LEGISLATIVE ACTS AND OTHER INSTRUMENTS

Subject : Annex XVI to Decision Nr 2/2000 of the EC-Mexico Joint Council of 23 March
2000

Dispute Settlement (referred to in Article 47 of the Decision)

Annex XVI Model rules of procedure
Appendix | Code of Conduct
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ANNEX XVI

MODEL RULES OF PROCEDURE
(REFERRED TO IN ARTICLE 47)

Definitions

1. In these rules:

"adviser" means a person retained by a party to advise or assist the Party in connection
with the arbitration panel proceeding;

"complaining Party" means any Party that requests the establishment of an arbitration

panel under Chapter Il of Title VI of the Decision;

"arbitration panel" means an arbitration panel established pursuant to Chapter Il of
Title VI of the Decision;

"representative of a Party” means an employee of a government department or agency or of
any other government entity of a Party;

2. The Parties may designate a specialised entity to administer the dispute settlement

proceedings.
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3. Unless the Parties otherwise agree, the Parties shall meet with the arbitration panel within

15 days of the date of establishment of the arbitration panel in order to determine matters

such as:
€) remuneration and expenses that will be paid to the arbitrators which normally
shall conform to the WTO standards;
(b) the administration of proceedings, where the Parties have not designated a
specialised entity pursuant to rule 2; and
(c) such other matters that the Parties deem appropriate.
Qualification of Arbitrators
4. Arbitrators should be selected with a view to ensuring the independence and impartiality of

the members, a sufficiently diverse background and a wide spectrum of experience.
Arbitrators shall serve in their individual capacities and not as government representatives,
nor as representatives of any organisation. They shall comply with a code of conduct

established in Appendix .

Terms of reference

5. Unless the Parties otherwise agree within 20 days from the date of the delivery of the
request for the establishment of the arbitration panel, the terms of reference shall be:

6703/00 ADD 6 CR/mjm 2
ANNEX XVI DG E VI EN



"To examine, in the light of the relevant provisions of the covered legal instruments, the
matter referred to the Joint Committee (as set out in the request for a Joint Committee
meeting), and to rule on the consistency of the measures at issue with the covered legal

instruments.”
6. The parties shall promptly deliver any agreed terms of reference to the arbitration panel.
Written submissions and other documents
7. Where the Parties have designated an entity pursuant to rule 2, a Party or the arbitration

panel, respectively, shall deliver any request, notice, written submissions or other
document to that entity. An entity designated under rule 2 that receives a written
submission shall forward it to the recipients by the most expeditious means practicable.

8. Where the Parties have not designated an entity pursuant to rule 2, a Party or the arbitration
panel, respectively, shall deliver any request, notice, written submission or other document
in accordance with the agreement reached under rule 3.

9. A Party shall, to the extent practicable, provide a copy of the document in magnetic format.

10. Unless otherwise agreed pursuant to rule 3 a Party shall provide a copy of each of its

written submissions for the other Party and each of the arbitrators.
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11.

12.

13.

14.

15.

16.

A complaining Party shall deliver its initial written submission no later than 25 days after
the date of establishment of the arbitration panel. The Party complained against shall
deliver its written counter-submission no later than 20 days after the date of delivery of the

initial written submission.

Unless otherwise agreed pursuant to rule 3 in the case of any request, notice or other
document related to the arbitration panel proceeding that is not covered by rule 10 or 11,
the Party shall deliver to the other Party and to each of the arbitrators a copy of the

document by facsimile or other means of electronic transmission.

Minor errors of a clerical nature in any request, notice, written submission or other
document related to the arbitration panel proceeding may be corrected by delivery of a new
document clearly indicating the changes.

If the last day for delivery of a document falls on a legal holiday or on any other day on
which the offices are closed by order of the government or by force majeure, the document
may be delivered on the next business day.

Operation of arbitration panels

The chair of the arbitration panel shall preside at all of its meetings. An arbitration panel

may delegate to the chair authority to make administrative and procedural decisions.

Except as otherwise provided in these rules, the arbitration panel may conduct its business

by any means, including by telephone, facsimile transmissions or computer links.
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17.

18.

19.

20.

21.

Only arbitrators may take part in the deliberations of the arbitration panel but the
arbitration panel may permit assistants, administration personnel, interpreters or translators

to be present during such deliberations.

Where a procedural question arises that is not covered by these rules, an arbitration panel

may adopt an appropriate procedure that is not inconsistent with the Decision.

When the arbitration panel considers there is a need to modify any time period applicable
in the proceeding or to make any other procedural or administrative adjustment in the
proceeding, it shall inform the Parties in writing of the reasons for the modification or
adjustment with an estimate of the period or adjustment needed.

Hearings

Where the Parties have designated an entity pursuant to rule 2, the chair shall fix the date
and time of the hearing in consultation with the Parties, the other members of the
arbitration panel and such entity. That entity shall notify in writing to the Parties of the

date, time and location of the hearing.

Where the Parties have not designated an entity pursuant to rule 2, the chair shall fix the
date and time of the hearing in consultation with the Parties and the other members of the
arbitration panel, in accordance with the agreement reached under rule 3. The Parties shall
be notified in writing of the date, time and location of the hearing in accordance with the
agreement reached under rule 3.
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22.

23.

24.

25.

26.

Unless the Parties otherwise agree the hearing shall be held in Brussels, where the
complaining Party is Mexico, or in Mexico City, where the complaining Party is the

Community.

The arbitration panel may convene additional hearings if the Parties so agree.

All arbitrators shall be present at hearings.

The following persons may attend a hearing:

€) representatives of a Party;

(b) advisers to a Party, provided that they do not address the arbitration panel and
provided further that neither they nor their employers, partners, business
associates or family members have a financial or personal interest in the
proceeding;

(c) administration personnel, interpreters, translators and court reporters; and

(d) arbitrators' assistants.

No later than five days before the date of a hearing, each Party shall deliver a list of the

names of those persons who will make oral arguments or presentations at the hearing on

behalf of that Party and of other representatives or advisers who will be attending the

hearing.
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27. The hearing shall be conducted by the arbitration panel in the following manner, ensuring

that the complaining Party and the Party complained against are afforded equal time:

Argument
(a) Argument of the complaining Party.
(b) Argument of the Party complained against.

Rebuttal Argument

€) Reply of the complaining Party.

(b) Counter-reply of the Party complained against.
28. The arbitration panel may direct questions to either Party at any time during a hearing.
29. Where the Parties have designated an entity pursuant to rule 2, such entity shall arrange for

a transcript of each hearing to be prepared and shall, as soon as possible after it is prepared,
deliver a copy of the transcript to the Parties and the arbitration panel.

30. Where the Parties have not designated an entity pursuant to rule 2, a transcript of each
hearing shall be prepared in accordance with the agreement reached under rule 3 and shall,
as soon as possible after it is prepared, be delivered to the Parties and the arbitration panel.
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31. The arbitration panel may at any time during a proceeding address questions in writing to
one or both Parties. The arbitration panel shall deliver the written questions to the Party or
Parties to whom the questions are addressed.

32. A Party to whom the arbitration panel addresses written questions shall deliver a copy of
any written reply. Each Party shall be given the opportunity to provide written comments
on the reply within five days after the date of delivery.

33. Within 10 days after the date of the hearing, each Party may deliver a supplementary
written submission responding to any matter that arose during the hearing.

Rules of interpretation and burden of proof

34. Arbitration panels shall interpret the provisions of the covered legal instruments in
accordance with rules of customary international public law.

35. A Party asserting that a measure of the other Party is inconsistent with the provisions of the
covered legal instruments shall have the burden of establishing such inconsistency.

36. A Party asserting that a measure is subject to an exception under the covered legal
instruments shall have the burden of establishing that the exception applies.

Confidentiality

37. The Parties shall maintain the confidentiality of the panel’s hearings, deliberations and
initial report, and all written submissions to and communications with the arbitration panel.
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38.

39.

40.

41.

42.

EXx parte contacts

The arbitration panel shall not meet or contact one Party in the absence of the other Party.

No arbitrator may discuss an aspect of the subject matter of the proceeding with a Party or

both Parties in the absence of the other arbitrators.

Role of Experts

On request of a Party or on its own initiative, the arbitration panel may seek information
and technical advice from any person or body that it deems appropriate, provided that the
Parties so agree and subject to such terms and conditions as the Parties may agree.

Where in accordance with rule 40 a request is made for a written report of an expert, any
time period applicable to the arbitration panel proceeding shall be suspended for a period
beginning on the date of delivery of the request and ending on the date the report is

delivered to the arbitration panel.
Arbitration Panel Reports
Unless the Parties otherwise agree, the arbitration panel shall base its report on the

submissions and arguments of the Parties and on any information before it pursuant to
rule 40.
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43. After considering written comments to the initial report by the Parties, the arbitration
panel, on its own initiative or on the request of either Party, may:
€) request the views of either Party;

(b) reconsider its report; and
(c) make any further examination that it considers appropriate.

44, Arbitrators may furnish separate opinions on matters not unanimously agreed. No
arbitration panel may, either in its initial report or its final report, disclose which arbitrators
are associated with majority or minority opinions.

Cases of Urgency

45, In cases of urgency, the arbitration panel shall appropriately adjust the time periods for

submission of the initial report and comments by the Parties to such report.
Translation and interpretation

46. Where the Parties have designated an entity pursuant to rule 2, a Party shall, within a
reasonable period of time before it delivers its initial written submission in an arbitration
panel proceeding, advise such entity in writing of the language in which its written and oral
submissions will be made.
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47. Where the Parties have not designated an entity pursuant to rule 2, a Party shall advise in
writing of the language in which its written and oral submissions will be made, no later

than at the meeting provided for in rule 3.

48. Each Party shall arrange for, and bear the costs of, the translation of its written submissions
into the language chosen by the other Party in accordance with rule 46 or 47. Upon request
of a Party that has filed a submission, the arbitration panel may suspend the proceeding for
the time necessary to allow that Party to complete the translation.

49. The Parties shall arrange for the interpretation of oral submissions into the language
chosen by both Parties.

50. Arbitration panel reports shall be issued in the language or languages chosen by the Parties
in accordance with rule 46 or 47.

51. The costs incurred to prepare a translation of an arbitration report shall be borne equally by
the Parties.
52. Any Party may provide comments on a translated version of a document that is prepared in

accordance with these rules.
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Computation of time

53. Where anything under the Decision or these rules is to be done, or the arbitration panel
requires anything to be done, within a number of days after, before or of a specified date or
event, the specified date or the date on which the specified event occurs shall not be

included in calculating that number of days.

54, Where, by reason of the operation of rule 14 a Party receives a document on a date other
than the date on which the same document is received by the other Party any period of time
the calculation of which is dependent on such receipt shall be calculated from the date of

receipt of the last such document.

Other proceedings

55. These rules shall apply to the proceedings established under paragraphs 4, 5, 8 and 10 of
Article 46 of Title VI except that:

€) the Party making a request under paragraph 4 of Article 46 shall deliver its initial
written submission within 3 days after the date the request is submitted and the
responding Party shall deliver its written counter-submission within 4 days after

the date of delivery of the initial written submission;

(b) the Party making a request under paragraph 5 of Article 46 shall deliver its initial
written submission within 10 days after the date the request is submitted and the
responding Party shall deliver its written counter-submission within 20 days after

the date of delivery of the initial written submission;
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(c) the Party making a request under paragraph 8 of Article 46 shall deliver its initial
written submission within 10 days after the date the request is submitted and the
responding Party shall deliver its written counter-submission within 15 days after

the date of delivery of the initial written submission; and

(d) the Party making a request under paragraph 10 of Article 46 shall deliver its initial
written submission within 5 days after the date the request is submitted is selected
and the responding Party shall deliver its written counter-submission within
10 days after the date of delivery of the initial written submission.

56. If appropriate, the arbitration panel shall fix the time limit for delivering any further
written submissions, including rebuttal written submissions, so as to provide each Party
with the opportunity to make an equal number of written submissions subject to the time

limits for arbitration panel proceedings set out in the Decision and these rules.

57. Unless the Parties disagree, the arbitration panel may decide not to convene a hearing.
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APPENDIX |

CODE OF CONDUCT

Definitions

A. Inthis Code of Conduct,

"assistant” means a person who, under the terms of appointment of a member, conducts

research or provides support for the member;

"candidate" means an individual who is under consideration for appointment as a member of

an arbitration panel pursuant to paragraph 1 of Article 44 of Title VI,

"member" means a member of an arbitration panel constituted pursuant to paragraph 1 of
Article 43 of Title VI;

"Party” means a Party to the Agreement;

"proceeding”, unless otherwise specified, means an arbitration panel proceeding under this
Title;

"staff", in respect of a member, means persons under the direction and control of the member,

other than assistants.

B. Anyreference made in this Code of Conduct to a paragraph or Title is a reference to the

appropriate paragraph, Annex or Title on Dispute Settlement under the Decision.
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|. Responsibilities to the Process

Every candidate, member and former member shall avoid impropriety and the appearance of
impropriety and shall observe high standards of conduct so that the integrity and impatrtiality of the

dispute settlement process is preserved.

lI. Disclosure Obligations

Introductory Note:

The governing principle of this Code of Conduct is that a candidate or member must disclose the
existence of any interest, relationship or matter that is likely to affect the candidate's or member's
independence or impartiality or that might reasonably create an appearance of impropriety or an
apprehension of bias. An appearance of impropriety or an apprehension of bias is created where a
reasonable person, with knowledge of all the relevant circumstances that a reasonable inquiry would
disclose, would conclude that a candidate's or member's ability to carry out the duties with integrity,

impartiality and competence is impaired.

These disclosure obligations, however, should not be interpreted so that the burden of detailed
disclosure makes it impractical for persons in the legal or business community to serve as members,
thereby depriving the Parties and participants of the services of those who might be best qualified to
serve as members. Thus, candidates and members should not be called upon to disclose interests,
relationships or matters whose bearing on their role in the proceeding would be trivial.
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Throughout the proceeding, candidates and members have a continuing obligation to disclose
interests, relationships and matters that may bear on the integrity or impartiality of the dispute
settlement process.

This Code of Conduct does not determine whether or under what circumstances the Parties will
disqualify a candidate or member from being appointed to, or serving as a member of, arbitration

panel or committee on the basis of disclosures made.

A. A candidate shall disclose any interest, relationship or matter that is likely to affect the
candidate's independence or impatrtiality or that might reasonably create an appearance of
impropriety or an apprehension of bias in the proceeding. To this end, a candidate shall
make all reasonable efforts to become aware of any such interests, relationships and
matters.

The candidate shall disclose such interests, relationships and matters by completing an
Initial Disclosure Statement provided by the Joint Committee and sending it to Joint

Committee.

Without limiting the generality of the foregoing, candidates shall disclose the following
interests, relationships and matters:

(1) any financial interest of the candidate:

€) in the proceeding or in its outcome; and
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(b) in an administrative proceeding, a domestic court proceeding or another
arbitration panel or committee proceeding that involves issues that may
be decided in the proceeding for which the candidate is under

consideration;

(2) any financial interest of the candidate's employer, partner, business associate or

family member:

€) in the proceeding or in its outcome; and

(b) in an administrative proceeding, a domestic court proceeding or another
arbitration panel or committee proceeding that involves issues that may
be decided in the proceeding for which the candidate is under

consideration;

(3) any past or existing financial, business, professional, family or social relationship
with any interested parties in the proceeding, or their counsel, or any such
relationship involving a candidate's employer, partner, business associate or

family member; and

(4) public advocacy or legal or other representation concerning an issue in dispute in

the proceeding or involving the same goods.

B. Once appointed, a member shall continue to make all reasonable efforts to become aware
of any interests, relationships or matters referred to in Section A and shall disclose them.
The obligation to disclose is a continuing duty which requires a member to disclose any
such interests, relationships and matters that may arise during any stage of the proceeding.
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The member shall disclose such interests, relationships and matters by communicating
them in writing to the Joint Committee for consideration by the Parties.

lll. The Performance of Duties by Candidates and Members

A. A candidate who accepts an appointment as a member shall be available to perform, and
shall perform, a member's duties thoroughly and expeditiously throughout the course of the

proceeding.
B. A member shall carry out all duties fairly and diligently.
C. A member shall comply with this Title and the applicable Model Rules of Procedure

established in Annex XVI or any other.

D. A member shall not deny other members the opportunity to participate in all aspects of the
proceeding.
E. A member shall consider only those issues raised in the proceeding and necessary to a

decision and shall not delegate the duty to decide to any other person, except as provided
in the Model Rules of Procedure established in Annex XVI or other applicable rules.

F. A member shall take all reasonable steps to ensure that the member's assistant and staff
comply with Parts I, Il and VI of this Code of Conduct.
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G. A member shall not engage in ex parte contacts concerning the proceeding.

H. A candidate or member shall not communicate matters concerning actual or potential
violations of this Code of Conduct unless the communication is to the Joint Committee or
iS necessary to ascertain whether that candidate or member has violated or may violate the
Code.

IV. Independence and Impartiality of Members

A. A member shall be independent and impartial. A member shall act in a fair manner and
shall avoid creating an appearance of impropriety or an apprehension of bias.

B. A member shall not be influenced by self-interest, outside pressure, political

considerations, public clamour, loyalty to a Party or fear of criticism.

C. A member shall not, directly or indirectly, incur any obligation or accept any benefit that
would in any way interfere, or appear to interfere, with the proper performance of the

member's duties.

D. A member shall not use the member's position on the arbitration panel or committee to
advance any personal or private interests. A member shall avoid actions that may create the
impression that others are in a special position to influence the member. A member shall
make every effort to prevent or discourage others from representing themselves as being in
such a position.
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E. A member shall not allow past or existing financial, business, professional, family or social

relationships or responsibilities to influence the member's conduct or judgment.

F. A member shall avoid entering into any relationship, or acquiring any financial interest,
that is likely to affect the member's impartiality or that might reasonably create an

appearance of impropriety or an apprehension of bias.

V. Duties in Certain Situations

A. A former member shall avoid actions that may create the appearance that the member was
biased in carrying out the member's duties or would benefit from the decision of the

arbitration panel or committee.

VI. Maintainance of Confidentiality

A. A member or former member shall not at any time disclose or use any non-public
information concerning the proceeding or acquired during the proceeding except for the
purposes of the proceeding and shall not, in any case, disclose or use any such information
to gain personal advantage or advantage for others or to affect adversely the interest of
another.

B. A member shall not disclose an arbitration panel report issued under this Title prior to its
publication by the Joint Committee. A member or former member shall not at any time
disclose which members are associated with majority or minority opinions in a proceeding
under this Title.

6703/00 ADD 6 CR/mjm 20
ANNEX XVI DG E VI EN



C. A member or former member shall not at any time disclose the deliberations of an

arbitration panel or committee, or any member's view, except as required by law.

VII. Responsibilities of Assistants and Staff

Parts | (Responsibilities to the Process), Il (Disclosure Obligations) and VI (Maintenance of
Confidentiality) of this Code of Conduct apply also to assistants and staff.
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