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EXECUTIVE SUMMARY
The ongoing EU-Japan FTA negotiations should be considered in the context of
other ongoing bilateral and plurilateral FTA negotiations of other key trading
partners of the EU. Especially TPP negotiations have strong strategic and
economic ramifications that make the EU-Japan negotiations highly dependent on
them.
In the regulatory chapters the base line analysis assesses the similarities and
divergences between the EU and Japanese approaches. This shows that the EU
has been generally more ambitious than Japan in scope and coverage of this
aspect of FTAs. Recent Japanese agreements, as well as the ongoing
negotiations such as the TPP, indicate that the outcome of the EU–Japan FTA
should be closer to the EU ambition than the previous rather limited WTO-plus
approach of Japan. The picture varies from chapter to chapter. A final assessment
depends on how detailed elements of the agreement impact upon specific sectors
of the EU economy.
On social impacts, the preliminary analysis suggests that only minor impacts on
issues related to core labour standards and decent work arise from an FTA
agreement as two developed OECD economies. The impact on social variables
(e.g. employment and wages) is positive, while the impact on income gap (gini)
is marginal.
On the environmental impact, the case study on timber trade suggests only a
minor shift in inputs. Similarly, the case study on fisheries notes little trade
between the EU and Japan, where both are major importers. The overall
quantitative assessment of the environment is pending on the sectoral analysis
and data becoming available.
The sectoral analysis shows already at this stage that the processed foods sector
could have major economic gains, exceeding all previous FTAs. Preliminary
results of the partial equilibrium analysis undertaken on the sector highlight
several products (e.g. cheese) and specific issues concerning others, e.g. pork
(not relying on TRQs) and wine (dominated by specific tariffs). TPP has a major
impact on the entire sector.
The research confirms that the rolling stock and transport equipment are of major
importance for the negotiations. The EU-Japan trade agreement has a strong
bearing on consumer objective with millions of European and Japanese daily train
passengers benefitting from better and cheaper railway services, which depends
on more competitive RSI markets in both partners.
Concerning the motor vehicles sector, effects on passenger car trade is likely to
be less than assumed in the European Commission impact assessment conducted
in 2012. This is due to the largely investment driven nature of the economic
relationship between the EU and Japan. The impact on the industrial output of
passenger vehicles in the EU could be -0.1%.
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The TSIA process so far has heavily relied on a comprehensive stakeholder
consultation on multiple levels. A sector selection survey has been conducted in
order to allow direct stakeholder input into the selection of the 8th sector of this
analysis. The other services sector, including retail sectors, has been selected as
the 8th sector for the TSIA study. Other channels of stakeholder consultations
focus on bilateral interviews, social media, and a series of roundtables conducted
partly in cooperation with the European Economic and Social Committee, and an
SME survey. The objective of the consultation process is not only to ensure
greater understanding and awareness among stakeholders of the Trade SIA
methodology but also to increase transparency and accountability. Finally and
most importantly, stakeholders´ input is crucial as it directly informs the analysis
of the SIA.
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1

INTRODUCTION: THE CONTEXT OF THE INTERIM REPORT

The negotiations for a free trade agreement (FTA) between the EU and Japan
have been ongoing since late March 2013. At the time of this interim report for
the Trade and Sustainability Impact Assessment (Trade SIA), ten rounds of
negotiations have been successfully concluded, and the EU-Japan Summit took
place on May 29th where both parties reaffirmed the importance of a highly
comprehensive and ambitious agreement to be concluded as soon as possible.
The joint statement envisaged that the agreement will “address notably issues
related to market access for goods, services and investment, procurement
including railways, as well as those related to non-tariff measures and the
protection of geographical indications as well as intellectual property rights.” 1
Japan is the world’s third largest economy outside of the EU in terms of GDP, yet
only its seventh largest trading partner. Along with the Trans-Atlantic Trade and
Investment Partnership (TTIP), it is one of the most ambitious bilateral
endeavours of European trade policy to date. Considering that a significant part of
the negotiations revolves around
regulatory issues or non-trade measures,
considerable amount of progress have been achieved in just slightly more than
two years. Aside from the scoping work and the one-year review, the negotiations
have resulted in several interim outcomes – perhaps most notably on car safety
standards and the joint agreement on railway equipment.
However, the EU-Japan FTA negotiations are a work in progress, and this interim
report is meant to be a reflection of this progress and to follow the ongoing
negotiations. Certain amount of analysis has been done on the offensive interests
of EU and Japan, notably railways, motor vehicles and food, feed and tobacco
(processed foods) and certain agriculture products. Moreover, mapping of the
existing FTA or social commitments of the EU and Japan can be presented already
at this stage.
This process has also put a certain emphasis on gathering stakeholder inputs.
Aside from the regular stakeholder consultations and surveys that are common
practice for Trade SIAs, open stakeholder roundtables have taken place on social
and human rights aspects (in co-operation with EESC), motor vehicles,
agriculture and processed food, railway and transport equipment, services, with
the emphasis on collecting input to the negotiations; for the first time, the civil
society has been given the opportunity to propose an economic sector for further
analysis through direct contacts or participation in a survey which is?. The results
of these consultations are presented in some detail in this interim report.
In the coming steps, more detailed analysis will be conducted in the economic,
environmental and social pillars. Some of the sectoral work is still outstanding,
and also some of the general quantitative analysis. This includes (but is not
limited to) social and environmental impact; investment related issues; the
broader economic context of other ongoing FTA negotiations, in particular given
that Japan is participating in the negotiations for Trans-Pacific Partnership (TPP).
1

European Commission, 2015. 23rd Japan-EU Summit, Tokyo, 29 May Joint Press
Statement. Available at: http://europa.eu/rapid/press-release_MEMO-15-5075_en.htm
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At the time of writing, the US Administration is on route to secure the necessary
mandate to conclude the negotiations with the 12 TPP members, including Japan;
Impact on European SMEs is another important element, and a survey and direct
consultations are currently being planned.
The European Commission has appointed a Steering Committee to ensure the
smooth implementation of the study activities. The inception report and future
reports are presented to a Steering Committee for feedback on content, quality
and accuracy. The following services have been invited to participate in the
Steering Committee at the time of the launch of the SIA process:
Secretariat-General (SG)
Legal Service (SJ)
Agriculture and Rural Development (AGRI)
Budget (BUDG)
Climate Action (CLIMA)
Competition (COMP)
EuropeAid Development and Cooperation (DEVCO)
Economic and Financial Affairs (ECFIN)
Employment, Social Affairs and Inclusion (EMPL)
Energy (ENER)
Internal Market, Industry, Entrepreneurship and SMEs (GROW)
Environment (ENV)
Eurostat (ESTAT)
Home Affairs (HOME)
Justice and consumer affairs (JUST)
Maritime Affairs and Fisheries (MARE)
Mobility and Transport (MOVE)
Health and Food Safety (SANTE)
Taxation and Customs Union (TAXUD)
European External Action Service (EEAS)
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2

ECONOMIC ANALYSIS

2.1 Introduction
In a first part of the TSIA study, an overall economic analysis is performed on the
horizontal level. The analysis provides an up-to-date overview of the EU-Japan
trade relationship and an analysis of several horizontal economic issues: the
relative importance of Japan as a trading partner in comparison to other trading
partners; possible trade diversion from other bilateral and plurilateral
agreements; an analysis of assumptions on the regulatory chapters of the EUJapan FTA; an overview of potential cross-effects with other bilateral and
plurilateral agreements; a regulatory analysis concerning investment, including
ISDS; the significance of the informal economy and an estimate of any potential
fiscal revenue forgone in taxation from the FTA.

2.2 Baseline
2.2.1 Overview of the EU-Japan trade relationship
Japan continues to be one of the main trading partners of the EU. In 2014, Japan
was the origin of 3.2% of European overall imports and the destination of 3.1%
of European overall exports. In absolute figures, the EU imported 54.6 billion EUR
from Japan and exported 53.3 billion EUR to Japan in 2014. As shown in table 1,
the overall trade balance of trade in goods is -1.3 billion EUR, which is a more
positive trade balance than in 2013 and 2012 (see table 1). Japan is currently the
7th most important trading partner of the EU globally.2 Japan also remains a very
important partner in Asia, being the second largest trading partner of the EU in
Asia after China.3
Table 1 Trade in goods 2012-2014, billion EUR4
Year

EU imports

EU exports

Balance

2012

65.0

55.7

-9.3

2013

56.6

54.0

-2.6

2014

54.6

53.3

-1.3

Concerning trade in services, the EU imported 14.6 billion EUR from Japan and
exported 24.7 billion EUR to Japan in 2014. The resulting trade balance of 10.1
billion EUR is more positive than the trade balance in the two previous years.

2

European Commission, 2014. European Union, Trade in goods with Japan. Available at:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_113403.pdf
3
European Commission, 2014. Japan. Available at:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111836.pdf
4
Eurostat.
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Table 2 Trade in services 2012-2014, billion EUR5
Year

EU imports

EU exports

Balance

2012

15.6

22.1

6.5

2013

15.7

24.0

8.3

2014

14.6

24.7

10.1

In 2013, European FDI outward stocks accounted for 78.9 billion EUR, while
Japanese inward stocks accounted for 160.5 billion EUR. Accordingly, the balance
of FDI stocks is -81.6 billion EUR between the EU and Japan.
Table 3 Foreign direct investment 2013, billion EUR 6
Year

Inward stocks

Outward stocks

Balance

2013

160.5

78.9

-81.6

When it comes to trade in goods, the main products exported from the EU to
Japan were chemicals (including pharmaceuticals), transport equipment
(including automotive products), other manufactures and food in 2014. The main
EU imports from Japan were transport equipment (including automotive
products), non-electrical machinery, other manufactures and chemicals (including
pharmaceuticals). The exact shares of exports and imports on the sector level are
illustrated in table 4.
Table 4 Measurement of trade intensity of most important sectors, trade
in goods of the EU with Japan, 2014 (sectoral classification: SITC rev.3) 7
Sectors

EU exports to Japan (%
of total trade in goods)8

EU imports from Japan (%
of total trade in goods)9

Chemicals

22.6

10.6

of which pharmaceuticals

12.4

1.9

Transport equipment

19.2

19.6

of
which
products

14.2

13.5

Non-electrical machinery

8.5

18.5

Clothing

2.6

0.2

Other manufactures

13.8

12.8

Of which scientific and
controlling instruments

5.5

6.4

Food

9.6

0.4

5
6
7
8
9

automotive

Eurostat.
Eurostat.
Eurostat.
Total value in 2014: 53.301 million euros. See: Eurostat.
Total value in 2014: 54.551 million euros. See: Eurostat.
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Fuels and mining products

3.2

1.5

Office
telecommunication
equipment

2.7

14.3

4.3

9.2

and

Electrical machinery

On EU-Japan trade in services, the main EU exports to Japan were in the other
business services and in the transportation sectors in 2013. The same holds true
for EU imports from Japan. Table 5 shows the exact shares of each sector in EU
exports to Japan and EU imports from Japan.
Table 5 Measurement of trade intensity of most important sectors of EU
services trade with Japan, 2013 (sectoral classification: EBOPS) 10
Sectors

EU exports to Japan (%
of total services trade)11

EU imports from Japan
(% of total services
trade)12

Transportation

20.1%

30.8%

Travel

11.3%

6%

Financial services

11.1%

7%

10.2%

1.5%

10%

15.8%

31.8%

34.8%

Communication services

1.1%

1.1%

Construction services

0.2%

0.8%

Insurance services

2.5%

1.4%

1.36%

0.3%

0.1%

0.3%

Computer
services

and

information

Royalties and license fees
Other business services

Personal,
cultural
recreational services

13

and

Government services n.i.e.

2.2.2 Baseline comparison of EU and Japanese approaches to
regulatory issues in a wider international setting
This section assesses as the baseline for the EU – Japan negotiations the trends
in the preferential trade agreements concluded by the EU and Japan. This enables
an identification of the similarities and divergences. As details of the current EU
– Japan negotiations on the wording of the various chapters are not yet available
such a comparison offers a means of assessing the likely outcome of negotiations.
The impact of the final outcome of the negotiations on the regulatory chapters of
10

Eurostat.
Total value in 2013: 23,329 million euros. See: Eurostat.
12
Total value in 2013: 14,115 million euros. See: Eurostat.
13
Other business services comprise merchanting and other trade-related services,
operational leasing services and miscellaneous business, professional and technical
services (See: Eurostat News Release, STAT/14/73, 6 May 2014).
11
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the agreement will take a number of forms. Importantly it will have an impact on
the potential benefits from the agreement, for example in terms of whether the
provisions on regulatory cooperation are sufficient to ensure that regulatory
barriers to trade are successfully reduced or removed. The outcome of the
horizontal chapters will also have an important impact on specific sectors. Thus
while the EU and Japanese approaches to intellectual property right protection in
the chapters of recent PTAs are very largely the same, minor differences can
have a disproportionate impact on specific sectors. A third impact of the
agreement on the regulatory chapters will be whether and if so in what form they
shape wider international trade and investment rules.
The regulatory chapters of preferential trade agreements (PTAs) generally follow
established patterns based on established WTO rules, domestic policy preferences
– in the case of the EU this is in many instances the acquis communautaire – and
previous PTA agreements. These patterns or models have evolved over time and
differ depending on whether the trading partner is a developed or developing
country and provide the baseline for the study. A comparison of EU and Japanese
approaches to recent PTAs with developed economy partners indicates the
‘revealed preferences’ of the two parties in regulatory chapters of PTAs. The PTAs
selected for this comparison are the EU agreements with Korea (EU Korea),
Singapore (SINGEU) and Canada (CETA) and on recent Japanese FTAs, in
particular the Japan – Switzerland Free Trade and Economic Partnership
Agreement.14.
It must be recognised however, that the EU – Japan negotiations are taking place
against a background of other preferential trade (PTA) negotiations, such as in
particular the Transpacific Partnership (TPP) which includes Japan in a negotiation
with the United States of America and 13 other parties. The outcome of the TPP
could well affect Japan’s PTA norm on regulatory provisions. This could in turn
impinge on the EU – Japan negotiations, especially as TPP is expected to be
concluded first. It is therefore also necessary to assess the likely impact of the
TPP. This is done in this section in so far as ‘unofficial’ TPP texts have been
available (for investment, intellectual property rights and regulatory coherence).
Where TPP negotiating texts are not available the research looked at the current
US ‘model’ of PTAs as the US is likely to have a considerable influence on the
shape of the TPP.
The chapter looks at the regulatory issues and does not at this stage discuss
details of the schedules or other annexes that will have an impact on specific
sectors. This will be the case in the case of for example, specific rules of origin,
schedules of coverage of public procurement, establishment or cross border
supply of services, sector specific measures related to mutual recognition or
sectoral initiatives in the field of TBTs. These will need to be discussed in context
with the sector studies selected for the SIA.
The first section describes in some detail the baseline. The second section then
provides an analysis of the expected outcome. The impact will need to be
14

For convenience all agreements will be referred to as preferential trade agreements
even though the names differ.
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discussed in the context of the sector case studies in the SIA and further analysis
of the cross linking effects of other PTA negotiations as more details of these
emerge.

2.2.2.1 The
approaches

baseline

Horizontal Regulatory
coherence?15

comparison
Cooperation:

of

the

EU

international

and

Japanese

cooperation

or

Various recent agreements, such as CETA, have introduced specific procedural
measures to strengthen cooperation. The TPP and TTIP negotiations are
considering introducing similar measures.
While there have been best
endeavours provisions on cooperation for some time, particularly in EU PTAs
there is now more impetus to enhance the effectiveness of these efforts to reduce
non-tariff or regulatory barriers to trade.
In the past many PTAs included general provisions on cooperation in a range of
policy areas including aspects of regulatory policy. These have been generally
best endeavours or non-binding provisions. With the increased awareness of the
trade costs resulting from different regulations that are often, although not
always, aiming to achieve equivalent standards of consumer or environmental
protection, recent and current PTA negotiations include stronger provisions on
regulatory coordination or coherence.
In transatlantic trade relations there have been repeated regulatory cooperation
initiatives, such as under the Joint Action Plan and New Transatlantic Agenda
Task Force, which had among other things, the aim of promoting regulatory
cooperation. This resulted in mutual recognition agreements on electrical safety,
pharmaceutical and medical devices and pleasure craft. The 1998 Transatlantic
Economic Partnership (TEP) also had an Action Plan including regulatory
cooperation. These were to a lesser extent mirrored in EU – Japan cooperation
dating from the 1990s.16

15

Regulatory cooperation is the term generally used for joint efforts between the
competent bodies in or Parties to a PTA. Regulatory coherence has been used to describe
efforts to promote coherence within an jurisdiction and is used for example in the
discussions on TPP.
16
For example the 1991 Joint Declaration (between the European Community and Japan)
urged more effective implementation of the EU – Japan Agreement on Mutual Recognition
and .. Reinforcing their regulatory reform dialogue in order to foster self-sustained growth
by removing obstacles and barriers to trade and investment. This will be achieved notably
by reinforcing dialogue at technical level between the relevant authorities, by making
better use of consultations and expanding those as necessary. In the areas of specific
importance for each side, taking into account their relative impact on bilateral trade and
investment, both sides will regularly review changes in the regulatory framework and their
implementation. Moreover, further cooperation will be pursued between the competent
authorities in a variety of areas (including standards and conformity assessment) and
sectors (notably telecommunications, environment, energy supply, commercial transport
services and construction) in order to follow a consistent regulatory approach in the future.
http://www.mofa.go.jp/region/europe/eu/summit/action0112.html#2_1
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The new impetus behind regulatory cooperation is illustrated by the
establishment of a Regulatory Cooperation Forum (RCF) in CETA and in the EU
proposals in the TTIP for a Regulatory Cooperation Body (RCB) that would set
targets for cooperation and seek closer cooperation through the exchange of
information and the use of regulatory impact assessments RIAs of new
regulation.
In the TPP the approach appears to be largely shaped by the US preference for
regulatory coherence.17 This calls for a central coordination and review
mechanism to be established in each Party to the agreement modelled on the US
Office of Information and Regulatory Affairs (OIRA). This would be the only
binding provision of TPP on regulatory cohesion, but each national body would be
responsible for promoting regulatory best practice. International cooperation
would be limited to information exchange and discussion of regulatory activities
facilitated by regulatory impact assessments conducted by the national bodies.
In the TPP text there is no proposal for a joint regulatory body at the
international level, in other words the focus remains on improving national
regulatory best practice. The TPP may therefore appear to be developing a
slightly different approach to that of the EU.
Japan’s previous PTAs such as that with Switzerland included only more general
procedural measures in the shape of a Sub-committee on the Promotion of Closer
Economic Relations (Art 135 J-CH). This could of course be used to promote
regulatory cooperation, but it includes no provision for setting guidelines or
priorities. There is support from the Keidanren in Japan for the idea of regulatory
coherence and a mechanism to ensure that regulatory cooperation between the
major ‘regulators’ i.e. the EU, US and Japan, is taken forward. The question is
therefore whether the EU – Japan FTA negotiations should include provision for a
bilateral regulatory cooperation body, and whether and if so how this could link
with the work of the TPP and any eventual Transatlantic regulatory cooperation?
The question is whether similar measures are needed to ensure the momentum
of bilateral EU – Japan work is maintained, and if so which approach should an EU
– Japan agreement follow. Would a regulatory coherence approach be sufficient
to maintain the momentum for reform, or should there be a regulatory forum for
EU Japan relations to provide more peer pressure on the parties.
Either way there appears to be scope for compatibility across the various
agreements if greater use is made of regulatory impact assessments that would
promote regulatory best practice and enhance transparency. A greater use could
therefore contribute to avoiding regulatory barriers to trade and investment.
These would of course be non-preferential. But there may be issues in terms of
when RIAs are carried out, for example before a proposal for a new regulation is
drafted or after the detail of the proposal is available.

17

This section draws on an informal TPP negotiating text on regulatory coherence of 2010.
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2.2.2.2 Rules of Origin
This section provides a general comparison of the framework of origin rules. It
does not compare the detail of the specific rules, at this stage.
As is the case for other regulatory issues in trade and investment the relative
importance of divergent rules of origin has grown with the general reduction of
tariffs. With the increase in global supply chains, the trade costs of complying
with rules of origin can be significant. The EU has harmonised its preferential
rules in the form of the PanEuroMed rules of origin, the other dominant model has
been the NAFTA rules, with a third slightly less complex system of rules of origin
in Asia that has shaped Japan’s approach. 18
A comparison of approaches
The European Union
The PanEuroMed approach dates from 1997 when the EU standardised the rules
used for its various PTAs with the EEA, Switzerland and the accession states in
Central and Eastern Europe. In 2003 this approach was applied to the whole of
the Euro-Med region in an attempt to promote intra-regional trade. The
PanEuroMed (PEM) approach forms the basis of the EU’s rules of origin (RoO) in
its subsequent PTAs.
While harmonised across the various EU agreements the PEM system is still
complex. In 60% of cases it uses CTH (HS 4 level change of tariff heading) but in
25% of cases there is also a value content criterion. Some 20% of products
require that specific processes to be conducted in an economy to establish origin
(technical requirements). A reform in preferential rules of origin for trade with
developing countries has been initiated with the reform of the GSP rules of origin,
which have moved to adopt a uniform value content rule. The EU therefore
maintains the full set of specific rules for PTAs with developed economies such as
Japan but is applying this ‘simplified’ system for the GSP and will do so
progressively for the Economic Partnership Agreements (EPAs) with the ACP and
middle ranking developing countries, such as in the multiparty agreement with
Colombia – Peru.
In terms of proof of origin the EU has moved from a system based on certification
by competent authorities in the exporting country with the option of invoice
declarations, to one that includes approved exporters. In the EU Korea agreement
there is a choice between supplier declarations for small value shipments (of
below Euro 6000) or approved exporters, with powers for the importing
authorities to verify of course.
EU rules of origin are distinctive in their application of cumulation. Following the
practice of diagonal cumulation for the whole ACP region, the EU includes full
cumulation with the EEA and diagonal/regional cumulation in many of its PTAs,
because this serves the EU policy aim of promoting regional integration as well as
18

In the past rules of origin have become more complex the more a country develops.
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facilitating value chains. The EU agreement with Singapore provides for regional
cumulation with other ASEAN members that have signed PTAs with the EU (SINGEU Protocol on RoO Art 3). This is the approach of the EU to other regions such as
Latin America. There is only bilateral cumulation with developed economies, such
as Korea and presumably with Japan.
The EU agreement with Korea provides for duty drawback, but other EU PTAs
such as the SING-EU agreement, do not. This has been an important issue for the
EU automobile sector in particular which has expressed concern about Korean
automobile exporters gaining a further competitive advantage over car firms
producing in the EU as a result of this provision (European Parliament, 2010). As
a result specific monitoring provisions were added to the EU – Korea PTA
(Protocol on Rules of Origin Art 14) for cars imports, and there are provisions
allowing one party to the agreement to consult with a view to limiting duty
drawback if, for example, there is a change in sourcing patterns after the entry
into force of the agreement that results in great use of duty drawback. There is
also a review of the drawback provisions as a whole after 5 years. Duty
drawback would be controversial if Japan were to seek it in the EU – Japan
negotiations.
The FTAs with Singapore and Korea provide for RoO to be certified by approved
exporters. This facilitates trade and is becoming the norm in PTAs. The PEM
framework provides for a 10% de minimis rule, but there are exclusions to this in
particular for textiles and clothing.
The CETA is largely based on change of tariff headings at the four digit level, with
a minority of products using the easier to comply with 6 digit level. In some
sectors, such as automobiles there is a combination of change of tariff heading
(mostly at the 4 digit level) and value content. Where value content is specified
this is generally up to 45 or 50% no-originating value. There are also origin
quotas for agricultural, fish, textiles and clothing and vehicles. For a selection of
these sectors originating status is possible at the easier 6 digit level but only up
to a specific volume of exports. For example, up to 100,000 cars can be exported
using with a 70% non-originating content. This is presumably to accommodate
the car exports from Canada that use large percentages of US made parts. There
is no diagonal cumulation in CETA and de minimis is 10% and proof of originating
status is through exporter or importer declarations.
Japan
In general, Japan’s Comprehensive Economic Partnership Agreements (EPAs)
usually combine a CTH and a VC for processed and manufactured goods. VC
differs according to the partner (VC 40% for Viet Nam with CTH at the 4 digit
level, and VC 60% for Singapore). The nature and thus restrictiveness of the RoO
appear to depend on the economic capabilities of the partner. Chapter 86
(transport equipment) specifies CTH (4 digit) plus a 65% RVC for road vehicles in
the Japan-Mexico PTA, but only a CTH rule for Singapore. Clothing (Ch. 61-62),
however, is more restrictive in the Singapore agreement as it requires a CTH plus
60% RVC, as opposed to only CTH with Mexico. Japan does not provide for
alternative (either/or) methods for proving origin.
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In the Japan – Swiss agreement there are general provisions defining substantial
transformation as requiring at least 40% RVC or a change of tariff at the four
digit level. There are in addition specific rules that elaborate these but they do
not cover all tariff lines. These special cases (in the Appendix 1 to the rules of
origin chapter) mostly use a change of tariff chapter (2 digit level) making it
harder to prove originating status. De minimis varies between 7% and 10%
depending on the product. There is no diagonal cumulation (Art V of Annex II to
the agreement) and certificates of origin can be issued by government
certification bodies or authorised enterprises (Art XIX annex II).
When it comes to shaping wider international rules NAFTA/US is the main
‘competitor’ to the PEM approach. For example, NAFTA contains some of the most
complex RoO using the full range of criteria shown in Table 6. Some 70% of
products use multiple criteria (families) for defining origin. CTH at HS 4 level is
used for 45% of all products, but in only 17% of products is CTH the only
criterion. In 17% there is one other criterion and in 7% two other criteria. The
more restrictive change of tariff heading at the 2 digit level (CHC) criterion is
used in 42% of cases (for 25% of products by itself) and more liberal use of
change of tariff rules in just 6% of cases. Value content (of 50 or 60%) is used in
30% of cases and technical requirements in 43% of cases. There are also specific
RoO for sensitive products such as textiles and clothing in particular. Here NAFTA
uses the infamous yard forward rule, which in effect provides a captive market for
US producers of textiles. Despite the complexity of the NAFTA approach US RoO
with less developed countries with which the US has little merchandise trade has
been simpler in that it makes use of a 35% VC rule for most products, for
example the agreement with Bahrain.
Table 6 Comparison of broad approaches to rules of origin
Agreement

Selectivity

CTH

PanEuroMed

high

EU Korea

high

Mostly
4
Most 4

SING-EU

high

Most 4

CETA

medium

Most 4

Japan -CH

medium

Most 4

NAFTA

high

2,4, 6

RVC
%
5075
5075

TR

Drawback

used

no

used

5060
5055
5055
5060

used

Yes review
after
5
years
no

limited

Diagonal
Cumulation
diagonal
bilateral

[number] EN

OC,
ED
ED,
AE

no

Diagonal
ASEAN
bilateral

ED,
AE
AE

limited

no

bilateral

used

First
years

AE,
OC
ID

5

bilateral
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Legend:
CTH
AE
VC
ID
TR
Drawback
CoO
OC

change of tariff heading
authorised exporter
value content for origin
Individual declaration
technical requirement to impart
origin
duty drawback
Certificate of origin
Official certification

2.2.2.3 Technical Barriers to Trade
The EU approach to technical barriers to trade and regulatory cooperation in PTAs
has therefore been ambitious and generally WTO plus. The provisions in Japan’s
PTAs have in contrast been essentially based on the WTO with little more than a
reaffirmation of the GATT TBT agreement and the addition of a specialist
committee to promote the application of the TBT principles, such as in the Japan
– Switzerland agreement. Regulatory cooperation is essentially based on best
endeavours as are the provisions encouraging acceptance of equivalence. As in
the US approach there is no elaboration of how the trust and confidence needed
for the recognition of equivalence - of conformance assessment let alone
regulations - might be established.
The EU approach to TBTs and regulatory cooperation in PTAs has become more
WTO – plus and has included a number of important innovations in the EU –
Korea and CETA.
In negotiations with (The Republic of) Korea the EU had strong offensive interests
in TBTs, not unlike those with Japan. Technical barriers to trade were seen as
one of the major factors that had kept the Korean market relatively closed. In the
EU – Korea FTA therefore the EU pressed for a sectoral approach to market
access that encompassed both tariffs and non-tariff barriers. The objective here is
to promote closer cooperation but also to monitor the application of the TBT
provisions in Korea. The FTA established sectoral working groups in sectors of
interest to the EU in electronics, automobiles, pharmaceuticals/medical devices
and chemicals. These adopted different approaches to dealing to TBTs,
presumably for pragmatic reasons. For example in the electronics field there is
scope for EU producers to provide a declaration of compliance, without getting
this from a Korea third party. In the case of automobiles, the approach adopted
was one of persuading Korea to move to adopt agreed international standards in
the shape of the UNECE standards. This then goes beyond the best endeavours
Guidelines for Standards Making Bodies in the WTO agreement. In chemicals the
approach is more one of intensified exchange of information.
Japan does not have the same aversion to the use of international standards as
the USA, where industry level standards-making and a lack of centralisation has
always limited the US’s ability or willingness to accept agreed international
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standards. However, there is no provision on standards making in the Japan –
Switzerland agreement, which suggests this is not a general priority for Japan
In the SING-EU agreement the TBT provisions are not very extensive and rely
mostly on the existing TBT Agreement (Chapter 5, Art 37).
In CETA also the basic provisions on TBTs are in line with the WTO agreement
(Chapter 6), but with the addition of sectoral measures in the car sector that
follow the EU – Korea model in committing Canada to adopt a set of 12 UNECE
standards (in Table I) and a commitment to incorporate other 8 UNECE standards
in the future (Table II).
In terms of conformity assessment the EU has had to move away from a mutual
recognition based approach in some of its recent FTAs, due to a reluctance of the
trading partners concerned to accept the more ambitious EU approach. In some
agreements the EU has had to effectively agree to differ by accepting a range of
possible approaches, including producer self-certification, as in the case of the
EU-Korea FTA. This in effect allows each party to adopt its preferred approach.
For the EU objectives best endeavours wording on equivalence or mutual
recognition of conformity assessment has not been seen as sufficient in recent
PTAs. For example, CETA marks a return to a more ambitious approach with the
provisions on recognition of conformity assessment and accreditation in a specific
Protocol on the mutual acceptance of the results of conformance assessment.
On transparency the EU has enhanced knowledge of what is going on in Korea
through the sector working groups. Otherwise the EU Korea agreement appears
to be WTO compatible, which has proved to be insufficient. In the CETA there is
stronger wording on access for nationals of the other party’s regulatory processes
and wording on the cooperation between standards making bodies. It is therefore
of concern that the Japan Switzerland agreement makes no attempt to
strengthen transparency over and above the provisions in the WTO TBT
agreement
To sum up therefore, the EU has been the main promoter of effective means of
addressing TBTs and other regulatory barriers to trade for some time. In recent
PTAs, both concluded and in negotiation (TTIP), the EU is seeking to made
progress on addressing regulatory barriers to trade. In PTAs to date Japan has
on the other hand not moved further than reaffirming its GATT commitments and
the addition of a specialist committee to oversee general developments in TBTs.
The TPP, if adopted may require more action by Japan in the form of a binding
obligation to promote regulatory coherence and an encouragement for the use of
regulatory best practice and impact assessments. But this approach may not be
sufficient to meet EU objectives in the negotiations with Japan.
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Table 7 Comparison of aspects of TBT and Regulatory Cooperation
Existing
rights and
obligations
under GATT
TBT
Regulatory
cooperation

Standards

EU Korea
reaffirmed

SINGEU
Reaffirmed
and
incorporated
Art 4.3

CETA
Reaffirmed Art
1

J - CH
Reaffirmed Art
37

TPP
?

Best
endeavours,
but
strengthened
by sectoral
working
groups

Art 4.4
strengthen
cooperation
on standards ,
technical
regulations
and
conformance
assessment
Reaffirm
obligation to
ensure use of
WTO Code of
Good Conduct
(Art 4.5)

Separate
detailed
chapter on
regulatory
cooperation;
Regulatory
Cooperation
Forum

Art 38 Largely
best endeavours
provisions, may
include sectoral
work

Regulatory
coherence

Sectoral
commitments
on standards,
e.g.
automobiles

No provision

?

Agree to use
of best
regulatory
practice (Art
4.6)

Work for
equivalence
Parties may
request
acceptance of
equivalence
(Art 4)
Detailed
Protocol, to
facilitate
mutual
acceptance of
conformance
assessment
and
accreditation

No reference

?

TBT compatible
nondiscrimination,
best endeavours
acceptance of
equivalence,
accreditation in
line with
international
standards (Art
40)
No reference

?

Support for
the use of
international
standards.
Sectors agree
to adopt
specific
standards

Technical
regulations

Conformance
assessment

Range of
options

Recognises
broad range
incl. supplier
declaration
and mutual
acceptance,
sector
initiatives
envisaged (Art
4.7)

Transparency

As in TBT but
de facto
improved
through sector
working
groups

Essentially as
in TBT
agreement
(Art 4.8)

Marking and
labelling
Institutional
provisions

SubCommittee
and working
groups

Clarification of
TBT-plus (Art
4.10)
TBT
Committee

Access to
nationals of
other party,
coop. between
standards
bodies (Art 6)
As in TBT (Art
2)
Regulatory
Cooperation
Forum

No reference

TBT Subcommittee

?
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2.2.2.4 Sanitary and Phytosanitary Measures (SPS)
Comparing the EU and Japanese approaches to SPS the picture is - as for TBT one in which the EU has made considerable efforts in PTAs to build on - and
ensure effective application – of the principles set out in the WTO agreement,
whereas Japan has included minimal provisions in its PTAs only reaffirming SPS
provisions and stressing the science-based nature of risk assessment. So here as
in TBTs Japan appears to be closer to the NAFTA/US approach.
The EU approach to SPS measures in PTAs has been to include provisions that
help to ensure the effective implementation of the general WTO SPS principles.
Thus the EU has included detailed provisions on harmonization of standards and
the use of international standards, such as the Codex Alimentarius (Codex), the
International Organisation of Epizotics (IOE) and the Plant Protection Council
(PPC). The EU also develops the principle of equivalence, which is used more
extensively in the veterinary field than in other areas of regulation, as well as
including provisions on risk assessment, regionalization, transparency and animal
welfare that go beyond the WTO.
The CETA also reaffirms the parties’ rights and obligations under the SPS
agreement, but also goes beyond this. The chapter on sanitary and phytosanitary
(SPS) issues integrates the 1998 Canada-EU Veterinary Agreement into CETA.
CETA has also established rules for approval procedures for plant products to lead
to a facilitated Canadian system. Art 7 and the associated annex V lists specific
regulations that are recognized as being equivalent in the EU and Canada. As
both sides have similar, high levels of safety standards this has not been difficult.
CETA does not affect the EU's import bans for beef treated with hormones or for
poultry that has undergone antimicrobial treatment involving chloride, so appears
allow the continued use of precaution in these cases. Art 8 of CETA also provides
for the parties to set priorities in terms of facilitating trade through a Joint
Management Committee on SPS measures. In this the two sides undertake to
work to ease controls in sectors of significant interest for trade. Border checks on
imports represent an additional cost for traders. To facilitate the flow of goods
across borders most customs authorities operate risk assessment strategies in
which they only check a specific number of consignments. The CETA agreement
in Art 11 sets out the percentages of shipments that should be subject to checks
in an effort presumably to ensure some uniformity.
The SING-EU agreement is less detailed than the CETA. It reaffirms the WTO
commitments. Interestingly it also applies to animal welfare (Art 5.2), an issue
that was referenced in the EU Korea agreement after considerable opposition
from Korea. Art 5.14 of the SING-EU text states that the Parties may recognize
equivalence if the exporter objectively demonstrates this, but there are no lists of
equivalent regulations as in the CETA annexes.
There is a trade facilitation
article in the SPS chapter, which refers essentially to verification procedures for
compatibility with SPS standards.
Another example, of how the SING-EU
agreement is less advanced is perhaps that the issue of risk assessment in border
controls is addressed, but there is only a transparency requirement on policies of
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the importing Party .i.e. how frequently consignments will be checked, rather
than giving specific percentages as in the CETA text.
Japan
As is the case for TBT the Japanese PTAs generally include only a minimum of
detail on SPS. All its PTAs reaffirm rights and obligations of the WTO SPS
Agreement, establish enquiry points, and set up institutional cooperation via a
general subcommittee for SPS. The wording of the agreements does not set out
specific aims and objectives for these SPS committees. The agreements have
more or less exactly the same wording. Most of the activities are the same as
those listed in the WTO SPS agreement, but of course cooperation at the bilateral
level could be more effective.
The J-CH agreement includes just four very short articles on SPS (Art 33-37). The
only notable reference in these apart from reaffirming the WTO SPS agreement is
best endeavours wording on ‘science-based’ consultations between government
experts. In other words there appears to be a reaffirmation of a science-based
approach that could be at odds with the emphasis of the EU approach.
Table 8 Comparison of SPS provisions

Right to act
Harmonisation of
standards

Equivalence

Risk assessment
Regionalisation
Transparency
Animal welfare

Institutional
provisions

EU Korea

EU SING

CETA

Reaffirms WTO
provision
Cooperation on
common
international
standards
If exporter
objectively
demonstrates

Reaffirms
WTO

Reaffirms WTO

Reference to
precaution
Detailed
provisions
Detailed
provisions
Exchange of
information;
work on
int.standards
Bilateral
committee

If exporter
objectively
demonstrates

Japan Vietnam
Reaffirms WTO

Japan - CH

Science-based
consultations

Science-based
consultations

Sub-committee

Sub-committee

Reaffirms WTO

Cooperation on
common
international
standards
Lists EU and
Canadian
regulations that
are equivalent
1998 Vet
Equivalence
Agreement

Reference to
animal welfare

Joint
Management
Committee on
SPS
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2.2.2.5 Commercial Instruments
Comparison of the approaches
There are only minor differences across the various PTAs. In most cases there is
a remarkable similarity between the agreements and a very close link to
multilateral agreements. Although small differences in the text can be important,
differences in application are likely to be far more important and on this front it is
rather early to judge with regard to the more important PTAs.
The norm for bilateral safeguards in EU agreements is 2 years and scope for a
further 2 years up to a maximum of 4 years (EU – Korea and SINGEU Art 3.11).
In Japanese PTAs it has varied between 3 and 4 years, 19 but in the J-CH
agreement it is 2 years or ‘in highly exceptional circumstances’ 3 years.
Unusually for PTAs the CETA text appears to include no bilateral safeguard clause
in Article 5 on trade remedies.
In all cases
adjustment
adjustment
the link to
safeguard.

the extension of the bilateral safeguard is linked to some evidence of
by the injured industry, but none of the agreements specify how
should be evaluated or measured, so the assumption must be that
adjustment will not provide a major hurdle for extensions of the

The EU PTAs provide less scope for remedies in a number of respects compared
to some other parties. In EU PTAs compensatory measures can be taken after
only two years (e.g. EU-Korea and SINGEU). The existing GATT Art XIX provides
for a lag of 3 years before compensation can be taken. 20 Past Japanese texts
have reaffirmed rights and obligations under Art XIX this means Japan’s trading
partners need to wait longer before they can expect compensation. In the case
of the J –CH agreement there is only reference to ‘the period necessary to
achieve substantially equivalent effects (to the protection provided by the
bilateral safeguard).
Another aspect in which the EU has less scope is anti-dumping. The EU PTAs
include the lesser duty rule, for example in Chapter 5 of CETA and Art 3.3
SINGEU. This contrasts with the US, which has opposed reform of the GATT antidumping rules including opposition to the lesser duty rule. The EU also has also
included reference to the use of public interest criteria in PTAs. This is confirmed
in SINGEU Art 3.4, which appears to be stronger than in previous PTA and CETA
Chapter 5 Art 3. Japan makes no reference to anti-dumping in the J – CH PTA so
it will simply apply Art VI of the GATT. In the negotiations on the reform of the
anti-dumping provisions in the WTO however, Japan has favoured the use of the
anti-dumping rule and reform of anti-dumping in general.

19

3 years in Japan-Singapore; 4 years in Japan Mexico; and 5 years in Japan-Malaysia. In
the agreements with Malaysia and Singapore, tariff rate quotas and quantitative
restrictions are not considered permissible safeguard measures.
20
Again much depends on how the instruments are used. Parties to PTAs can agree to
offer compensation and can do so immediately if they wish. So the fact that texts differ
may be less important than how they are applied.
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PTAs are seldom WTO plus on subsidies and countervailing duties in that they
tend to reaffirm the obligations and commitments under the Subsidies and
Countervailing Duties (SCV) agreement of the WTO and use definitions of subsidy
from that agreement. The EU PTAs tend to include provisions on subsidies in the
chapter on competition, as this is the practice within the EU (e.g. Chapter 9 of the
CETA agreement). EU PTAs do not of course include coverage of agricultural
subsidies as defined in the WTO Agreement on Agriculture or fisheries subsidies.
CETA in Art 4 of Chapter 9 includes best endeavours wording on the parties
working together to find multilateral agreement on agricultural and fisheries
subsidies, but nothing more. SINGEU also excludes subsidies on coal and
provides for temporary subsidies in times of significant crisis. Agricultural export
subsidies are banned for products that have been covered by the trade
liberalisation schedule, Art 5, Chapter 5 of CETA and other EU PTAs (e.g. Art 32
EU Colombia-Peru PTA). The J – CH agreement does not appear to have any
provision on subsidies or countervailing duties so the WTO agreement would
apply.
Table 9 Comparison of provisions on commercial instruments
EU Korea

EU SING

EU Canada

Bilateral
safeguards

Criteria as in
Art XIX of
GATT
2 years,
extendable to
4 with
evidence of
adjustment

Criteria as is
GATT;
2 years
extendable to
4

Criteria as is
GATT;
2 years
extendable to
4

Agricultural
safeguards

For selected
products,
scheduled

Global
safeguards

Reaffirms Art
XIX GATT;
No duplication

Anti-dumping

Best
endeavours
for public
interest;
Margin of
dumping
As in SCVA

Countervailing
duties
Institutional
provisions

Working
Group on
Trade
remedies

Japan Vietnam
Criteria as in
GATT;
3 years
extendable to
4

Japan - CH
Criteria as in
GATT;
2 years
extendable to
3

Not in
chapter 5

No reference

Reaffirms Art
XIX GATT; no
duplication

Reaffirms Art
XIX

Reaffirms Art
XIX; no
duplication

Reaffirms Art
XIX

Best end. For
public
interest;
Lesser duty

Public
interest as in
domestic law;
Lesser duty
rule

No ref. so
GATT Art VI
applies

No reference
so Art VI
applies

As in SCVA

As in SCVA

No reference
so SCVA
applies
No specialist
committee

No reference
so SCVA
applies
No specialist
committee
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2.2.2.6 Public Procurement
The EU has had offensive interests in public procurement for some time and it
was seen as one of the priorities in EU PTA strategy as set out in the Global
Europe statement of 2006. This section discusses the regulatory aspects of the
procurement chapters in PTAs meaning the rules on transparency, contract award
procedure and bid challenge etc.. It does not include a detailed analysis of the
coverage of procurement, beyond a discussion of the general scope in terms of
type I (central government), type II (sub-central government) and type III
(parastatal companies or companies subject to government influence).
The norm in PTAs signed by the EU, Japan and other signatories to the WTO
Government Procurement Agreement (GPA) is to include the rules set out in that
agreement in all PTAs. This has been the case for the EU and Japan. There are
therefore few if any issues relating to the ‘rules’ aspects of public procurement.
For effective market access in procurement transparency and an ability to enter
markets indirectly, i.e. via investment on local affiliates in the target market is
very important. The EU regime provides for extensive transparency and it is easy
for Japanese suppliers to invest in the EU. This makes the EU market open for
such indirect supply of public contracts. In terms of access to the Japanese
market therefore confidence in the effective application of transparency and nondiscrimination is vital if EU suppliers are to invest. For small and medium sized
companies such indirect access is less feasible.
EU-Korea embodies the provisions of the GPA, to which both Parties are
signatories. EU – Korea is GPA-plus in coverage in opening up procurement
opportunities to public works concessions and Build-Operate-Transfer contracts
not covered by the GPA. Such contracts, for example key infrastructure projects
such as the construction of highways, are of significant commercial interest to
European suppliers, who are recognized global leaders in this area. The FTA also
ensures that European SMEs are treated as Korean SMEs when competing for
these contracts.
Singapore, also a signatory of the GPA and therefore applies the rules of that
agreement in terms of transparency and procedures. The Commission estimates
Singapore’s procurement market to amount to some €5 billion to €8 billion
annually. As far as the (more narrow) coverage under the GPA is concerned,
Singapore has notified the WTO that public contracts worth close to €3.5 billion
were passed in 2010, the latest year for which GPA figures are available. Under
the SING – EU, both sides have agreed to substantially expand their
commitments. The EU has committed additional entities of central government as
well as entities active in certain utilities sectors. This expansion alone is worth
€10-12 billion in annual opportunities. The EU is also ready to cover more types
of public services contracts compared to its existing commitment vis-à-vis
Singapore in the GPA.
Singapore, for its part, has been ready to cover additional procuring entities
under the SING-EU including key entities in certain utilities sectors. The
Commission estimates that the coverage of Singaporean procurement entities has
increased from about half of relevant entities to about three quarters. In addition,
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Singapore has significantly expanded the types of public service contracts to be
covered by its commitments on transparency and non-discrimination.21
As far as the "rules" part of Government Procurement in CETA is concerned (for
example the rules governing the procurement procedures, transparency and
information, eligibility, administrative and judicial remedies), the text is based on
provisions derived from the GPA. There is additional detailed wording on a single
electronic procurement website, which corresponds to existing intra-EU
arrangements, and would greatly facilitate the effective access of firms, especially
small and medium sized enterprises, to procurement opportunities in Canada. 22
CETA provisions on government procurement include for the first time
coverage of sub-federal type II entities and type III entities in the shape of
Crown Corporations. Inclusion of type II procurement by Canada was one of
conditions for the EU reopening negotiations with Canada. There however,
some areas provincial procurement exclude in Canada, for example
transportation in Ontario and Québec retain some restrictions.

the
the
the
still
rail

Japan
Japan is a signatory of the GPA and has applied GPA compatible rules in its PTAs.
But there remain questions concerning the effective transparency of Japanese
procurement markets given that there are different legal bases for procurement
at the central government and prefecture levels and no consolidated English
language information. Transparency and thus the ability to compete more
effectively on the Japanese market, especially for EU SMEs would be helped if a
central electronic source of information in English were available, similar to what
the EU negotiated in the CETA agreement.
In the Japanese procurement market de facto preferences are likely to be more
important than de jure preferences. One way of addressing the de facto
preferences is through enhanced transparency measures. Simply negotiating
extended coverage may not sufficient to enhance the ability of EU suppliers to
compete.
On coverage, Japan like other signatories to the GPA, including the EU, has based
coverage of purchasing entities on reciprocity. In principle, Japan includes type I,
II and III entities. But does not include all entities. For example it includes
procurement from all 47 Prefectures but only 19 designated cities (up from 12 at
the time the 1996 GPA was agreed) and there is limited coverage of municipal
procurement. Japan has also maintained significantly higher thresholds for works
contracts at the sub-central level of procurement. At 15 million SDR (Special
Drawing Rights) compared to the 5 million SDR that is used in the EU and is the
norm in most procurement covered by the GPA.

21

European Commission, 2013. The economic impact of the EU-Singapore Free Trade
Agreement. Available at:
http://trade.ec.europa.eu/doclib/docs/2013/september/tradoc_151724.pdf
22
European Commission, 2014. CETA – Summary of the final negotiating results. Available
at: http://trade.ec.europa.eu/doclib/docs/2014/december/tradoc_152982.pdf
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EU offensive interests in public procurement are therefore aimed at such
limitations on coverage in order to gain GPA plus commitments from Japan. This
will not be easy as the easy extensions have already been agreed in the revision
of the GPA in 2013.
In other agreements Japan’s PTA include only nominal provisions. Japan-Vietnam
has no firm commitments on government procurement, providing only that the
Parties will endeavour to enhance transparency in government procurement and
implement government procurement measures in a fair and effective manner
(Article 106). No reference is made to the GPA, of which Vietnam is an observer,
though not negotiating accession.
Nor does the J-CH PTA cover procurement in any significant fashion (Chapter 12).
Both Parties are signatories to the GPA. In Art 132 both agree to consider
extending coverage through discussions in the Joint Committee of the agreement,
in other words not in a specific committee on public procurement. If one party
offers more under the GPA than offered under the Japan-Switzerland agreement
that party must enter into negotiations with the other Party on a similar
extension.
Table 10 Summary comparison of procurement provisions in PTAs
PTA

GPA
coverage

EU - Korea

Yes,
build
operate
No

SINGEU

plus

to

CETA
Yes, addition of type
II and III coverage
in Canada
JapanSwitzerland

No

GPA
plus
transparency
provisions
No

Bid
challenge

No
Yes
plus
obligation
to
provide
centralised
digital access
No

yes
yes

yes

yes

No

yes

Specific
PP
Committee
yes

2.2.2.7 Competition
Baseline comparison European Union and Japanese approaches
The EU has concluded a number of bilateral competition agreements with
countries including the US, Canada, and Korea. These establish the basis for
cooperation between competition authorities in the form of what is called
negative comity or positive comity. Under the concept of positive comity, cases
involving anti-competitive practices originating in one country but affecting
another can be referred to the competition agency of the country where such
practices have originated for appropriate action. Principles of negative comity
mean that countries (Parties) would take into account the important and clearly
stated trade interests of other countries before action is taken in particular cases.
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The EU Korea bilateral agreement on competition of 2009 provides for positive
comity. The EU – Korea PTA establishes a framework of cooperation between the
Parties, including provision for a Party to require the other to “address” specific
concerns (Article 11.6). As for Japanese PTAs it also requires the Parties to have
both competition laws and a competition authority (Articles 11.1 and 11.3). But
does include wording to the effect that cartels, abuse of dominance and anticompetitive mergers are incompatible with the agreement (Article 11.1). Two
other specific provisions are also worthy of mention. The PTA, in the chapter on
trade in services, requires that appropriate measures shall be maintained to
prevent major telecommunications suppliers engaging in anti-competitive crosssubsidisation (Article 7.30). The chapter 11 provisions on subsidies have been
covered in the discussion on subsidies and countervailing duties.
The SING – EU agreement requires each Party to maintain in their respective
territories comprehensive legislation that will address cartels, abuse of market
dominance and concentrations (i.e. mergers) (Chapter 12, Art 12.1). But beyond
requiring the Parties to maintain authorities able to enforce these national laws,
there are no substantive provisions. Art 12.3 addresses public undertakings and
similar enterprises that may be influenced by governments. Here there is a
requirement for these enterprises to be subject to the national competition laws
and not use their position to distort competition, but under the proviso that they
carry out the aims for which they are established. In other words they could be
monopolies. The competition chapter in SING-EU also includes a section on
subsidies discussed under commercial instruments.
The CETA agreement in chapter 19 essentially refers to the June 1999 bilateral
agreement between the European Community and Canada on competition,
something that was modelled on the EC-US agreement at that time. The
Canadian Agreement (OJ L175 10 July 1999) provides for negative (Art II) and
positive (Art V) comity. As in the case of the SING-EU agreement there is a
further chapter on state enterprises (Chapter 20) which refers to the existing,
and largely ineffective, GATT provisions on state enterprises in Art XVII GATT
1994.
Japan
Japan’s PTAs have tended to be particularly weak in their treatment of
competition policy. This is evident already in earlier PTAs such as the Japan-Chile
agreement which provides a framework for cooperation, but beyond that lacks
specificity and firm commitments. There is no provision enabling a Party to
request the other to take action, no provision requiring Parties to have
competition laws and a competition authority and no reference, even in general
terms, to anti-competitive measures that would be considered inconsistent with
the obligations of the agreement.
In its general chapter on competition policy (Chapter 10), Japan-Vietnam follows
this precedent of weak provisions. However, in the chapter on trade in services
(Chapter 7), Japan-Vietnam has two competition provisions not found in the
agreement with Chile. First, each Party is to ensure that any monopoly supplier in
its area does not act in a manner inconsistent with the commitments under this
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chapter (Article 67). Second, if a Party has reason to believe that a monopoly
supplier of the other Party is so acting it may request the other Party to provide
information on the relevant operations (Article 67). Moreover, Japan-Vietnam
contains a section on competitive safeguards in Japan’s schedule of commitments
in telecommunications (Annex 5) requiring that appropriate measures shall be
maintained to prevent anti-competitive practices such as anti-competitive crosssubsidisation and the withholding of information. This requirement is repeated in
a Reference Paper on basic telecommunications (Annex 5, page 902). It remains
to be seen whether the stronger provisions in Japan-Vietnam point to a trend in
Japan’s preferential trade agreements.
The Japan – Switzerland PTA merely states that each of the Parties shall take
‘measures which it considers appropriate against anticompetitive activities’, and
only requires fairness and non-discrimination (Chapter 10, Art 103). This is of
course no constraint at all. If a state maintains or tolerates a national monopoly
that precludes competition from national as well as foreign suppliers this could be
said to be non-discrimination. In terms of international cooperation the aims are
equally limited with cooperation required to avoid or lessen the possibility of
conflicts (Art 104). As in other policy areas, in which there are few substantive
provisions the J-CH text provides for consultations, but this time in the Joint
Committee. There is no specific competition committee.
Japan and the EU have concluded a bilateral cooperation agreement on
competition in 2003 (OJ L 183). This provides for positive and negative comity
and provides a good deal of detail on how the EU and Japanese competition
authorities should cooperate. But there are no substantive obligations in terms of
the content of competition policy.

2.2.2.8 Intellectual Property Rights
The European Union
This summary focuses on the EU agreements with Korea, Singapore and Canada
but draws on analysis of earlier agreements, such as the multiparty trade
agreements between the EU Columbia-Peru, EU Central America etc.. The EU
agreements are TRIPs-plus in a number of respects. On copyrights, offer
protection for up to 70 years after the life of natural persons (EU Korea and
SINGEU). With regard to trademarks there is no extension from the TRIPs 7
years, but the Korea-EU Agreement, Singapore-EU Agreement and CETA include
best endeavours wording on compliance with the Trade Mark Treaty of 1994. The
EU now includes separate provision for the protection of GIs. In the case of EU –
Korea however, this takes the form of recognition that each party’s legislation
provides such protection. In the SINGAPORE-EU and more notably in the CETA
agreement there is also inclusion of GIs. In the case of Canada the annex I
contains about 200 GIs in a number of categories. This is a significant advance
because Canada had previously not accepted coverage of listed names. With
regard to industrial designs the EU – Korea agreement offers protection up to 15
years compared to the 10 years of the TRIPs.
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On patents the EU-Korea PTA states that the parties shall extend patent life for
up to 5 years, on application, to compensate for protection lost during approval
procedures, such as for new pharmaceutical products. This is TRIPs-plus as
TRIPs makes no reference to this. Data exclusivity provisions are also TRIPs plus
in the case of EU-Korea by providing for at least 5 years for pharmaceuticals and
at least 10 for new plants. EU - Korea and CETA reaffirm the 2001 Doha
Declaration and the 2003 Decision, which is WTO compatible. The agreement with
Korea provides for a review to ensure work of the Intergovernmental Commission
on Genetic and Traditional Knowledge and Folklore and the Convention on
Biodiversity is reflected in the agreement and the EU-Colombia-Peru reaffirms
rights for indigenous producers under the CBD.
In CETA the Chapter on IPR builds on the provisions of WTO TRIPS. Besides
provisions on copyright, trademarks and designs, one of the main results
concerns intellectual property rights for pharmaceuticals. The EU has delivered on
the three requests put forward by Member States and EU stakeholders,
addressing a current asymmetry in the level of protection in the EU and in
Canada. Canada has agreed to follow the EU acquis on data protection of 6 (+2
years) but has a shorter patent term restoration period of 2 years compared to
the EU’s 5 year maximum. Canada also agreed to strengthen its border measures
against counterfeited trademarks, pirated copyright goods and counterfeit
geographical indication goods, also moving its protection of these rights closer to
that existing in Europe.
Japan
Until the Japan – CH agreement no recent Japanese agreements had contained
anything significantly TRIPs-plus in IPR. The only real TRIPs-plus provision was
the establishment of specialist committees on IPRs with broad remits to
cooperate and potentially develop more common rules. This is different for the
Japan- Switzerland agreement which largely mirrors the provisions in recent EU
PTAs. For example, copyright although normally life plus 50 years, can for
certain categories be life plus 70 years. The J – CH agreement also importantly
includes protection of geographic indications, including criminal enforcement
measures for non-compliance with such GI protection. This is however in terms of
a general obligation to protect a list of the products to be covered, rather than
very detailed provisions in the agreement itself, and differ from EU PTAs. Patent
life extension can be up to 5 years (Art 117) and data exclusivity for
pharmaceutical products 6 years, compared to 5 years in EU – Korea and even
Korus (also 5 years). Data exclusivity for agricultural chemicals is 10 years,
which is common across the main PTAs. Another area in which Japan- Switzerland
exceeds EU – Korea and other PTAs is in the protection of industrial designs (at
least 20 years), compared to 15 years in EU – Korea.
On other aspects of IPR protection, such as enforcement (border measures, civil
and criminal damages) the Japan – Switzerland agreement matches the general
norm across the PTAs concluded by the EU and US.
In short the Japanese approach to IPRs in PTAs is in line with the EU approach.
Conclusion of the TPP is likely to affirm this approach.
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Table 11 Comparison of IPR provisions in selected PTAs
TRIPS

EU-Korea

EU - Singapore

CETA

Japan -Switzerland

Existing conventions

x

x

x

x

Copyright

x

x

x

x

Trademarks

X

x

x

x

Geographical

x

x

x

x

Patent life

x

X

x

x

Genetic resources and
traditional knowledge

x

Data exclusivity

x

x

X

x

Industrial designs

x

x

X

x

Indications

Internet domains

x

Civil enforcement

x

Criminal enforcement

x

Border measures

X

x

x

x
x

x

x

x

S&DT
Sub-committee

x

2.2.2.9 Investment
This section analyses the rulemaking elements of investment in recent EU and
Japanese comprehensive trade and investment agreements. It does so by
comparing and contrasting the approach to investment rules that is emerging in
EU agreements on the basis of the EU-Singapore and CETA agreements, with that
of Japan as reflected in the Japan – Swiss agreement and the likely approach to
investment in TPP. In the case of the EU these agreements have been chosen as
they reflect recent policy developments and EU preferences. In the case of Japan,
the Swiss-Japanese agreement reflect the approach to investment in an
agreement with other developed economies. The TPP while not yet complete is an
indication of the expectations following any conclusion of the TPP negotiations.
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The first section provides a background on the evolving trend of investment rules
in trade agreements. This is followed by an analysis of the EU and Japan
approaches item by item.
Investment protection and investment liberalisation
With no exclusive EU competence for foreign direct investment the EU was not
able to develop such comprehensive agreements until the adoption of the Lisbon
Treaty. So the EU approach was shaped by the - what might be called ‘traditional’
-BITs concluded by the Member States. These were traditional in the sense that
they were essentially based on investor protection as defined in the 1960s AbsShawcross draft of investment agreements. Unlike other regulatory policy issues
in PTAs EU policy on investment has not therefore benefited from a basis in an
existing acquis communautaire. The adoption of the Lisbon Treaty and the more
public debate on what an EU policy on investment policy should be meant that
the previous positions developed when FDI was not exclusive competence were
no longer sufficient guidelines. The EU approach to investment in comprehensive
agreements is therefore being developed on the basis of mandates for specific
comprehensive trade and investment agreements. This makes the EU’s approach
in PTAs especially important as it is, in effect, defining EU international
investment policy.
In addition to the changes in internal EU competence, there have been wider
changes in the field of international investment policy. The experience with
NAFTA has led the US (and Canada) to adopt a more qualified approach to
investment protection. A number of developing countries have reappraised the
value of investment agreements with doubts about how much they attract
investment. Emerging developing economies are now no longer simply capital
importers but also sources of outward FDI for the former capital exporting
economies of the OECD countries. All policy makers are in the process of
responding to these changes, some more conservatively than others. This applies
to the EU (Member States and European Parliament) as well as Japan.
Item by item comparison
Definitions and duration
The first issue concerns the definition of investment. Broad definitions, or ‘open
asset approaches’ include all assets and extend to intangible assets such as
intellectual property rights and goodwill. Open asset based agreements may also
be interpreted as covering measures by states to reschedule sovereign debt.
Broad definitions of investment and investors therefore tend to favour investors
over host state interests. The definition of investors as opposed to established
investment could mean that a foreign investor can claim rights to establishment.
Investors are therefore sometimes defined as those having ‘substantial business
interests’ in the state. This is in effect an origin test. A ‘substantial business’
clause can also preclude investors using ‘letter box’ companies to ‘treaty shop’ or
have recourse to an agreement with higher standard of investment protection
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with the host country than the investors ‘real’ home country. 23 The norm with
regard to the duration of agreements is that customary international law applies,
which generally means the obligations resulting from an agreement apply up to
10 years after the revocation of an agreement. This is less relevant for the EU
and Japan as there is not much of an expectation that either would revoke an
agreement. It concerns more developing countries that are currently reassessing
the benefits of investment agreements.
The EU approach as reflected in CETA (Art X:3 (4)) and the SING-EU agreements
is to adopt an open asset approach, covering for example intellectual property.
SING-EU includes reference to ‘goodwill’ also (Art 9.1). CETA clarifies that the
rescheduling of sovereign debt is excluded from coverage (CETA Annex X), which
is absent from the SING-EU agreement. CETA also include a substantial business
criteria under the definition of investment (CETA Art X:3 (3)) whereas SINGEU
defines an investor as someone who ‘has made an investment’. The Japan – CH
agreement and the envisaged TPP both use a broad, open asset definition, and JCH includes a ‘substantial business’ clause (Art 89 (f) (ii), but the (leaked) text of
TPP that was available does not provide anything on ‘substantial business
practice’.
Liberalisation provisions
Liberalisation provisions are defined here as covering pre-establishment of
national treatment; bans of performance requirements (PRs) and provisions on
free capital transfers. The treatment of existing non-conforming measures also
determines coverage. Coverage for pre-establishment national treatment and
thus liberalisation is determined by schedules. The detail of the schedules is not
included in this text which covers the regulatory aspects of investment provisions.
But a main feature is whether scheduling uses positive or negative listing.
Negative listing is often considered to be more liberal, because new activities are
liberal unless excluded. In practice there may be little difference however,
especially for developed economies with the capacity to complete full negative
listing. The EU and Japanese approaches to coverage of trade agreements in the
past, such as in the GATS schedules on establishment has been to use a positive
list approach. This contrasts with the US/NAFTA model, which uses a negative list
approach. SING-EU still applied a positive list (Art 9.3). In the J-CH agreement
Japan had already switched to a negative list approach and the TPP will
undoubtedly use negative listing (see Art II: 11 of the leaked text). With CETA
the EU accepted negative listing and also broke from its past practice. Any TTIP
agreement is also likely to be based on positive listing, so the EU norm can be
expected to be either positive or negative listing in the future. In negotiations
with Japan a negative listing approach by the EU and Japan would make it easier
to compare coverage with their respective agreements with the US. Whether
negative listing becomes a norm for all EU PTAs should perhaps be an open
question. In negotiations with developing economies, especially those with limited
administrative capacity, it may be better to retain a positive list approach for the
23

Treaty shopping can be illustrated by the infamous case of Philip Morris case in which
the company went through Hong Kong, which has a BIT with Australia that include ISDS,
because the US has no such BIT.
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countries concerned. This is one example, of how standards set in the ‘mega
regional’ agreements may not be suitable for all of EU’s trading partners.
CETA also contains an explicit clarification that investor state dispute settlement
(ISDS) does not apply to the liberalisation provisions on investment. None of the
other agreements (SING-EU, J-CH or the TPP text) appear to have this
clarification. Finally, none of the agreements include a general grandfathering of
existing non-conforming measures. These have to be listed to be excluded.
With regard to performance requirements (PRs) the CETA goes further than
SING-EU in that it includes a ban on the six PRs prohibited by the TRIMs
agreement and adds PRs related to technology transfer (Art X:5 (1). SING-EU
makes no reference to performance requirements, so that the existing TRIMs
prohibitions would appear to apply. The TPP text would also cover PRs related to
technology transfer and it seems likely that the US and others will press for this.
The J-CH agreement in Annex 1A is limited to the existing TRIMs. More recent
trends in the shape of the TPP text and CETA also point to the inclusion of
prohibitions on PRs in the form of any requirement for senior management to be
nationals of the host state (TPP Art II:9 and CETA Art X:8), but both allow
nationality requirements for company boards.
Much of the early work in the OECD was on reducing and eliminating controls on
capital flows. Investors wish to be able to repatriate profits and otherwise move
capital related to FDI. The norm has therefore been to include provisions on free
capital movements. But host states are sensitive to the need to retain the option
of introducing capital controls, especially following the 2008 international financial
crisis. Both the EU and Japanese agreements provide for binding the free
transfer/movement of capital. All the agreements, including the draft TPP
agreement also provide for exceptions in the event of serious difficulties. The EU
test varies a little from the J-CH and TPP text in that it refers to serious
difficulties in monetary and exchange rate policy. It is included in CETA and
seems to refer only to the EU. The SING-EU and CETA also set 6 month duration
for such measures. The exception from free capital movements in the J-CH and
TTP agreements refer to serious balance of payments problems and in the case of
J_- CH also monetary and exchange rate policies (Art 97 (a)).
Standards of investment protection
There are three standards of protection that find widespread application in
comprehensive trade and investment agreement; (post establishment) national
treatment, most favoured nation (MFN) status and fair and equitable treatment
(FET). Existing agreements and especially the EU Member State BITs tended not
to define standards of protection and thus leave broad scope for interpretation by
arbitral tribunals. More ‘modern’ agreements seek some closer definition to limit
discretion, but as the judgments on compliance with general standards have to
be made on a case-by-case basis, scope for interpretation remains. Nevertheless
it has been suggested that international investment agreement (IIAs) could
include provisions that provide for some consideration of whether differences in
regulation that do not offer national treatment for example, can be justified for
public policy reasons. Alternatively the norm could be national treatment in like
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circumstances, as in the GATT. Also borrowing from trade rules, the norm could
be the use of the least restrictive possible to achieve a given objective.
The EU approach to post establishment national treatment has been to include
the modest qualification of ‘like circumstances’. This does not appear in the J-CH
text. There is no provision to allow for differential treatment on the grounds of
public policy in any of the agreements. Both the TPP and CETA approaches
include an unqualified MFN clause (Arts X:7 (4) and II:5 respectively). But this
does not extend to investment protection (see CETA Art X: 7 (4)) indeed the
CETA text precludes the importation of provisions from other agreements that
may not have, for example, the same right to regulate safeguards. There appears
to be no MFN clause in the SING-EU agreement.
On Fair and Equitable Treat (FET) the CETA text (Art X:9) appears to use a closed
definition, although the scope is subject to review by the Services and
Investment Committee of CETA. The same approach of a closed definition but
subject to review is adopted in the SING-EU. The approach in J-CH (Art 86) is
the older form of open definition of fair and equitable treatment subject to
interpretation in line with customary international law. This is also the approach
used in the TPP draft text (Art II:6). So there seems to be a divergence between
the EU approach and that of Japan and the TPP more widely on this.
Expropriation and the ‘right to regulate’
Protection against uncompensated expropriation was one of the first aims of all
investment agreements. In recent years protection against this ‘classic’ or direct
form of expropriation has been augmented by protection against ‘indirect’
expropriation.
Investors will tend to favour a broad standard for indirect
expropriation that will cover actions by host states in the form of regulatory
measures or other actions that diminished the value of their assets in the country
concerned. Host states will be concerned about retaining the right to regulate in
pursuit of their legitimate national policy aims. Experience with NAFTA the first
North-North PTA with extensive investment provisions highlighted concerns that
claims brought against parties under the indirect expropriation provisions of that
agreement would lead to ‘regulatory chill’. The threat that investment
agreements with investor state dispute settlement provisions (see below) could
be used to undermine regulation in the pursuit of social or environmental goals
has fuelled much of the criticism of such agreements from civil society NGOs. In
recent years therefore there has been a move to define the scope of indirect
expropriation and thus for ‘right to regulate’. The issue is how broad this should
be.
One of the areas ‘modernised’ in the CETA and other recent agreements,
including the draft TPP text is that of indirect expropriation and the right to
regulate. Here the EU has moved towards the North American model. Both CETA
(Art X:11 (3) and the draft TPP text (Annex II – B)) include provisions stating
that ‘except in rare circumstances’ non-discriminatory regulation pursuing
legitimate public policy objectives, such as health, safety and the environment,
should not constitute indirect expropriation. The wording is slightly different
between the two agreements but there would appear to be a new norm. The
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SING-EU agreement included a right to regulate reference. The J – CH has no
reference to the right to regulate, which suggests that it is a more ‘conservative’
type of agreement that is more favourable to investors than CETA.
Investor state dispute settlement (ISDS)
As noted above standards of investment protection require a case-by-case
evaluation and the norm established in BITs has been to provide for arbitration of
any dispute through the established international arbitration operating under the
framework established by ICSID or UNCITRAL. Since NAFTA, this norm has been
established for all comprehensive PTAs. The US model of ISDS contained
extensive provisions detailing the procedures to be followed. NAFTA and
subsequent US PTAs developed detailed provisions on ISDS that shape the
current debate. In contrast the Member State BITs contained little detail and left
interpretation of the substantive and procedural provisions in BITs to be settled
by the arbitration process and thus by arbitrators themselves.
ISDS is in the interests of investors in that it provides an ultimate remedy,
seldom used, when governments do not comply with investment agreements. In
recent years this right has been seen by civil society as the means by which
investment agreements and more broadly ‘globalisation’ is a threat to the
regulatory autonomy of states and thus the ability to pursue a range of social and
environmental policies. More particularly the legitimacy of the arbitration process
to come to judgements on such issues has been attacked. So the inclusion of
ISDS has become a matter of controversy. Short of excluding ISDS there are a
range of refinements proposed to address some of the criticisms of it as leaving
too much discretion in the hands of unaccountable arbiters.
One improvement proposed has been that the arbitration process should be
transparent. At present it is not unknown for disputes between investors and
governments to be settled behind closed doors. The adoption of the UNCITRAL
Rules on Transparency in Treaty-based Investor-State Arbitration, which
encompasses the provision of information on the cases and materials as well as
public hearings, suggests that this is now the norm. There is also the question of
whether amicus curia submissions to arbitral tribunals should be permitted.
The selection of arbiters is another area of possible refinement. Critics have
claimed that some arbiters have not only been unaccountable to the public but
also less than independent.
In order to avoid bias it has been proposed that
arbiters be selected from a roster of approved arbiters.
A number of proposals have been made to address the costs of ISDS and deal
with the practice of treaty shopping in which investors effectively select their
home country in order to benefit from better protection under the IIAs concluded
by the country concerned. In order to reduce the cost of ISDS, which can range
from $1m to $30m, it has been proposed that a kind of ‘small claims’ court be
established to hear smaller cases.
Another means of reducing the costs for
governments could be to preclude frivolous claims by companies. These could be
used by an investor to intimidate a government into changing policy by the threat
of expensive legal defence. As noted above ‘treaty shopping’ can be contained by

44

EUROPEAN COMMISSION
defining investors in such manner as to exclude the initiation of ISDS by shell
companies.
Finally, as a means of bringing the interpretation of investment agreements back
into the public domain there have been moves to introduce provision for the
parties to agreements, in other words the governments concerned, to have
binding interpretative powers to guide the arbitration process. A more radical
approach proposed, but not yet applied in any agreements, is the introduction of
a review body, perhaps similar to the WTO Appellate Body served by a panel of
independent experts appointed by the parties, to review arbitral decisions and
ensure these are consistent.
The issue of ISDS is controversial in both the TPP and TTIP negotiations.
Exclusion of ISDS as has been urged by some countries and civil society NGOs
would however, run contrary to the current de facto norm. The recent EU
agreements and those including Japan all include ISDS. The CETA and SING-EU
texts include ISDS and it has introduced a number of ‘modernising’ provisions
that as noted above limit the scope for the interpretation of disputes by private
arbitral tribunals. The J-CH agreement is the outlier in that it follows the previous
norm of leaving things to arbitration. But neither the TPP text nor of course the
TTIP negotiations have been completed and it remains to be seen how the current
controversy over this issue will play out. The inclusion of ISDA in CETA could still
be challenged in the European Parliament, which would have a knock on effect on
the prospects of including ISDA in TTIP. If this were to happen the EU would be
moving away from the norm and EU investors would not have the same
protection that Japanese and other investors would have under the
comprehensive trade and investment agreements.
Arbitration
The recent norm has been to require transparency in investment dispute
arbitration. This is reflected in the agreement on UNCITRAL rules requiring full
transparency. Thus SING-EU (Annex 9 – C) and CETA (Art X:33) require
transparency covering all documents, hearings and minutes. CETA applies the
recent UNCITRAL Transparency Rules. CETA also has a binding amicus curiae
provision, whereas SING-EU and the TPP text leave the arbitral tribunal some
discretion on the question of whether to accept amicus curiae submissions.
Japan-CH has not reference to transparency, but if both parties ratify the
UNCITRAL rules and in so far as disputes are run through UNCITRAL there would
be transparency.
The CETA and SING-EU also require the use of a roster of arbiters to prevent the
arbitration process being dominated by a few leading lawyers, and provides for a
detailed code of conduct for arbiters, with the task of establishing such a list
going to joint committees of the Parties. Neither Japan-CH nor the TPP text
includes scope for the establishment of approved arbiters. Final decisions on the
appointment of arbiters lie, in all the agreements, with the Secretary General of
ICSID.
(1)
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Another modernisation in investment rules concerns provisions aimed at reducing
the costs of disputes. The more recent agreements including CETA, SING-EU and
the TPP text include provisions that would reduce the costs of arbitration. There
are provisions that would allow for frivolous claims to be thrown out (e.g. CETA
X:29 and 30), provision for the consolidation of cases (CETA X:41), provisions
precluding multiple claims (CETA X:21 and X:23) and provisions that require
losing parties to pay in most cases (CETA X:36). The SING-EU agreement and
TPP text have equivalent provisions, but again there is nothing in the J – CH text.
The SING-EU agreement also includes explicit provision for mediation (Art 9.17)
and the appointment of a sole arbiter (Art 9.21 and Annex 9.A) presumably as an
option to avoid the costs of a fully-fledged case. Finally, all recent agreements
include provisions that preclude investors pursuing multiple actions, either by
pursuing domestic actions under national law or under other international
agreements, whilst bringing an action under the agreement concerned (see for
example, CETA Arts X:21 and X:23).
The provisions on interpretation of agreements vary a little. CETA (Art X:27 (2)
and X:35) includes a power for the CETA Trade Committee to interpret the CETA
investment provisions that is binding on any arbitral tribunal.

2.2.2.10 Services
This section covers the regulatory aspects of services. It does not discuss the
coverage in terms of sectors and activities.
Comparison of approaches
EU PTAs have been relatively ambitious in services even though they use a
positive list approach. EU-Korea uses a GATS-based, positive list, structure but
goes beyond GATS commitments and in some areas beyond KORUS (e.g. crossborder satellite services, certain auxiliary air transport services, access to
construction without a sub-contracting requirement and participation in the
Korean express delivery market). It will also improve both market access and
national treatment for EU lawyers (mode 4) and law firms (mode 3). One notable
element is the introduction of a panel of experts to rule on abuse of the
prudential carve out in financial services, an approach taken up in other PTAs.
Coverage extends to central, regional and local government entities.
The EU PTAs have the usual exclusions, notably in audio-visual, (or cultural sector
for Canada) and maritime cabotage. For the EU, health and education services
are excluded as are water distribution services (also for Canada in CETA).
Individual EU member states also have specific exclusions, such as for the
temporary entry of natural persons, often based an Economic Needs Test (ENT).
There are also small exclusions under negative listing for the new Member States
as in other EU PTAs. Among Korean reservations, cross-border provision of
architectural services requires commercial presence in Korea, and retailing of
second-hand cars is subject to an ENT. The EU as well as the Parties to EU
agreements also maintain an MFN exemption for differential treatment deriving
from an economic integration agreement to which they belong.
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In CETA the EU has moved to accept a negative listing for coverage of services.
There are two types of such schedules. The first is the so called ‘Annex I’ which
lists all the existing measures and restrictions that Canada and the EU and its
Member States want to maintain vis-à-vis service providers and investors. No
restrictions other than those explicitly listed apply. The market access provided
through Annex I is guaranteed, without the risk of a rollback. Furthermore, the
service providers and investors will benefit from any future liberalisation. The
second is ‘Annex II’, which equally lists existing measures and restrictions, but
reserves the right to adopt new or different (and even more restrictive) measures
in the future. This provides some flexibility by not precluding the scope for
measures required, for example, to protect public services.
The horizontal domestic regulation provisions are intended to provide for clear,
objective regulation and therefore augment efforts to promote good regulatory
practice through, for example, regulatory impact assessments. In the case of the
SING-EU agreement the chapter on domestic regulation applies only to those
services covered by the schedules. For the CETA there are explicit exclusions for
the sensitive sectors of culture/audio visual, health, education and water
distribution. In all cases the chapters on domestic regulation provide for a review
of regulatory decisions.
The EU approach to recognition of professions is similar to that in PTAs in
general. This is that the professional bodies are encouraged to apply for mutual
recognition. This is then considered by a joint committee. In the case of SING-EU
this is the general Services, Investment and Public Procurement Committee. In
the case of CETA there is a specific Joint Committee on Mutual Recognition as
well as extensive guidelines on how this committee should deal with any
applications for mutual recognition. When such specific MRAs are concluded,
European professionals would have their qualifications recognized by the
competent authorities in Canada. The same applies the other way round.
With regard to the supply of a service through the temporary presence of natural
persons (‘Temporary Entry’), the EU approach is in line with the norm for this
mode 4 topic. There are provisions for intra-corporate transferees, that will
facilitate the activities of, for example, European and Canadian professionals and
investors. Whenever investment is liberalised, inter-corporate transferees are
guaranteed access. Furthermore, both Canada and the EU undertake to allow
companies to post their intra-corporate transferees to Canada for up to 3 years
regardless of their sector of activity. In addition, the agreement guarantees for
the first time that intra-corporate transferees may be accompanied by their
spouses and families when temporarily assigned to subsidiaries abroad. Natural
persons, who provide a service as so called ‘contractual service suppliers’ or
‘independent professionals’ will be able to stay in the other party for a period of
12 months instead of 6 months as was the rule so far.
In terms of sectoral chapters there are extensive commitments in
telecommunication services in EU Korea and SING-EU that cover competitive
safeguards, obligations of major suppliers, interconnection, scarce resources,
universal service and cooperation between regulatory authorities.
Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

[number] EN

EUR

In financial services the approach is also similar to that taken in the GATS. There
is always a prudential carve out in EU PTAs. In SING-EU there is provision for free
data transfer. In CETA Canada guarantees to EU financial service providers that
its existing framework will not become more restrictive with regard to the
provision of cross-border insurance, reinsurance and intermediation, as well as
portfolio management services. Article 5 of CETA provides for the mutual
recognition of prudential regulations.
Japan’s PTAs have tended to use a mixed approach to the listing of services
commitments. Agreements in Asia have adhered to a positive-list formula while
those in Latin America have – like NAFTA and NAFTA-based agreements generally used a negative-listing framework.
As discussed in the section on investment, the TPP negotiations are likely to
adopt a negative list approach.
Negative-list PTAs, while offering regulatory
transparency and locking-in of the regulatory status quo, do not necessarily offer
stronger disciplines.
Japan-Vietnam like Japan’s other agreements in Asia adopts positive listing and
has provisions with over-arching market access commitments, national
treatment, domestic regulation and rules of origin/denial of benefit. Also like
Japan’s other agreements in Asia, there is no provision dealing with emergency
safeguards (other than reference to pending GATS negotiations) or with
subsidies. Nor, unlike Japan-Chile, is there the right of non-establishment, and
Japan’s schedule frequently calls for commercial presence as a condition for
cross-border delivery. The usual exclusion of air transport and maritime cabotage
applies. However, some sensitive sectors are covered. For Japan this includes
market access liberalisation of all four modes for audio-visual, higher education
and environmental services and mode 3 liberalisation of primary and secondary
education. Vietnam offers mode 3 liberalisation of audio-visual, higher education
and environmental services, and liberalisation of all but mode 4 for hospital and
medical services.
In the Japan – Switzerland agreement a negative approach to listing is used, with
specific exceptions for air services.
On many of the regulatory provisions on services the J – CH and previous PTAs
appear to be less detailed than the EU agreements. For example, the provisions
on domestic regulation are not very detailed.
The provisions on mutual
recognition of professions remain very general and contain less guidelines or
indications of how recognition would be agreed and implemented than is the case
in EU PTAs such as CETA. On some aspects such as temporary entry there are no
GATS plus provisions in the Japan – CH text.
In terms of the sectoral chapters the J-CH agreement is also less detailed, indeed
it does not include extensive provisions on telecommunications or financial
services, so that the GATS sectoral agreements would appear to apply.
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Table 12 Treatment of Services in Selected PTAs
Coverage

SING-EU
Hybrid scheduling

Specific exceptions

Audio visual, maritime
cabotage
and
air
transport

MFN

unqualified

National treatment

Domestic regulation

CETA
Negative listing; but new
services only if under UN
classification
Audio visual/cultural, air
services

J - CH
Negative listing

unqualified

Does not apply to
PTAs notified under
GATS - negotiation

Air services

Does
not
apply
to
treatment provided under
TFEU or AIT
Only
applies
to
covered sectors;
clear and objective
regulation; review
Similar
to
GATS
provisions

Explicit exclusions i.e.
health, education, water
distribution; clear and
objective regs.; review
Similar
to
GATS
provisions; EU member
state exclusions

No
exclusions;
review

Recognition of
professions

Application
to
Services, investment
and
Public
Procurement
Committee

Professional
bodies
encouraged to apply;
specific Joint Committee
on Mutual Recognition;
detailed guidelines on
procedures

General
best
endeavours wording
without detail

Financial services

Similar
to
GATS
framework;
Data transfer free

No reference so GATS
framework applies

Electronic commerce

Facilitates;
No duties

Recognition of prudential
regulation envisaged;
Financial
Services
Committee;
Panel of experts for
disputes
Parties must have laws
protecting
personal
information;
Best
endeavours
on
e.signatures;
no duties

Telecommunications

Extensive provisions;
including access to
networks;
Similar
to
GATS
reference paper

Similar to GATS reference
paper on telecoms;
Access to networks

No reference

Maritime transport

Extensive provisions

included

No reference

Institutional
provisions

Committee
on
Services, Investment
and
Government
Procurement

Joint
Committee
on
Mutual Recognition;
Financial
Services
Committee

No additional body

Temporary entry

explicit

Specific commitments
in
schedules
for
movement of natural
persons

No
discrimination
between
digital
means of supply;
no applied duties and
work for binding in
WTO
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2.3 Expected outcomes
This section analyses the expected outcome based on an assessment of the
compatibility or otherwise of the EU and Japanese approaches as reflected in the
respective horizontal regulatory chapters of the negotiations. Where information
is available it also includes a discussion of the likely impact of other negotiations,
such as in particular TPP.
Horizontal regulatory coordination
Regulatory or non-tariffs barriers to trade are central to the EU’s interests in the
negotiations with Japan. Recent agreements and negotiations, such as CETA and
in the EU’s textual proposal on regulatory cooperation in TTIP negotiations, have
included institutional initiatives to strengthen horizontal regulatory cooperation.
This provides a means of maintaining the impetus behind cooperation at the more
detailed level in specific committees or working groups, such as on TBTs, SPS or
services.
Japan is currently engaged in negotiations on TPP in which the approach has been
more one of promoting coherence within national regulatory policies and the
promotion of best regulatory practice rather than cooperation between the Parties
to a PTA. At issue therefore is whether the EU can negotiate provisions on
regulatory cooperation in the EU Japan PTA. If Japan concludes TPP before the
negotiations with the EU are concluded it may prefer to follow the TPP approach.
The expected outcome would therefore appear to be one that bridges this
difference between cooperation and coherence. With some flexibility on both
sides this could be an approach that is based on the greater use of Regulatory
Impact Assessments. The absence of a strong joint body that could drive forward
the efforts in regulatory cooperation may however have implications for the
ability of the EU – Japanese framework to tackle regulatory barriers to trade on a
sustainable basis.
An alternative approach would be to follow the precedent set by many existing
PTAs in which cooperation takes the form of a number of more specific bilateral
committees or working groups, under a more general joint committee covering
the PTA as a whole. This is the approach used by the EU in the EU Korea FTA and
Japan in the Japan- Switzerland agreement.
Rules of origin
The broad modalities of PanEuroMed (PEM) rules of origin are similar to those
used by Japan in its preferential agreements. If anything Japan’s approach
appears to be a bit ‘simpler’ than the EU in that there is, for example in the Japan
– CH agreement, a greater use of change of tariff heading at the four digit level
than has been generally the case in the PEM approach. However, the general
rules for regional value content are very similar (c.f. CETA with Japan-CH). On
other broad indicators such as the use of duty drawback and the use of only
bilateral cumulation with other developed partners the EU and Japanese
approaches are very similar. But the devil is of course in the detail of the specific
rules, which will need to be discussed in the context of the sectoral chapters. The
expected outcome must be that the EU and Japan will retain the existing complex
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specific rules and not be able to move far towards any harmonisation of
preferential rules.
Duty drawback was provided for in the EU – Korea FTA and created considerable
controversy in the automobile sector. Any inclusion of duty drawback in EU –
Japan could, depending on supply chains within Asia, create similar tensions. As
the Japan – Switzerland agreement did not provide for duty draw back this seems
likely to serve as a precedent for the EU – Japan agreement so that there will be
no provision for duty drawback. Given the weight of US input into the TPP
negotiations however, it will be important to monitor these negotiations because
the NAFTA rules have included duty draw back for a transition period (of 5 years).
Japan generally only offers bilateral cumulation, even with ASEAN members, such
as Vietnam (Agreement in 2011), although there is provision for cumulation
across ASEAN in textiles. The EU is offering the prospect of more general regional
cumulation across ASEAN (in the EU – Singapore agreement) as part of its aim of
pursuing a region-to-region agreement. More generally the EU offers diagonal
cumulation far more than Japan and the USA. In the broad context of trade within
ASEAN offering broader regional cumulation than Japan could promote EU trade
with ASEAN. The expected outcome must therefore be no regional cumulation.
There is a broader question of the impact of an EU Japan FTA on prospects for an
approximation of preferential rules of origin. Given the growth of global supply
chains wider use of cumulation would facilitate trade and diminish the degree of
preference created by multiple PTAs. Major FTAs such as EU – Japan and TPP are
also seen as shaping existing international trade rules. While a general use of
cumulation between developed economies such as the EU – Japan negotiations,
this is unfortunate in terms of leadership of the international trading system. A
move towards wider cumulation would reduce tariff preferences and the trade
costs associated with multiple PTAs.
One area where the outcome might contribute to reduced trade costs however,
would be in some approximation of preferential rules by promoting a common
approach to preferential rules of origin applied by each vis-à-vis developing
economies. The EU is progressively introducing simplified rules starting with the
GSP scheme and then progressively in other PTAs with developing economies.
Technical barriers to trade
Technical barriers to trade is a chapter in which the EU has significant offensive
interests in the negotiations with Japan. Addressing TBTs and other regulatory
barriers to market access will be central to the success of the EU – Japan
agreement. In terms of goods the issues are similar to those in trade with Korea,
but the EU Korea agreement could be built upon.
The EU Korea agreement lacks the kind of strong horizontal provision, such as a
regulatory cooperation forum/body that has been included in CETA (see above),
but it does include a sectoral approach that is finding more general application in
PTAs. The EU – Korea model of sectoral committees and working groups also
provides for a flexible but also more immediate cooperation in addressing TBT.
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This enhances transparency, which is an essential condition for EU suppliers into
the Japanese market, especially small and medium sized companies (SMEs). In
the broader context strengthening the use of international standards would serve
the EU and the broader international interest. The sectoral approach has also
found application in the CETA and other PTAs, so that the expectation must be
that it will also be used in the EU – Japan negotiations.
Japan is expected to be less opposed to the principle of using internationally
agreed standards as the basis for reducing TBTs.
With regard for conformity assessment the EU – Korea agreement offers a range
of alternatives (from producer certification to full mutual recognition). While this
provides for flexibility to adopt the approach that best serves the specific
interests of a sector it could also simply codified existing practice that may not be
in the interests of the parties in reducing TBTs. Best endeavours wording on
equivalence is likely to be the approach in TPP given the prevailing US approach.
This differs from the more structured approach to conformity assessment in CETA
and may not be sufficient unless backed by stronger regulatory cooperation
measures along the lines proposed for TTIP.
Sanitary and phytosanitary measures
With increased growth in food and food products SPS measures have assumed a
growing importance and are now included in one form or another in all PTAs.
Food product also account for an important share of EU exports to Japan.
The EU has shown more ambition in recent PTAs than Japan in terms of SPS
measures. The EU approach has been to reaffirm the obligations and
commitments under the WTO SPS agreement, but then to add SPS-plus
procedural measures in order to promote the effective application of the
principles set out in the SPS agreement. This is important because the SPS
agreement contain ‘constructive’ ambiguity in that it does not resolve the
divergence between WTO members over the use of precaution (Art 5.2 SPS).
There remain divergences between the so called narrow science-based
interpretation of the SPS agreement and the EU’s view based more on the
precautionary principle.
The EU approach on application of the principles of the SPS agreement began
with earlier EU PTAs, such as with Chile, which contained an extensive annex on
how principles or equivalence or regionalisation could be applied. The approach
was continued in the EU – Korea agreement. The CETA agreement goes further
by listing regulations in Canada and the EU that are recognized as equivalent.
Furthermore the CETA establishes a Joint Management Committee on SPS that
will set priorities for further work.
In comparison the provisions on SPS in recent Japanese agreements have been
very limited. They have simply reaffirmed the SPS obligations and set up a subcommittee on SPS, without giving any particular guidance on how this should
function. The only addition to these provisions has been a reference to the need
for science-based risk assessment. Given the EU’s ambition on SPS and its
interest in the use of precaution in the SPS field as well as others, the current
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Japanese approach does not appear to match EU negotiating objectives. On the
basis of the existing approaches the expected outcome is that Japan will lean
towards an approach based on the existing, science-based WTO SPS agreement.
Commercial instruments
The scope for the use of commercial instruments in EU and Japanese PTAs are
broadly similar. With regard to bilateral safeguard measures the EU norm is to
provide for a period of 2 years for any safeguard action, with the possibility of an
extension for a further 2 years. Japan has included 3 or 4 years, so has slightly
more lenient disciplines.
Another slight different is that the EU norm is to allow for a 2 year grace period
before the PTA partner can take compensatory measures. In the case of Japanese
PTAs there is no reference to any period so the default of GATT Art XIX would
appear to apply and this has a grace period of 3 years. In other words the EU
would face the threat of compensatory measures sooner when applying a bilateral
safeguard.
More important probably than the wording of the EU – Japan provisions on
bilateral safeguards will the question of how they are implemented in the EU. In
the case of the EU Korea FTA the European Parliament made agreement on the
modalities of the application a condition for the granting of its consent to the FTA.
Both the EU and Japan and virtually all other FTAs reaffirm the rights of the
Parties under GATT 1994 Art IV to apply anti-dumping measures. The assumption
must be that this will also be the case in the EU – Japan negotiations. The EU has
however, included the lesser duty rule and provisions on the EU/public interest in
recent PTAs. In this the EU is applying a policy it has unsuccessfully promoted in
the WTO, any reform of GATT anti-dumping measures being blocked by the USA.
Japan has not included reference to the lesser duty rule or public interest in its
PTAs even though it has supported these in the WTO negotiations.
The expected outcome is therefore provisions in the commercial instruments
chapter that are more or less the same as those currently applied by both the EU
and Japan.
Public procurement
While the EU and Japan are both signatories to the WTO Government
Procurement Agreement (GPA) and therefore have broadly similar commitments
in terms of the rules governing public procurement, there are some differences
due to the nature of the EU and Japanese procurement regimes.
These
differences concern the effective transparency in procurement markets and
coverage.
The EU has a common procurement regime for all types of procurement across all
28 EU member states.
Information on the EU procedures and measures
implementing the GPA Agreement and on specific calls for tender is also provided
electronically. Furthermore information on the EU rules is provided in a number of
languages including English.
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In comparison the transparency of Japanese procurement markets is less
effective. This is because procurement at the Prefecture level and those cities
covered by the schedules is not always common with the procedures at the
central government level. There is also no central digitalised information on
procurement in English [check], as has been negotiated in the CETA agreement.
This is an impediment to competing on the Japanese market, especially for small
and medium sized companies.
Another issue concerning the modalities of entity coverage is the scope of
coverage of type II procurement. Although an increased number of Prefectures
are covered in the revised GPA, not all Prefectures are and there is no coverage
of municipal procurement. Another issue on coverage, which concerns the specific
sector of construction, is the high threshold for works contracts at the Prefecture
level. This remains well above the norm in most PTAs.
The Japanese approach to procurement in PTAs, as reflected for example, in the
Japan – Switzerland agreement is in this context very disappointing as there is
only a reaffirmation of existing GPA commitments and a vague agreement to
discuss further coverage. There are no GPA plus provisions on transparency, only
mention of a contact point in each country. Japan’s approach to date has
therefore been to avoid any GPA –plus obligations in PTAs. This falls someway
short of satisfying the EU’s offensive interest in procurement negotiations with
Japan.
Competition
The EU has been the main proponent of greater inclusion of competition in PTAs
and trade agreements per se. The EU has favoured the inclusion of commitments
to address cartels, abuse of market dominance and anti-competitive mergers. In
this effort it has benefitted from little support from other OECD countries that
have preferred soft law approaches to substance, such as in the Global
Competition Forum, and bilateral agreements on cooperation between
competition authorities. In terms of cooperation in specific cases there is already
a network of bilateral agreements between the major economies including
between the EU and Japan.
Japanese PTAs have been particularly weak when it comes to competition policy
and require, for example in the Japan – Switzerland agreement, only that the
parties have national competition authorities. This is an approach long applied by
the US in its FTAs.
This Japanese approach to competition in PTAs is unlikely to be sufficient to
satisfy EU objectives. One of the difficulties accessing the Japanese market has
been a lack of competition. However, the prospects of making much progress in
this chapter are not great given the general norm in PTAs as a whole which is not
to include competition. For example, the CETA made little progress in competition
and TTIP and TPP are unlikely to do so.
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Intellectual property rights
The EU has since the Global Europe statement of 2006 sought to strengthen the
protection of IP rights in PTAs. It has included some detailed TRIPs plus
provisions in its PTAs.
Before the conclusion of the Japan –Switzerland agreement, Japan included only
minimal elaborations of the WTO TRIPs agreement. In most cases there was
merely a reference to the TRIPs agreement. But Japan – Switzerland agreement
includes extensive coverage of IPR measures that is closer to the protection
included in EU agreements. This is true for the vast majority of aspects of the IPR
chapters and importantly includes protection for a list of geographic indications.
The EU and Japanese approaches to IPRs in agreements therefore seem to be
broadly in-line with one another. Although the inclusion of geographic indications
in the Japan-Switzerland agreement provides a precedent and a clear indication
that Japan will be ready to include the protection of GIs in the EU–Japan
agreement. However, the ambitions, structure and technique still differ, and
closer alignment to EU model is yet to be achieved. Also, domestic trademark
laws in Japan and TPP negotiations may complicate negotiations.
Also, some detailed differences between the existing approaches may have an
impact on specific sectors, such as in certain sectors affected by copyright
protection. Japan’s domestic rules for copyright terms, performance and
broadcasting rights are lesser from the laws of the EU and many other countries.
The greater protection for industrial designs in the Japan- Switzerland agreement
looks like an area in which the EU can extend the protection of IP.
Investment and services
In investment the EU should not encounter major difficulties in the
rules/regulatory aspect of investment negotiations with Japan.
Comparing
Japanese and EU approaches to investment chapters in recent PTAs, Japan has
adopted a more traditional conservative approach while the EU has moved, with
the negotiation of the CETA text, to modernise EU investment policy. While this
difference might have created challenges for the EU in negotiations the fact that
Japan is engaged in the Transpacific Partnership negotiations, which (as far as
informal texts suggest) seem likely to result in an outcome that is very close to
the ‘modernised’ EU approach.
The agreements being concluded by the EU and Japan, as well as those currently
being negotiated by the USA, such as the TPP will not be a radical departure from
the de facto norms that already shape international investment policies. The
response to changes has tended to be progressive rather than radical. There
appears to be a strengthening of liberalisation provisions, such as with the
addition of prohibitions on some further performance requirements, but some
redressing of the balance between investor protection and the right to regulate.
CETA and TPP circumscribe investor rights somewhat in that they include more
‘closed’ definitions and shift the balance of investor state dispute settlement
somewhat back to the ability of states to shape the interpretation of investment
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protection as well as making arbitration more transparent and accountable. In
terms of how the main players stand, it has been the US that has pressed ahead
with reform of investment agreements, followed only with a lag by the EU. But
the agreement of the CETA provisions on investment show the EU is now
‘modernising’. Japan’s agreement with Switzerland suggests a more conservative
approach on the part of Japan, in that it does not include many of the reforms
included in CETA for example. Measured by Japan- CH the Japanese approach to
international investment includes ISDS and fairly open definitions of investment
protection. But the Japan – Swiss agreement was negotiated some time ago and
therefore does not perhaps yet reflect some of the more recent developments. If
concluded the TPP will however, result in shifting Japan somewhat more in the
direction of reform or modernisation of international investment rules.
In services the structure of the EU and Japanese PTAs largely follows that of the
GATS. This was also the case in their approaches to scheduling with both using
positive listing. But in recent PTAs both the EU (CETA) and Japan (Japan –
Switzerland) have used negative listing for coverage. This would not therefore
appear to be a major issue in the EU – Japan negotiations.
In some aspects the CETA agreement is slightly more developed, such as in the
institutional arrangements for promoting mutual recognition where CETA has a
specific body to promote and encourage work on mutual recognition agreements
by the professional bodies.

2.4 Roadmap to complete the economic analysis
This section outlines the next steps necessary to complete the economic analysis.
The following analytical steps are necessary in order to complement the existing
analysis of the baseline and the expected outcome, and to conduct the
assessment of the impact of that outcome:
In regards to the negotiation context:


Analyse quantitatively and qualitatively the impact from TPP, as market
comparisons, cross-market consistent simulations and projections become
available. The analysis conducted so far will be further complemented by
additional reference to quantitative studies conducted on the topic.
Qualitative analysis will also be added, focusing on desk research of
academic literature, and any related policy documents that shed light on
the expected outcome.



Similarly, examine whether there are any triangular effects with Turkey.
This will entail the same analytical methodology as pointed out above for
the analysis of trade diversion and the impact from TPP.



Highlight any significant impact on individual EU Member States where
significant, reliable and relevant data is available.

Investment:


Analyse in particular the effects on sectors dominated by investment56
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driven trade by either party, and production which is localised rather than
exported cross-border; especially looking at the impact on the automotive
industry


Examine publicly known cases of ISDS disputes involving EU or Japanese
governments and investors.

Other horizontal parameters:


Make a collected assessment of SMEs from all the chapters



Address, in more detail, the impact of expected outcomes in the horizontal
chapters,
such as intellectual property (GIs and copyright), public
procurement and regulatory cooperation, on the sector case studies.



For the overall assessment of the final impact, areas where small
differences in the horizontal rules have a significant impact on specific
sectors or sub-sectors have to be identified. In order to do so, a further
analysis will lay a focus on how general regulatory chapters 'fit' with EU
negotiating aims in specific sectors. This will include a cross-referencing
to the sectoral analyses and the findings of the stakeholder feedback.



Take into account impacts on consumers and on vulnerable groups. This
will entail consumer impact based on 2012 impact assessment and its
supporting evidence with adjustments if necessary, research of relevant
quantitative data and qualitative studies in academic literature, and
identifying impact from previous FTAs. In addition, stakeholder feedback
will be an important source for this part of the analysis.



Include an analysis of revenue forgone and of the significance of the
informal economy. Research will be based on shifts in trade volumes
estimated by 2012 impact assessment and its supporting evidence with
adjustments if necessary for tariffs and output on other forms of fiscal
revenue.



Further expand the existing analysis in the areas outlined above and
incorporate additional feedback from stakeholders in particular areas of
the analysis.
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SOCIAL ANALYSIS

3.1 Introduction
The basic structure of analysis will follow these three steps: an analysis of the
baseline context in which the FTA is being negotiated; the outcome that might be
expected from the FTA; and the impact of that outcome. Within this framework,
the research will include both an aggregated quantitative analysis of employment
and other social indicators (primarily building on the 2012 Impact Assessment)
and a qualitative analysis of decent work, core labour standards, public health
and human rights.
In addition, the social analysis chapter includes two specific case studies: one on
ways in which the FTA might address the gender gap in both Japan and the EU
and one on the impediments to the supply of services via the presence of natural
persons. The analysis of both of these cases will follow the same analytical steps
as mentioned above: an analysis of the baseline context in which the FTA is being
negotiated; the outcome that might be expected from the FTA; and the impact of
that outcome.
A general guiding principle of the chapter is that an FTA between the EU and
Japan should be ambitious and effective in fostering the social dimension of
sustainable development.24 It is worth recalling therefore that the forces of
globalisation have had a broadly positive impact, overall, on OECD labour
markets. At the same time, these forces have contributed to major job creation
and job destruction, not least in the EU. The overriding trend has been towards
increased emphasis on the service economy at the expense of manufacturing
activity.
It is important to acknowledge, however, that most of the structural change
comes from technological developments rather than from trade (OECD 2009,
Bloom et al 2011).25 These issues may be considered in more detail in the final
report of this analysis.

3.2 Baseline
3.2.1 Sectoral aspects and the political economy of trade
In the decade leading up the recession of 2008-2009 – a period marked by
globalisation and which saw a sharp rise in trade relative to GDP (OECD 2009) –
employment increased in all OECD countries apart from Japan, 26 and the average
unemployment rate fell from 7.2% in 1995 to 5.6% in 2007 (OECD 2009).

24

The need for such ambition has been stressed by the European Economic and Social
Committee (EESC, 2014) and by various parties in the course of stakeholder consultation
25
Establishing exact numbers is difficult. In a widely-cited study, Paul Krugman estimates
that some 10% of wage inequality in the United States is attributable to trade (Paul R.
Krugman, “Trade and Wages Reconsidered”, Brookings Papers on Economic Activity,
Spring 2008).
26
In Japan, unemployment rose from 3.1% in 1995 to 4.0% in 2007 (OECD Factbook
2010).
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However, because trade causes domestic prices to converge on those applying in
the international market, the resulting change in relative prices within the
domestic economy affects the returns to different factors of production – whether
wages in different sectors, wages at different skill levels, or returns to capital. In
practical terms, international trade increases the focus on, and the returns to, the
most abundant factor of production, which – in the labour market - tends to be
low-skilled labour in developing countries and skilled labour in the advanced
economies.
At prima facie, the baseline of the social aspects in the EU-Japan trade should
primarily concern high-skilled labour. However, trade liberalisation between
advanced economies will also lead to gains in certain areas of high-skill
manufacturing (or indeed aspects of capital-intensive agriculture).
It is clear that the EU, over the past twenty years, has witnessed a major decline
in the share of manufacturing in both GDP and employment, but that the
employment decline has been more than compensated for by the rising
importance of the service sector (OECD). In prior FTAs, major gains were
identified in the service sector: In the EU-Korea FTA where it is estimated
(Copenhagen 2007) that some 70% of EU gains will be attributable to the
liberalisation of trade in services,27 which in the case of this FTA is considerably
less in relative terms due to the disproportionately high increases in agriculture
that accounts for up to 60% of the FTA impact in export value (experiment G).
This leaves services (similarly to other principal sectors) with less than 5% of the
total increase.
The principal cause of rising income inequality that most countries have
experienced in the past two decades has been due less to trade (especially of the
type between the EU and Japan) than to technological progress which has
increased the wages of skilled relative to unskilled workers (Cling 2006, Billmeier
and Nannicini 2007). Some technological innovation will of course be undertaken
in response to the intensified competition arising from trade. But this is
nevertheless likely to represent a relatively small proportion of overall
technological change. For example, has thus been estimated (Bloom et al 2011)
that between 2000 and 2007, 15% of technology upgrading in Europe can be
explained as a response to competition from China. This experience with China is
not directly replicable with an FTA with a relatively stable trading partner as
Japan.
Exports to Japan generated approximately 2% of export-induced employment in
the EU27 (2011),28 which is far less than China (10%). Employment created in
27

Experience under the EU-Korea FTA, which entered into force on 1 July 2011, is too
short to make firm ex-post observations. Nevertheless, between 2011 and 2013, EU
service exports to Korea grew by 17.8%, compared with an overall increase of EU global
service exports of 12.3% (source: DG Trade). It is still too early to say whether this
growth was concentrated in the areas where significant FTA gains were expected. And care
is needed in extrapolating the impact of EU-Korea with the possible impact of EU-Japan.
28
Arto I., Rueda-Cantuche, J.M., Amores, A. F., Dietzenbacher, E., Sousa, N., Montinari
and Markandya, A. (2015). EU Exports to the World: Effects on Employment and Income.
Luxembourg: Publications Office of the European Union
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the EU from exports to Japan is on par with the level of other smaller Asia-Pacific
economies, e.g. Australia or Korea – and as Japan’s GDP is 3-4 times larger,
there is potential in export-driven employment in the EU. Conversely, trade with
Europe creates employment in Japan, interestingly with strong “triangular effects”
(e.g. jobs created in Japan thanks to EU exports to China),29 most likely due to
the high trade in intermediate goods.

3.2.2 Trade, Core Labour Standards and the Decent Work Agenda
The baseline in compliance of the EU and Japan with ILO Core Labour
Standards and the Decent Work Agenda
This section provides a brief overview of current compliance by the EU and Japan
with ILO standards, as background to the examination of social provisions in EU
and Japanese FTAs and as a pointer to areas where there may be scope – and
need – for action in the EU-Japan FTA. Additional background information on this
analysis can be found in annexes 2 and 3.
The European Union
All EU Member States have ratified all eight ILO Fundamental Conventions which,
together, correspond to core labour standards; they cover: Forced Labour
(Convention 29); Freedom of Association (Convention 87); Right to Organise and
Collective Bargaining (Convention 98); Equal Remuneration (Convention 100);
Abolition of Forced Labour (Convention 105); Non-discrimination (Convention
111); Minimum Age (Convention 138); and Worst Forms of Child Labour
(Convention 182).
In terms of compliance, the latest report of the ILO Committee of Experts,
hereafter the ILO Report, calls upon the governments of a number of EU Member
States to take action against discrimination (Conventions 100 and 111). There is
no overriding theme, with recommended action ranging over the treatment of
ethnic minorities, gender discrimination and religious freedom. The ILO Report
also calls for action to promote freedom of association and the right to organise
(Conventions 87 and 98). Here, the diversity of countries mentioned is
noteworthy, embracing Bulgaria, Germany, Greece, Lithuania, Malta and the
Netherlands, For more detail see Annex 3: “EU and Japanese Compliance with
ILO Core Labour Standards and the Decent Work Agenda”.
Japan
Of the eight ILO Fundamental Conventions that make up core labour standards,
Japan has ratified all but two. Japan has not ratified the conventions dealing with
non-discrimination (Convention 111) and the abolition of forced labour
(Convention 105).
The ILO Report of the Committee of Experts (ILO 2015) calls for action by Japan
in relation to discrimination (Convention 100):

29

ibid.
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In what is fairly strong language for the ILO Report, the Expert Committee “ once
again urges the Government to take immediate and concrete measures to ensure
that there is a legislative framework clearly establishing the right to equal
remuneration for men and women for work of equal value and appropriate
enforcement procedures and remedies” (page 263).
Elaborating on the gender issue, the Committee also asks the Government: to
provide information on any revision of the current labour legislation which could
have an impact on equal remuneration for men and women; to step up its efforts
to encourage enterprises to take positive measures aimed at narrowing the
gender pay gap; to continue taking measures to ensure that part-time workers
and full-time workers are treated equally with respect to the principle of
Convention 100;30 and to ensure that the new provisions of the Labour Contract
Law concerning the conversion of fixed-term contracts into contracts of indefinite
period of time do not have adverse effects on the situation of fixed-term workers,
including women workers, with respect to remuneration (for more detail see
Annex 2)..
The status of women in the Japanese workforce emerges as an issue warranting
close consideration. For a fuller discussion see case study 2: closing the Gender
Gap.
The Treatment of Core Labour Standards and the Decent Work Agenda in
the Free Trade Agreements of the EU and Japan
As a result of doubts about the appropriateness of using trade measures to seek
to enforce labour standards (see Annex 1) an uneasy consensus seems to have
been reached that, apart from sanctions against trade in products of prison
labour, the WTO should not be engaged in enforcing core labour standards but
rather that there should be ongoing consultation and cooperation between the
WTO and the ILO in the exercise of the ILO’s mandate in this area.
This, however, has not prevented labour standards from being dealt with in the
free trade agreements (FTAs) negotiated by WTO Members, nor from being seen
as adding value to those agreements (Siroën 2008). As of June 2013, 58 of the
FTAs notified to the WTO contained labour provisions, up from 21 in 2005.
According to the ILO, some 40% of these agreements – mainly those of the US
and Canada – had a “conditional” dimension, involving sanctions or benefits. (ILO
2013). Indeed, as a result of an agreement reached in May 2007 between the US
administration and the Congress, US agreements are required to contain
provisions dealing with labour standards (and the environment), which if
breached in a way that demonstrably affects trade or investment will trigger
dispute settlement and possibly sanctions. The free trade agreements of the EU
and Japan also contain reference to labour standards but with provisions –
described by the ILO as “promotional” - that differ significantly from those found

30

Some 35% of Japanese women are in part-time work, compared with only 10% of
Japanese men (see case study).
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in US agreements.31
The Treatment of Core Labour Standards and the Decent Work Agenda in the
FTAs of the EU
The first EU preferential agreement to have labour rights provisions was EUCARIFORUM. The Parties simply reaffirm their commitments to internationally
recognised core labour standards and their obligations as members of the ILO.
EU FTAs’ coverage of labour standards has evolved since EU-CARIFORUM, as
reflected in the relatively recent agreement reached with Korea. Though Korea’s
ILO commitments are less than those of Japan,32 there are features of the EUKorea agreement that might be regarded as serving as a loose template for EUJapan.
Under EU-Korea, the Parties: reaffirm their commitment to full and productive
employment and decent work for all (Preamble); commit to “respecting,
promoting and realising” the objectives of the ILO Declaration on Fundamental
Principles and Rights at Work (Article 13.4); agree that a Party shall not fail to
effectively enforce its labour laws and shall not weaken labour protections to
encourage trade or investment (Article 13.7); and agree to cooperate on labour
issues via the Committee on Trade and Sustainable Development (CTSD) and a
Panel of Experts (Article 13.7). Complementing these provisions on core labour
standards, EU-Korea, in the Services chapter, stipulates that in the case of
temporary entry of service providers, all requirements regarding work and social
security measures shall continue to apply, including regulations concerning
minimum wages and collective wage agreements (Annex 7-A-3 Reservations).
This provision might be seen as having both a “protective” dimension, in ensuring
that social conditions are not undermined, and an “expansive” dimension, in
ensuring the application of these conditions to temporary-entry service suppliers.
EU-Korea provides for a peer review based system to address issues of noncompliance, stopping short of a “social clause” that would include the use of trade
sanctions for non-compliance.
Three more-extensive features of EU-Korea, however, warrant special mention:


First, the agreement goes beyond the practice in most FTAs of simply
invoking of the 1998 Declaration and makes reference to the ILO
conventions. The Parties commit to ratifying the fundamental conventions
and the other ‘up-to-date’ conventions and to implement effectively those
already ratified (Article 13.4). Moreover, the Parties commit explicitly to
respect, promote and realise in their laws and practices (emphasis added)
the principles concerning fundamental rights, including, the elimination of

31

The US-Cambodia Textile Agreement has been found to have generated better labour
conditions in Cambodia (Polaski 2004), but care is needed in drawing lessons from this
North-South agreement containing the threat of sanctions.
32
Korea is not a signatory to some of the core ILO conventions related to freedom of
association and forced labour, but it is a signatory to some of the newer ILO conventions
for worker safety and has made commitments to the decent work agenda.
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discrimination in respect of employment and occupation (Article 13.4). As
pointed out in a recent ILO study, going beyond the 1998 Declaration is
important because by referring to the conventions Parties can rely on the
guidance of the ILO supervisory bodies; the Declaration, as such, is not
subject to supervision. According to the ILO, reference to the Declaration
alone runs the risk that a dispute panel would consider the Declaration in
isolation, leading to a fragmented interpretation of ILO commitments (ILO
2013).33
Second, unlike many FTAs, EU-Korea provides for the involvement of the
ILO in the dispute resolution procedure (Articles 13.4 and 13.5). The
usefulness of engaging ILO supervisory bodies is highlighted in a recent
study of a number of US sanctions-based FTAs (Gravel and Delpech
2013). For their part, MNEs welcome the engagement of the ILO, whose
strength they see as being its pragmatic reliance on principles of voluntary
cooperation and tripartite dialogue rather than an inflexible legalistic
approach (IOE 2006).
And third, to a greater extent than many FTAs, EU-Korea provides for
enhanced engagement of Civil Society representatives, including employer
and trade union bodies, in the monitoring and implementation of labour
provisions via the Domestic Advisory Group (DAG) and the Civil Society
Forum (CSF) (Article 13.13). Three meetings, under the auspices of the
Committee on Trade and Sustainable Development, have taken place (in
2012, 2013 and 2014), providing an opportunity to exchange views on the
respective labour policies of the EU and Korea and on progress in the
ratification of ILO conventions (http://ec.europa.eu/trade/policy/policymaking/sustainable-development/). According to ILO 2013, so far no
state-to-state consultations on specific disputes under the labour
provisions have been made public.

However, other provisions in EU-Korea serve to qualify the commitments on
labour standards. The FTA asserts that it is not the intention to harmonise
standards, that each Party has the right to establish its own levels of labour
protection and that the comparative advantage of the Parties should in no way be
called into question (Articles 13.1, 13.2 and 13.3). The agreement also states
that labour standards should not be used for protectionist purposes (Article 13.2).
Another relatively recent EU FTA, with Colombia and Peru, corresponds closely
with EU-Korea and with other EU FTAs. It commits the Parties to the promotion
and effective implementation of internationally recognised core labour standards
contained in the ILO Declaration (1998), specifically: freedom of association; the
right to collective bargaining; elimination of all forms of forced and compulsory
labour; effective abolition of child labour; and the elimination of discrimination in
respect of employment.
The (provisional) text of the EU-Canada FTA (of 26 September 2014) follows the
broad pattern of earlier EU agreements. There is, essentially hortatory, support
for the 1998 ILO Declaration on Fundamental Principles and Rights at Work and
33

This risk is dealt with in more detail in Agustí-Panareda et al 2014.
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the 2008 ILO Declaration on Social Justice and Fair Globalisation, and provision
for the establishment of a body on Trade and Sustainable Development and of a
Panel of Experts to resolve labour issues arising from the FTA. However, EUCanada broadly shares the three particular features of EU-Korea highlighted
above, referring specifically to the ILO conventions, providing for ILO involvement
in dispute resolution and facilitating heightened civil society engagement via a
Civil Society Forum. EU-Canada also contains the provision found in EU-Korea
that in the case of temporary entry of service providers, all requirements
regarding work and social security measures shall continue to apply, including
regulations concerning minimum wages and collective wage agreements (Article 1
of chapter on Temporary Entry). Moreover, in a number of respects it might be
said that ambition in EU-Canada goes somewhat beyond that in EU-Korea:






The Parties shall “aim to enhance coordination and integration (emphasis
added) of their respective labour (and environmental) policies and
measures” (Article 1 of chapter on Trade and Sustainable Development).
It is acknowledged that absence of “full scientific certainty” about potential
workplace health risks shall not be used as a reason for postponing
protective measures (Article 3 of chapter on Trade and Labour).
No allusion is made in the agreement to the risk of protectionist capture.

All of this said, as in EU-Korea there is no question of sanctions being applied in
respect of perceived non-compliance with labour provisions of the agreement.
And, again like EU-Korea, the agreement recognises the right of each Party to set
its labour priorities, establish levels of labour protection and to adapt and modify
relevant laws and policies (Article 2 of chapter on Trade and Labour).
There are, however, differences of emphasis between EU-Korea and EU-Canada.
How they play out will depend essentially on how the two agreements are
implemented and followed through.
Compared with US FTAs, it might be said that EU agreements are both stronger
and weaker. They are stronger in that they make commitments to core labour
standards per se, without requiring that any breach of commitments be linked to
demonstrable effects on trade or investment. They are weaker in that they do not
provide for the use of sanctions in the event of a perceived breach of
commitments. Moreover, while EU agreements, in pursuit of more effective
compliance with ILO conventions, provide for extensive dialogue and consultation
– as with the CTSD, CSF and DAG under EU-Korea – the test is to convert this
into concrete policy action.34
Treatment of Core Labour Standards in the FTAs of Japan
A feature of Japan’s FTAs is that they lack a clear overall blue print (Heydon and
Woolcock, 2009, p. 195). This applies to the treatment of social issues, where no
clear pattern emerges other than a tendency to brevity and a high degree of
34

For example, at the third meeting of the CTSD under EU-Korea, it was reported that
Korea would continue to have dialogue with the ILO and make other additional efforts to
ratify more conventions (Joint Statement of 3rd Meeting of the Committee on Trade and
Sustainable Development, Brussels, 8 December 2014 2014)
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generality. This applies over a spectrum of FTA partners ranging from an
emerging dynamic economy in Asia (Vietnam), a recently acceding member of
the OECD from South America (Chile) and an advanced, high-income economy
from Europe (Switzerland).
The Japan-Vietnam FTA makes a broad preambular reference to the goal of
improving human resources and, in Article 1, reaffirms rights and obligations
under agreements to which both countries are party. Japan-Chile, in its preamble,
simply refers briefly to the pursuit of sustainable development. And the JapanSwitzerland FTA has a preambular reference under which the parties reaffirm
their commitment to the rule of law, human rights and fundamental freedoms in
accordance with their obligations under international law. The preamble refers to
a common interest to develop human resources. And, in a provision not found in
Japan-Vietnam or Japan-Chile, the FTA with Switzerland affirms the parties’
recognition that it is inappropriate to encourage investment activities by lowering
labour standards.
While the agreement with Switzerland has slightly more extensive provisions on
labour standards than those found in the agreements with Vietnam and Chile, a
more recent agreement with an advanced, high-income country, Australia,
reverts to a very brief and general reference to labour standards. Australia-Japan,
signed on 8 July 2014 [and not yet entered into force] simply contains a
reference in the preamble to the parties’ determination to build on their rights
and obligations under the WTO Agreement and other agreements to which both
countries are party.

3.2.3 Public Health and Consumer Interests
Issues of public health are considered here to be an integral part of the “social”
dimension of an EU-Japan FTA. These issues have featured in the stakeholder
consultations on the proposed agreement and have emerged as a major area of
concern about the impact of other pending preferential trade agreements.
Regulatory Sovereignty in Public Health
Concern that FTA liberalisation commitments will lead to a lowering of standards
in the provision of public services has been particularly apparent in the debate
associated with the Transatlantic Trade and Investment Partnership (TTIP)
negotiations between the United States and the EU, but less so in the context of
EU-Japan. Nevertheless, the concerns expressed and the assurances given in the
TTIP context provide a useful pointer to this issue in the framework of the EUJapan agreement
There are many ways in which such concerns can be addressed but prudence is
indeed required. FTAs generally follow the principle embodied in the GATS that
services covered by commitments exclude those “supplied in the exercise of
governmental authority”. This exception is further defined in GATS Article I.3 (c),
which says that: “a service supplied in the exercise of governmental authority”
means “any service, which is supplied neither on a commercial basis, nor in
competition with one or more service suppliers”. There is, however, considerable
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uncertainty about the exact scope and meaning of these terms. Should measures
extended to public institutions be deemed to fall under the agreement in
question, this could trigger equal treatment of like foreign services and service
suppliers (under the market access and national treatment obligations). The
government would then be required, in the absence of appropriate limitations, to
extend financial and other benefits to the services and/or suppliers concerned.
The key here, however, is the application of the “appropriate limitations” and
there are indeed many ways in which FTA signatories can and do effectively limit
their liberalisation commitments and associated obligations.
In addition, specific limitations can be placed on market access. For mode 1
(cross-border trade) this might involve provision for compliance with domestic
regulations. Mode 3 (commercial presence) commitments often include provisions
requiring joint venture or twinning arrangements with foreign equity limits,
economic needs tests, compliance with domestic regulations, limits on geographic
location, on the number of foreigners in senior posts, or the number of licenses in
a particular field. Mode 4 (temporary movement of service suppliers) is mostly
“Unbound” with provisions limiting movement to intra-corporate transferees.
Finally, specific limitations can be placed on national treatment. Under the GATS,
it is common to reserve the right, for all four modes, to limit granting of state
funding or subsidies to state-owned institutions and to bestow tax preferences to
such institutions. Moreover, even FTAs using a negative listing of services
commitments – assuming EU-Japan will do so – have reservations providing the
right to adopt or maintain any measure with respect to the provision of public
health services.
Possible Public Health Implications of Provisions on ISDS
A particular aspect of the right to regulate has arisen in the case of public health
services and the protection of investment. Concerns have been raised, including
by the ETUC at the EU-Japan FTA Stakeholder Roundtable on 23 April 2015,
about the potential for investor protection and investor-state dispute settlement
mechanisms to be used by corporations to attack public services. Such
mechanisms are contentious as they give foreign corporations the right to sue the
countries in which they are investing if they believe a government decision has
unfairly impacted on their investment. The importance of these issues will be
discussed in further detail under the economic section (part 2 of the overall
analysis).

3.2.4 Human Rights
Human Rights in the FTAs of the EU and Japan
Direct references to human rights in FTAs are usually quite brief and rather
general. The FTAs of the EU and Japan are no exception.
The EU-Korea FTA, in its preamble, reaffirms the commitment of the Parties to
the Charter of the United Nations of 26 June 1945 and the Universal Declaration
of Human Rights of 10 December 1948.
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Similarly, the preamble to CETA recognizes the importance of security,
democracy, human rights and the rule of law for the development of international
trade and economic cooperation – and interestingly, not the other way round. The
FTA also reaffirms the strong commitment of the Parties to fundamental rights as
laid down in the Universal Declaration of Human Rights.
Among recent Japanese agreements, Japan-Switzerland simply reaffirms, in the
preamble, the Parties’ commitment to human rights and fundamental freedoms in
accordance with their obligations under international law, including those set out
in the UN Charter, and with the principles of the Universal Declaration of Human
Rights.
Beyond these broad exhortations, however, there are two issues dealt with in the
FTAs that fall within the broad ambit of human rights though without explicitly
invoking that term: data privacy (that links to the right to privacy) and the
related questions of cultural diversity and freedom of expression.

3.3 Analysis of the expected outcome
3.3.1 Possible Provisions on CLS in the EU-Japan Free Trade
Agreement
Given the lack of a blue print in the FTAs of Japan, and a tendency for Japan in
many areas to accommodate the structural approach of its negotiating partner, it
might be assumed that provisions on CLS in EU-Japan will follow closely those
found in the EU’s recent agreement with Korea. On this assumption, Parties
would:






reaffirm their commitment to full and productive employment and decent
work for all (Preamble);
commit to “respecting, promoting and realising” the objectives of the ILO
Declaration on Fundamental Principles and Rights at Work (Article);
agree that a Party shall not fail to effectively enforce its labour laws and
shall not weaken labour protections to encourage trade or investment
(Article);
and agree to cooperate on labour issues via a Committee on Sustainable
Development and a Panel of Experts (Article). A peer review based
system would address issues of non-compliance, stopping short of a
“social clause” that would include the use of trade sanctions for noncompliance.

Beyond this however, it might also be expected that EU-Japan will adopt the
three particular, and more extensive, features identified in EU-Korea and EUCanada of referring specifically to the ILO conventions, providing for ILO
involvement in dispute resolution and facilitating heightened civil society
engagement via a Domestic Advisory Group (DAG) and a Civil Society Forum. It
is worth noting, however, that at the EU-Japan Stakeholder Roundtable in
Brussels on 23 April 2015, reservations were expressed by the ETUC and ESF
members of the EU-Korea DAG about the Group’s representativeness (with a high
academic presence), constrained capacity for research and limited scope for
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action, other than to refer matters to the Panel of Experts. At the same
Roundtable, however, a representative of the EESC noted that progress was
being made in the DAG, with good links to ILO technical assistance.
Other provisions in the agreement might, nevertheless, serve to qualify the
commitments on labour standards, asserting – as in EU-Korea - that:


it is not the intention to harmonise standards, that each Party has the
right to establish its own levels of labour protection and that the
comparative advantage of the Parties should in no way be called into
question. The agreement would also state that labour standards should
not be used for protectionist purposes.

A question arising here is whether EU-Japan would go somewhat beyond EUKorea in its degree of ambition by adopting features of the, yet to be ratified, EUCanada agreement, as described above.
A pointer to possible provisions in EU-Japan on core labour standards and the
Decent Work Agenda may be found in the scoping work done on the prospective
agreement which recommends that the FTA chapter on Trade and Sustainable
Development should:







Build on the two sides’ resolve to effectively implement internationally
recognised labour standards and where relevant pursue their ratification in
accordance with domestic rules.
Reaffirm, in particular, the promotion of decent work.
Address the effective enforcement of domestic labour laws and standards,
which should neither be used for the purpose of de facto restriction of
trade and investment nor be relaxed to encourage trade and investment.
Reaffirm the need to enhance cooperation at the bilateral or multilateral
level in the field of employment, decent work and social affairs.

It can be expected that EU-Japan will not adopt the practice of sanctions-based
disciplines as found in US agreements – a practice which stakeholders (notably
the services industry) at the Roundtable on 23 April, said it would not favour.
Provisions in the FTA dealing with ILO conventions.
In light of the comments above about compliance, it is suggested that EU
negotiators should seek to use the opportunity of the FTA negotiations to obtain
greater compliance, implementation and monitoring of the ILO conventions.






A clear priority is to seek Japan’s ratification of the two core conventions
to which it is not a party: Convention 111 on non-discrimination and
Convention 105 on forced labour.
Action by Japan is also needed in respect of recommendations on job
creation in SMEs in the framework of Convention 189 on decent work for
domestic workers.
And, as reflected in the recommendations of the ILO and the ITUC, there
is scope for action by Japan in respect of freedom of association and the
right to organise.
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However, the most compelling area where the FTA may be able to effect useful
change, bringing both social and broad economic benefit, is in addressing the
gender gap in employment and wages in both the EU and, particularly, in Japan.
Addressing gender inequality in the workforce emerges as a key priority. Given
the relatively greater degree of gender discrimination in Japan, such efforts could
be seen as helping to “level the playing field” in the conduct of trade relations
between the EU and Japan, while also serving to promote greater labour market
efficiency in Japan – and to perhaps a lesser extent in the EU.
Attention might focus on one or more of the various ILO instruments bearing on
the question of gender imbalance in the work force:








Discrimination (Employment and Occupation) Convention (No. 111) and
Recommendation (No. 111), 1958.
Equal Remuneration Convention (No. 100) and Recommendation (No. 90),
1951.
Maternity Protection Convention (No. 183) and Recommendation (No.
191), 2000.
Workers with Family Responsibilities Convention (No. 156) and
Recommendation (No. 165), 1981.
Part Time Work Convention (No. 175) and Recommendation (No. 182),
1994.
Domestic Workers Convention (No. 189) and Recommendation (No. 201),
2011.
Social Protection Floors Recommendation (No. 202), 2012.

In order to help in the implementation of this recommendation, and to foster
greater compliance with ILO obligations more generally, it is also recommended
that EU-Japan adopt the three distinctive features of EU-Korea and EU-Canada
referred to above. Parties should thus:





go beyond the practice in most FTAs of simply invoking of the 1998
Declaration and make reference to the ILO conventions. The Parties should
commit to ratifying the fundamental conventions and the other ‘up-todate’ conventions and to implement effectively those already ratified. The
Parties should also commit explicitly to respect, promote and realise in
their laws and practices the principles concerning fundamental rights,
including, the elimination of discrimination in respect of employment and
occupation.
provide for the involvement of the ILO in the dispute resolution procedure.
provide for enhanced engagement of Civil Society representatives,
including employer and trade union bodies, in the monitoring and
implementation of labour provisions via a Domestic Advisory Group and a
Civil Society Forum. Consideration needs to be given, however, to
stakeholder concern, referred to above, about the capacities of the EUKorea DAG.
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3.3.2 Health and Safety and Reduced NTMs
The List of Non-Tariff Measures in Japan and associated EU business requests,
compiled in the framework of the FTA negotiations, includes examples under the
broad umbrella of health and safety - where EU consumers would stand to gain
from greater discipline on NTMs via increased regulatory cooperation between the
EU and Japan, for example on medical devices, cosmetics, pharmaceuticals
including generics and quasi drugs.
Underpinning these observations is the recognition in the course of scoping work
for the EU-Japan FTA of the importance of continuing cooperation on consumer
protection and the shared view that the negotiation should cover possibilities for
stronger administrative cooperation on consumer policy.
The pursuit of consumer interests also has a defensive dimension, however. This
is most apparent in two particularly sensitive areas associated with the regulatory
sovereignty of government: concerns about the liberalisation of health services
and the possible public health implications of provisions on investor-state dispute
settlement.

3.3.2.1 Regulatory Sovereignty in Public Health
All of the safeguards and limitations mentioned earlier would seem to be available
in EU-Japan. This is underlined by a number of general assurances that have
been prompted by the public debate on TTIP:


By the European Commission that nothing will limit the ability of EU
members to provide state support to public services, 35 to designate public
monopolies or to place limitations on market access and national
treatment in respect of publicly-funded health care and water services (EC
website).



By EU trade negotiator Ignacio Garcia Bercero in a letter of 8 July 2014 to
UK parliamentarian John Healey, that “all EU free trade agreements
contain specific safeguards (GATS Article I:3) which exempt all services
supplied in the exercise of governmental authority”. More importantly –
given the difficulties of pinning down this concept - Garcia Bercero also
stressed that the EU was able to exclude public health services under the
positive listing of EU-Korea and that such protection remains “irrespective
of whether commitments are scheduled in positive or negative listing”
(emphasis added).



By EU Trade Commissioner Cecilia Malmström, in writing to UK Minister for
Trade and Investment, Lord Ian Livingston, on 26 January 2015, that
Member States do not have to open public health services to competition
from private providers and that Member States are free to bring back
outsourced services into the public sector whenever they choose.

35

This would bear, for example, on EU state aid rules for the assessment of public
compensation for services of general economic interest (SGEI), as agreed in April 2012, in
support of the delivery of high-quality public services (EC website).
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3.3.2.2 Possible Public Health Implications of Provisions on ISDS
Responding to public expressions of concern, the European Commission has
encouraged Civil Society to work with the European Commission on the issue of
ISDS, with an assurance that legitimate government public policy decisions would
not be overridden. On this latter point, the European Commission has also
acknowledged, in his letter of 8 July 2014 to UK parliamentarian the Rt. Hon John
Healey MP that while under ISDS investors can seek compensation for perceived
breaches of commitments under the relevant treaty they cannot overturn national
regulation. Nevertheless, recognizing the extent of Civil Society’s concerns with
this issue, the European Commission has announced that it would consult the
public on the proposed investment protection and ISDS mechanisms.
Although the specific and technical details of ISDS in EU-Japan relations will be
also dealt with under the Economic pillar, there is little evidence that Japanese
business make use of the ISDS mechanism in any notable extent – even in less
so in health or any public service sectors.

3.4 Impact analysis
The CGE modelling within the Impact Assessment was based on two FTAscenarios, a conservative approach involving a 20% reduction in NTM costs and
an ambitious approach with a 50% cut in NTM costs, Both scenarios assumed
complete tariff elimination. A further distinction within each of the two scenarios
was between a symmetric outcome, where the EU and Japan would reduce NTM
costs to the same extent (experiment G) and an asymmetric outcome
(experiment F), where only one third of Japan’s NTM cost reductions in goods
would occur on the EU side (reflecting an assumption that the EU would have to
balance its NTM cuts against the very substantial tariff cuts it would need to make
in order to meet Japan’s declared priorities).
At this stage of the research process, the further analysis of the impact of the
expected outcome will rely on additional research steps outlined in the roadmap
to completion. However, already at this stage, it is clear that the key social
variables are likely not negatively affected on an aggregate level.
According to the modelling:






An ambitious scenario could be expected to result in an overall increase in
wages in the EU of 0.3% with asymmetric cost cuts and 1.8% with
symmetrical cost cuts. The corresponding figures for Japan are 0.4% and
0.8%.
EU real wages for less skilled and skilled labour increase by 0.68% and
0.7%, while Japan increase by 0.45% and 0.5% (symmetrical experiment
G)
Under any scenario (experiment F and H) the income gap between the
skill groups are larger than 0.02% points, whereas in Japan the span is
0.05 to 0.06% points.
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The expected impact of the EU-Japan FTA on wages, though positive, is quite
modest. By way of comparison, hourly labour costs in EU 28 rose by 1.4% in the
fourth quarter of 2014 compared with the same quarter in the previous year.
There are nevertheless a number of implications that can be drawn from the
data.






The first observation that can be drawn is that, for the EU, under both the
symmetric and asymmetric scenarios, the EU-Japan FTA will have an
almost identical impact on wages for the more and for the less skilled. It
might thus be concluded that the bias (within developed countries) in
favour of more-skilled activities that might be expected in an FTA with a
developing country are absent in an FTA with another advanced
industrialised economy and in the presence of considerable intra-industry
trade.
The second observation that can draw is that EU gains in wages (for both
the more and the less skilled) are more than doubled under the symmetric
scenario, where the EU undertakes a higher level of own-liberalisation,
which it might be assumed will generate increased competition and
innovation.
And the third observation that can be drawn is that the gains in wages (for
both the more and the less skilled) are significantly higher in the longer
run; time will be needed for the benefits of the FTA to be fully realised. In
this respect, it is worth noting that the source of the positive impact on
wages comes predominantly from cuts in NTMs under the FTA rather than
from reductions in tariffs (Francois et al 2011).

The first observation also suggests that there would be little advantage in
conducting a Gini-coefficient analysis of the impact of the FTA on wages. Even if
the less skilled and skilled groups were fully translated into high and low income
earners (which may not always be the case), the impact on the income gap would
be negligible. As the wage increases are consistently symmetrical between the
groups, none of the three scenarios (experiment F, G and H) would not have any
impact on the gini coefficient for EU28 (30.5 in 2013). All three scenario fall
within the range of -0.001 to +0.002; similarly, Japan (gini = 37.5) change by
+0.005 to +0.006. In both cases, generating firmly negligible impact on the
income gap.
In the case of employment, the situation is more complex in terms of the relative
impact of the symmetric and asymmetric scenarios.






A substantial increase in employment (in percentage terms) in electrical
machinery, for both lower and higher skilled workers.
A small increase in jobs in agriculture, forestry and fisheries, processed
food and the insurance and construction service sectors.
A small reduction in jobs in chemicals, motor vehicles, other transport
equipment, metals and metal products, other manufactures and air
transport services.
For both the more and the less skilled, employment losses are greater
with symmetry in chemicals and metals and metal products but less with
symmetry in motor vehicles. This observation suggests that an
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assessment of the employment impact of the FTA needs to address the
specificities of each sector.
In the case of employment, however, the situation is more complex in terms of
the relative impact of the symmetric and asymmetric scenarios. For both the
more and less skilled, employment gains are greater with symmetry in electrical
machinery but less with symmetry in processed foods. For both the more and the
less skilled, employment losses are greater with symmetry in chemicals and
metals and metal products but less with symmetry in motor vehicles. This
observation suggests that an assessment of the employment impact of the FTA
needs to address the specificities of each sector.
A crucial condition for this research is the sectoral analysis and ongoing process
of stakeholder consultation for the identification of important areas that the
analysis of the expected impact should focus on.
A particular area is within motor vehicle sector. The Impact Assessment does
reflect that the potential negative effects in the motor vehicle sector are likely to
be mitigated by high Japanese FDI in the EU and corresponding job creation in
Europe. Other studies that take into account the fact that the majority of
passenger cars sold in the EU by Japanese brands are manufactured in the EU
show considerably less export and output increases for Japan (see the sectoral
pillar and the section for motor vehicles). As a comparison, exports by Japan into
Europe increase by 5% compared to 56% in the 2011 Impact Assessment.
Moreover, at the Stakeholder Roundtable in Brussels on 23 April 2015, some
representatives of the European automobile industry echoed concerns about
expected job losses in the motor vehicle sector – this view was questioned by
other stakeholders and representatives of manufacturers based in Europe,
suggesting that there would be employment gains through industrial cooperation.
In other sectors, European business stated that the principal impediments to
access to the Japanese market included problems with mutual recognition, the
dominant position of Japanese incumbents in the service sector, especially
financial services and telecommunications, and the frequent tendency of local
governments in Japan to impose their own interpretation of regulations. Japanese
business for its part highlighted insufficient regulatory cooperation between the
EU and Japan on recognition of professional qualifications.
Public consultation also identified a number of sectors where European
stakeholders expected that a reduction in non-tariff measures (NTMs) would yield
export gains and consequential increases in employment. The sectors included
chemicals, pharmaceuticals, information technology, consumer electronics,
telecommunications and textiles. By contrast, the EU automotive sector did not
expect to gain as tariff and NTM cuts would, it was believed, put it at a
competitive disadvantage relative to the Japanese sector. Japanese business
interests expected the automotive sector, information technology and the
electronics sector to reap particular benefits.
These areas mentioned by stakeholder will be taken into particular consideration
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during the following steps of the social analysis up to completion of the final
report.

3.5 Case Studies
3.5.1 Case Study 1: Helping Services Professionals: Mode 4
Services Trade and Mutual Recognition of Qualifications
3.5.1.1 Introduction
As noted earlier, the process of stakeholder consultation has identified a number
of concerns within the business communities in the EU and Japan that bear
directly on the question of the liberalisation of mode 4 services trade (the
movement of natural persons) and the mutual recognition of professional
qualifications. For European business, the principal impediments to access to the
Japanese market include problems with mutual recognition and the frequent
tendency of local governments in Japan to impose their own interpretation of
regulations. Japanese business for its part highlights insufficient regulatory
cooperation between the EU and Japan on recognition of professional
qualifications.36
This case study will first examine the treatment of these issues in recent FTAs of
the EU and Japan before considering the potential gains from further market
opening and regulatory cooperation.

3.5.1.2 The Baseline
Commitments made in Recent FTAs of the EU and Japan

Commitments on Mode 4
EU-Canada (CETA) undertakes (in Part 12 on temporary entry) to facilitate the
temporary movement of key company personnel and service-providers between
the EU and Canada. This is particularly important for firms with overseas
operations. Certain categories of professionals will also have easier access to
temporarily supply services such as consultancy in a variety of sectors, including
accounting, architecture and engineering, in the latter case simplifying the
fulfilment of after-sales maintenance and monitoring commitments.
Moreover, and as noted in the main text, both CETA and EU-Korea contain the
provision (both “protective” and “expansive”) that in the case of temporary entry
of service providers, all laws and regulations of the EU Party regarding work and
social security measures shall continue to apply, including regulations concerning
minimum wages and collective wage agreements (in CETA, Article 1 of Part 12 on
Temporary Entry; in EU-Korea, Annex 7-A-3 Reservations, relating to Chapter 7
Trade in Services, Section D Temporary Presence of Natural Persons).

36

More specificity on these points will be added in light of the stakeholder questionnaire.
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It is also provided for in EU-Korea that, on request, a regulatory authority that
has denied a (Mode 4) application shall, to the extent possible, inform the
applicant of the reasons for denial (Section E Regulatory Framework).
Turning to recent FTAs of Japan, Japan-Switzerland provides, under Japanese
commitments, for the temporary stay of Swiss intra-corporate transferees for 1-3
years, extendable and for other Swiss natural persons authorised stays for a wide
range of service providers, but without mention of, for example, health or
education services (Annex VIII Specific Commitments for the Movement of
Natural Persons, in relation to Chapter 7, Movement of Natural Persons). The FTA
also provides that the Parties shall endeavour to implement the disciplines on
Domestic Regulation in the Accountancy Sector as agreed at the WTO in 1998
(Annex IV Disciplines on Domestic Regulation, in relation to Chapter 6, Trade in
Services). Japan-Switzerland also contains an element of flexibility in that a Swiss
“natural person” does not have to be a Swiss national and can include permanent
residents of Switzerland (Chapter 6, Article 44).
Japan-Switzerland, however, also contains elements that serve to limit
liberalisation commitments. The FTA acknowledges the need to ensure border
security and to protect the domestic labour force and the permanent employment
of either Party (Chapter 7, Article 63). The agreement also requires commercial
presence for the provision of certain services, including legal, auditing, surveying
and some insurance services (Annex III List of Reservations, in relation to
Chapter 6).
The Mode 4 commitments of Japan-Australia broadly follow those of JapanSwitzerland. There are, however, some features of Japan-Australia that go
somewhat beyond the earlier agreement.




The Parties are to establish a Sub-Committee on trade in services which,
inter alia, will monitor implementation of the agreement.
The reference to the need for Parties to regulate cross-border entry does
not refer to the need to protect the domestic labour force.
It is stipulated (Article 9.6) that neither Party shall require service
suppliers of the other Party to establish in its area as a condition for the
supply of the service. This, however, is still subject to the exceptions listed
in Annexes 6 and 7, which include requirements for local presence.

A key factor in relation to Japan’s FTAs is domestic regulation at the municipal
level that accompanies the agreements and which may serve to limit their
effectiveness. For example, it is reported that certain Japanese municipalities
refuse to pay healthcare and social benefits to foreign passport holders. There
may also be a formal, or informal, nationality requirement for certain professions.
The Supreme Court of Japan has recently ruled that a Filipino could not become
the head nurse of a nursing home, as the Japanese staff (employed by the
municipality) would then be “taking instructions from a foreign power” and thus
committing treason. Problems have also been encountered, including by
European banking interests, in obtaining access to housing for intra-corporate
transferees. A case in point is the decision of the Kyoto bureau of the Justice
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Ministry not to pursue a complaint about a landlord’s no-foreigner policy (Japan
Times, 9 April 2015).
The implication of these cases of discrimination against foreigners in Japan is that
FTAs need to be accompanied by careful monitoring and flanking action in
domestic regulation to ensure that provisions are effectively implemented. In this
respect, a particular provision that appears in both Japan-Switzerland and JapanAustralia warrants close consideration in the negotiation of an EU-Japan FTA,
namely that each Party shall maintain or institute judicial, arbitral or
administrative tribunals for the prompt review of administrative decisions that
adversely affect service suppliers.
Commitments on Mutual Recognition of Professional Qualifications
The EU-Korea FTA provides (in Chapter 7 Trade in Services, Section E Regulatory
Framework, Article 7.21) that the Parties shall encourage relevant representative
professional bodies to jointly develop and provide recommendations on mutual
recognition to the Trade Committee of the agreement, with a view to negotiation
of an agreement on mutual recognition (MRA). It is stipulated that any such
agreement shall be in conformity with relevant WTO provisions, in particular
Article VII of the GATS.
Going beyond this, in CETA, for the first time, substantive and binding provisions
are included on the mutual recognition of professional qualification (Part 13
Mutual Recognition of Professional Qualifications). The process of recognizing
foreign qualifications will be streamlined, providing a detailed framework so that
regulators or professional organisations may negotiate mutual-recognition
agreements. Some professional associations (such as architecture) in the EU and
Canada have already engaged in discussions on mutual-recognition agreements,
while other professions (engineers, foresters) have expressed interest in future
engagement. In terms of implications for EU legislation, unlike the relevant EU
law (Directive 2013/55/EU), CETA has no provision for partial access to a
profession and has a broader interpretation of “equivalency” (EUA 2014).
Of the recent Japanese FTAs, Japan-Switzerland provides that licensing and
qualification requirements should be based on objective and transparent criteria,
not more burdensome than necessary to ensure the quality of the service, while
taking account of international standards of relevant international organisations
(Chapter 6 Trade in Services, Article 48 Domestic Regulation). It is also provided
that each Party shall encourage the competent authorities and professional bodies
in its territory to recognize the qualifications of service suppliers obtained in the
other Party. Moreover, where a Party finds that an application is deficient it shall
endeavour to provide the service supplier with the means to achieve recognition
via, for example, additional training (Annex V Recognition of Qualifications of
Service Suppliers, in relation to Chapter 6).
Recognition under Japan-Switzerland is to be facilitated by the designation of
enquiry points and may be based on agreement with the other Party or be
accorded autonomously (Chapter 6, Article 49 Recognition). Notwithstanding this
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brief reference to “agreement”,
comprehensive MRA.
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Again, Japan-Australia, which broadly corresponds to Japan-Switzerland, goes
somewhat further in providing that:




Each Party shall support mutual recognition initiatives led by professional
bodies of the Party, subject to the availability of resources (Annex 8,
Recognition of Qualifications of Service Suppliers).
In appropriate cases, Parties shall work in cooperation with relevant
governmental and non-governmental organisations towards the adoption
of common international standards and criteria for recognition (Chapter 9,
Article 9.9).

3.5.1.3 Expected outcome
Commitments that could be made in the framework of the EU-Japan FTA
Commitments on Mode 4
Earlier work on scoping the EU-Japan FTA found that in respect of the movement
of natural persons, both sides should seek to facilitate the legitimate temporary
movement related to business activities for bilateral trade and investment. In
particular, an issue recorded as of interest to Japan was the facilitation of
procedure related to movement of natural persons and their spouses and
dependents including VISA.
Commitments that could be made include:






An undertaking, as found in CETA, to facilitate the temporary movement
of key company personnel and service-providers between the two parties
and easier access to temporarily supply services such as consultancy in a
variety of sectors, including accounting, architecture and engineering.
Both EU and Japanese stakeholders have expressed strong support for
provisions based on, and perhaps extending, those found in CETA.
The provision, as found in EU-Korea and CETA, that in the case of
temporary entry of service providers, all laws and regulations of the EU
Party regarding work and social security measures shall continue to apply,
including regulations concerning minimum wages and collective wage
agreements.
Adoption of a scheme modelled on the APEC Business Travel Card (ABTC),
which, by allowing business travellers pre-cleared, facilitated short-term
entry to participating countries, reduced transaction costs for ABTC
holders by 38% between March-July 2010 and March-July 2011 (APEC
2011). At the EU-Japan Stakeholder Roundtable on 23 April 2015, the ESF
expressed support for adoption of an approach modelled on the ABTC.

Commitments on Mutual Recognition of Professional Qualifications
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The scoping work for EU-Japan found that negotiations should consider a
framework establishing the general conditions for the negotiation of agreements
of mutual recognition of professional qualifications with a view to improving the
environment for the exercise of professions in each other’s territory. Again, the
provisions found in CETA could offer a useful model.

3.5.1.4 Impact analysis
Measuring the Gains from Mode 4 Liberalisation and from Mutual
Recognition
Gains from Mode 4 Liberalisation
This section will first consider the barriers to Mode 4 movement before discussing
the potential gains from their removal. Consultations with stakeholders have
revealed a number of impediments to Mode 4 delivery of services between the EU
and Japan:




The European Bankers Association has faced difficulties in placing
managers and experts in Japan because of discriminatory policies limiting
foreigners’ access to accommodation.
As noted earlier, at a Stakeholder Roundtable in Brussels on 23 April
2015, the ESF expressed the view that while progress has been made,
access to the Japanese market remains difficult, particularly for
accountants and architects. A representative of the Japan Machinery
Centre for Trade and Investment commented that for Japan too, access to
the EU market was difficult.

The movement of natural persons (mode 4) in services trade has a particular
characteristic that suggests large potential gains from liberalization; mode 4 is
intimately linked with the other three modes of delivery, either as a substitute or
as a complement. Mode 4 can substitute for modes 1, 2 and 3 when, in the case
of, say, architectural services it is not feasible to send architectural drawings
cross-border (mode 1), to have the client visit the architect (mode 2) or to
establish a commercial presence in the client’s country (mode 3). On the other
hand, it is virtually impossible to engage in commercial presence (mode 3)
without the movement (under mode 4) of service professionals both upstream
(contract negotiation, market research) and downstream (training, transfer of
management) (Cattaneo 2003).
This latter characteristic, however, adds to the difficulty of measuring the impact
of mode 4 as it is often hard to distinguish the relative contributions of mode 3
and mode 4. Two other factors contribute to the difficulty of measuring mode 4
gains. First, the use of computable general equilibrium (CGE) models to measure
the gains from market opening tend to understate the impact of mode 4 because
of the assumption in such models of a fixed supply of labour. And finally, the
importance of Mode 4 to some sectors is not reflected in GATS or FTA
commitments, which are largely horizontal rather than sector-specific and reflect
general migration approaches rather than the requirements for trade in particular
services.
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These difficulties of measuring the gains from mode 4 liberalisation lead
researchers into two, radically different, alternative approaches: (a) a focus on
micro, firm-level analysis of mode 4 effects; or (b) broad estimates of overall
rather than mode-specific benefits of services liberalisation, with a particular
emphasis on the benefits of own-liberalisation.
Micro firm-level Analysis
A recent study undertaken by the Swedish Board of Trade (Graneli and Lodefalk
2015) examines data from some 30,000 Swedish firms over the period 19982007 to determine the effect of temporary inwards movement of professionals
into Sweden on Swedish exports of goods and services. The study finds a strong,
positive link, with a more pronounced effect on the export of services as
compared with goods. It is estimated that hiring one additional temporary
professional from a particular country increases the export of services to that
country by 6%, and the export of goods by 4% 37. The findings of the study are
broadly consistent with those of earlier work examining the effects on US exports
of visa relaxation by the United States (see for example Yaser and Lisner 2012
and Jansen and Piermartini 2005).
The reasons for this positive link relate to the contribution that the temporary
movement of professionals makes to business efficiency. The firm-level data
demonstrate that such movement helps facilitate the exchange of practical
knowledge of foreign markets and networks, improves coordination and lowers
transaction costs, for example in the negotiation of contracts, helps fine tune
firms’ offers in specific markets and fosters trust in business relations, and raises
skill levels through selective recruitment of competencies unavailable
domestically. On this latter point, it is found that the temporary recruitment of
skilled professionals is found to be more important for the export of services than
for the export of goods.
The potential for gain in this way is all the greater given the very limited scale of
such temporary movement at present. Temporary movement of professionals into
OECD countries in 2011 represented only 0.6% of the total working age
population of these countries (OECD 2014). The temporary movement of
professionals has thus been found to be the most restricted of all flows in the
global economy (Freeman 2006).
The broad conclusion suggested by this analysis is that there are significant gains
to be made by countries that liberalise their visa procedures and other regulatory
impediments to the inwards movement of temporary business migrants.
Broad estimates of Services Gains

37

Criteria for “temporary cross-border movement” are that the person should stay for
more than one year and less than four and be registered as an income earner. Coverage
includes intra-corporate transferees, executives, managers and specialists but excludes
business travellers and independent professionals not registered with the Swedish Tax
Agency. This is therefore an imperfect, though nevertheless valid, measure of Mode 4
movement.
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Consistent with the finding in favour of own-liberalisation in the micro analysis is
recent work on the modelling of overall gains from services opening, including via
Mode 4.
Current modelling work, as well as examining broad estimates of prospective
gains in welfare also seeks to measure the impact of barriers to trade in services
on downstream users. It is thus found that if account is taken of service barriers,
the effective rate of protection38 for some agricultural and manufacturing sectors
actually turns negative; in effect, these sectors are being taxed (Dihel and Dee
2006). Put positively, countries will strengthen their comparative advantage in
manufacturing following trade liberalisation in services (Nordas 2010). Moreover,
in the framework of intra-industry trade, which is driven by product
differentiation, high trade costs in business services – including through Mode 4
restrictions - are found to be associated with a low level of product differentiation
in downstream industries, particularly in the motor vehicle industry. An important
policy implication of this finding is that open markets in business services will
help industrial upgrading (Nordas 2011).
In addition to services barriers between the EU and the rest of the world,
significant restrictions, and commensurate inefficiencies, also persist in intra-EU
services trade, notwithstanding clear progress in liberalising the internal market.
The EU-Japan FTA could, directly or indirectly, serve to exert external pressure in
favour of continued reform – including in respect of Mode 4. Impediments to
intra-EU trade take two forms: lingering barriers after five years of the services
Directive; and barriers in regulated services markets, outside the services
Directive, and which account for the dominant share of intra-EU FDI.
The services Directive has led to widespread abolition and simplification of
regulatory restrictions on intra-EU trade. Nevertheless, considerable regulatory
discretion and complex heterogeneity remain. And for trade via commercial
presence – which inevitably, as noted, entails a Mode 4 component - it has been
observed that “lingering barriers militate against the expectation that the boost to
intra-EU establishment in other markets is going to be huge” (Mustilli and
Pelkmans 2013. See also European Commission 2011a and 2011b).
Barriers in regulated markets outside the services Directive are essentially a
matter of national regulations. The excluded sectors cover financial services,
network industries, transport, professional services, three other derogated
sensitive sectors and the temporary cross-border provision of services. Though
some pro-competitive effects have been observed as a result of gradual
liberalisation (European Commission 2013), much remains to be done. Persisting
design barriers continue to frustrate EU financial integration; prompting critical
comment from the IMF (IMF 2011). Formidable barriers persist to EU-wide
exchange in e-communications, electricity and gas services and freight rail. And,
remarkably, heterogeneity in regulations for professional services among EU
Members is twice that between non-EU OECD countries.
38

The effective rate of protection is the measure of net protection given when the cost of
restrictions on imported inputs (say banking services) for the production of a particular
product (say a motor vehicle) is subtracted from the protection given to that product.
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Consistent with observations about the heterogeneity of services barriers among
EU Members, there is also recent evidence that changes in barriers to services
trade over time are very different across EU countries (Miroudot et al. 2013).
There are thus substantial reductions in the cost of trade in services between
1995 and 2007 in Germany, Ireland and Poland but a noticeable increase over
the same period in France. This suggests that Member States have taken
substantially different paths in implementing the single market for services.
Gains from Mutual Recognition
On-going research suggests that there are strong positive links between bilateral
trade in services (through all modes of delivery) and the mutual recognition of
professional qualifications. Nordas (2015) thus finds that the recognition of
qualifications has a strong effect on services trade and that there is evidence of a
two-way causality. Recognition can thus stimulate trade but the demand for
foreign recognition (on the part of host countries) may be partly motivated by the
desire to engage in trade. It is found that recognitions in health and education
professions are most strongly related to services trade.
Within the EU, the regulatory heterogeneity referred to above also extends to
mutual recognition. A recent study for the UK Department of Business, Innovation
and Skills, framed around the EU Mutual Recognition of Professional Qualifications
Directive of 2005, finds that some 25% of EU 27 labour force is subject to
occupational regulation, with significant heterogeneity across Member States in
the prevalence of regulation and of the professions that are regulated. It also
finds that intra-EU migration is less likely to be found in regulated occupations.
Among the professions particularly affected are accountants, doctors and lawyers
(Koumenta et al 2014).

3.5.2 Case Study 2: Closing the Gender Gap
3.5.2.1 The Baseline
The Status of Women in the Workforce
The status of women in the workforce emerges as an issue warranting close
consideration in the framework of the EU-Japan FTA. This is notably the case for
Japan, not least given that Japan has not ratified ILO Convention 111, dealing
with non-discrimination. While the labour force participation rate (LFPR) of
women in Japan is improving (from 59.6% in 2000 to 65.0% in 2013) and not
significantly lower than the rate in the EU28, the gender gap is much greater,
with respective labour force participation rates for men and women at 84.6: 65.0
% in Japan as against 78.4: 66.3 % in the EU. Moreover, the gender wage gap is
much larger in Japan, at 28%, than in major EU labour markets such as Germany
(17%), the UK (18%) and France (14%).39
Other data testify to the weak position of women in the Japanese workforce.
39

All data taken from the OECD website, OECD.StatExtracts. Latest available data are for
2013.
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Japan is ranked 105 out of 136 countries in the Global Gender Gap, a decline of
four places since 2012 (Hausmann et al 2013). Within the Japanese workforce,
the improvement in women’s LFPR is driven by a growing number of young nonregular workers (Jones and Urasawa 2011). Thus 35% of women are in part-time
employment, compared with only 10% of men, noting that according to an official
survey, only 1.3% of part-time workers enjoy equal treatment with their full-time
counterparts (ILO 2015). The LFPR for university-educated Japanese women is
only 68%, compared with an OECD average of 82% (Jones and Urasawa). And
while women hold 46% of all professional and technical positions, they account
for only 9% of senior official and managerial positions and 2% of positions on
corporate boards (McKinsey & Co. 2012).
Japanese authorities are seeking to respond to this problem. In 2008, Japan
launched a programme to raise awareness of the concept of Decent Work and
related issues such as work-life balance. The programme will involve cooperation
between five Japanese bodies: the Ministry of Health, Labour and Welfare,
RENGO (the Japanese Trade Union Confederation), Keidanren (Japanese Business
Federation), the ILO Association of Japan and the ILO Office in Japan. In 2010, a
revision to the Childcare and Family Care Leave Law expanded childcare from 12
to 14 months if both parents take leave and shortened the working hours for
parents with a child less than three years old. But clearly there is scope to do
more and commensurate benefits from doing so, for both Japan and the EU.

3.5.2.2 Expected outcome
The combination of cyclical change in the global economy, globalisation and
technological change has had a disproportionate influence on the place of men in
both the European and the Japanese work force. OECD analysis (OECD 2012)
suggests that three factors are at work:
First, men are disproportionately likely to work in areas such as building and
construction and basic manufacturing where the impact of the recession of 20082009 was particularly pronounced.
Secondly, the higher proportion of men, compared with women, in low-skilled and
semi-skilled manufacturing has disproportionately increased their vulnerability to
skill-biased technological change and to the shift offshore to developing countries
of labour-intensive, low-skilled manufacturing activity. Women for their part tend
to be more strongly represented in sectors such as education and health care
where more job growth has occurred and where vulnerability to cyclical
downturns is less pronounced than in manufacturing.(see also Borchert and
Mattoo 2009).
Thirdly, women have done more than men to improve their academic credentials.
It is these forces that help explain the decline in the gender gap in work force
participation rates: from 17.0 to 12.1 in the EU between 2000 and 2013 and from
25.6 to 19.6 in Japan over the same period. The reduction in the gender gap was
particularly pronounced during the economic downturn of 2007-2008 due largely
to the cyclical resilience of the service sector. However, in line with evidence from
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previous recessions, this pattern has changed since 2009 as male employment
has recovered more strongly than female employment as the effect of services
cyclical resilience is reduced in the upturn (OECD 2012).
Moreover, notwithstanding structural tendencies favouring female employment,
the fact remains that the gender gap in both wages and labour force participation
continues to be significant in both the EU and Japan (see case study).
In terms of broad social policy implications in the context of the EU-Japan FTA,
we have seen two trends, working in opposite directions: the legacy of social and
cultural values which sees continued, albeit declining,40 discrimination against
women in the workforce; and the impact of globalisation of trade and investment
which has impacted more severely on men than on women. Consideration needs
to be given to opportunities arising from the EU-Japan FTA to address each of
these tendencies, in particular by seeking to increase female engagement in the
workforce and by encouraging structural adjustment and labour market flexibility
to help ensure that factors of production, not least labour, can move from
declining to expanding areas of activity.

3.5.2.3 Impact analysis
The Benefits of Increased Female Participation in the Work Force
Addressing the shrinking labour force. Were the EU-Japan FTA, through enhanced
application of the ILO Conventions on non-discrimination, able to improve the
position of women in the European and Japanese work force, the effects would be
considerable. A joint report by the ILO, OECD, IMF and World Bank (ILO 2014)
observes that the prospect of a shrinking labour force underpins the economic
case for greater gender equality in the labour market. The OECD concludes that if
male and female labour participation rates remain at current levels, the labour
force will decrease by some 10% in Germany and Japan by 2025 (OECD 2012).
Research by the World Bank reaches a broadly consistent conclusion, that Europe
can expect a shortfall of 24 million workers by 2040 if women’s work force
participation remains at what it is now; if the rate rises to that of men, however,
the shortfall will be only 3 million (World Bank 2012).
Stimulating growth. The corollary of a strengthened workforce is higher economic
growth. The ILO estimates that if full convergence of labour force participation
rates were to be achieved over the next 20 years, the per capita GDP growth rate
would increase by some 0.5 of a percentage point in Japan and 1.0 percentage
point in Italy (ILO 2014). The IMF reaches a similar conclusion, finding that the
annual potential growth rate of Japan could rise by 0.25 of a percentage point if
the female labour force participation rate were to reach the average for G7
countries, resulting in a permanent rise in per capita GDP of 4% compared with
the baseline scenario (IMF 2012).
At the level of the firm, global surveys show that companies in the top quartile of
40

The decline is due in part to the need to respond to the imperatives of a shrinking labour
market (see Case Study).
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female participation in top management outperform their peers with no female
participation by 56% in terms of earnings before tax (McKinsey 2012).
Apart from the direct effect of an augmented workforce, factors explaining these
potential gains include: more efficient allocation of women’s skills, scale
economies in the care of children, and improved corporate governance via the
wider perspectives brought by the increased number of women on boards.
(Jaumotte 2005, OECD 2012). Behavioural factors play an important role. There
is strong evidence that women have a propensity to engage in less risky
behaviour and that gender-equal teams may be more successful through
increased innovation and more informal decision making. OECD country
experience also shows that birth rates increase as women’s LFPR improves and
countries provide women with more ways to combine work and family (Hausmann
et al).
In the final report, consideration will be given to possible policy measures that
could be taken in the context of the EU-Japan FTA to address the trade-related
structural impediments to employment, as a complement to the measures
outlined later to tackle the persistence of gender bias against women in the work
force.

3.6 Roadmap to complete the social analysis
Quantitative analysis of the social impact
Further work necessary to complete this section of work consists of:






Assess and take into account the sectoral analysis that will be under taken
in Work Package 4, especially in regards to the sectors where stakeholders
have indicated their interests. Further quantitative work must be finalised
jointly with the analysis undertaken in sectoral analysis as well as take
into account progress in the negotiations. This analysis may involve
comparison of Gini-coefficients.
EESC and other stakeholders have highlighted the need to address the
specific impact on SMEs. The quantitative approach for this issue will be
finalised after the completion of the SME survey, with additional
quantitative analysis based on sectoral and economic analysis.
At this stage, it is unclear whether the likely compliance with the
provisions of the EU-Japan FTA, will have a measurable quantitative effect.
Further work will be undertaken the areas where this could be a factor,
and given there is a significant and relevant impact thereof.

Qualitative analysis of the social impact
Further work necessary to complete this section of work consists of:




Effectiveness of FTA provisions on CLS awaiting final study by ILO
Qualitative approach to the question of the likely compliance with the
provisions of the EU-Japan FTA
Assessment, in consultation with EU negotiators, of the situation on the
ground in Japan as it affects the likely provisions in the FTA and
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subsequent compliance with those provisions.

Analysis of Human Rights
Work of following subchapters awaits completion


Right to privacy and cross border data flows: In the EU, cross-border data
transfer is regulated by EU Directive 95/46/EC, which sets a common
standard for protection of personal data. The default option for data
transfers to third countries is that it is forbidden, unless it is deemed to
have an adequate level of protection. Japan is not yet among those
deemed so. However, Japan may undertake reforms in this area in near
future, why this analysis awaits further information to become available.
EU FTAs have also regulated exchange of personal data in e.g. EU-Korea,
CETA under e-commerce and financial services annexes.

Case studies
Mode 4


This analysis will be completed with the sectoral analysis on services

Closing the Gender Gap


Quantitative analysis will be conducted on the sectoral analysis to see
whether the output changes generate a significant change in the gender
gap

Recommendations
The work is expected to generate recommendations









Provisions in the FTA, in particular, those dealing with compliance in areas
that are employment-sensitive, such as the reduction of non-tariff barriers
in the motor vehicle sector.
Measures to foster greater compliance with ILO obligations more
generally.
Given the relatively greater degree of gender discrimination in Japan, such
efforts could be seen as helping to “level the playing field” in the conduct
of trade relations between the EU and Japan, while also serving to
promote greater labour market efficiency in Japan – and to perhaps a
lesser extent in the EU.
Necessary Flanking Measures, including active labour market policies to
deal with trade-related structural adjustment. Some stakeholders have
already highlighted the use of European Globalisation Adjustment Fund,
and possibility of expanding it (see EESC Opinion, p6 and ETUC comment
at the Stakeholder Roundtable 23 April).
Flanking measures might focus on tax and social security systems, work
practices and family support facilities and most likely to entail actions by
companies and individuals aside from the governments.
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4

ENVIRONMENTAL ANALYSIS

4.1 Introduction
As pointed out in the final inception report, the environmental analysis
incorporates both quantitative and qualitative elements and can be divided in
three main parts: a description of the baseline, a quantitative analysis and
analysis including two specific case studies on the impacts of trade in timber and
trade in fisheries.
The work presented focus on the detailed case studies on timber trade and
fisheries trade. This approach allows conducting the more horizontal aspects of
the environmental analysis with finalised conclusions from the economic and
sectoral studies. In addition, it is beneficial to conduct the more horizontal issues
of the environmental study at a stage where the EU-Japan FTA and other
international negotiations are more advanced, allowing the general quantitative
and qualitative analysis to focus on the most relevant issues. Perhaps more
importantly this sequencing of work allows conducting these more general
assessments taking into account the stakeholder feedback that has been missing
to date. Finally, the qualitative work is dependent on availability of key data that
allows for an accurate interpretation of trade data to environmental variables.
The following section will outline the methodology implemented so far and the
preliminary findings of the EU-Japan timber trade case study.

4.2 EU–Japan Timber Trade Case Study
4.2.1 Baseline
4.2.1.1 Baseline of bilateral trade
Forests and other wooded land cover over 40 per cent of the EU’s land area, and
the forest products industry is an important economic sector in many EU member
states, particularly in Northern and Eastern Europe. The EU is accordingly a major
global producer, exporter and importer of wood and paper products. As can be
seen from the analysis in the Commission’s impact assessment report, 41 in 2007
wood and paper products accounted for about 4.4 per cent of the EU’s global
exports and about 3.8 per cent of global imports. Japan is not a major destination
for EU exports, however, accounting for only about 0.9 per cent of total EU wood
and paper exports. The sector accounted for about 3 per cent of total EU exports
to Japan.
Forests cover about two-thirds of Japan's land area, but in contrast to the EU, the
forest products industry is not a significant sector, and Japan is a major net
importer of wood and paper products. Much Japanese forest is situated on steep
mountain slopes, where the costs of management and harvesting are
prohibitively high. As the Commission’s analysis shows, in 2007 wood and paper
41

Commission Staff Working Document: Impact Assessment Report on EU–Japan Trade
Relations Accompanying the document ‘Recommendation for a Council Decision authorising
the opening of negotiations on a Free Trade Agreement between the European Union and
Japan’, Annex 5.
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products accounted for about 1.1 per cent of Japan’s global exports and about 2.4
per cent of imports (see Table 13). The EU accounted for about 5 per cent of
Japanese exports of wood and paper, but this is a very small proportion of total
Japanese exports to the EU, about 0.4 per cent.

4.2.1.2 The promotion of legal and sustainable timber
Spurred partly by the failure of international initiatives to negotiate a multilateral
environmental agreement on forests, and partly by the growing awareness of the
costs – environmental, social and economic – of illegal logging, since about the
turn of the century a growing number of countries have adopted policies and
measures to combat illegal logging, promote sustainable forest management and
exclude illegal and unsustainable timber products from their market.
The EU, a major importer of potentially illegal timber, published its Action Plan for
Forest Law Enforcement, Governance and Trade (FLEGT) in 2003; this remains
the most ambitious set of measures aimed at illegal logging and forest
governance adopted by any consumer country or bloc to date.42 The Action Plan
includes a number of components, including:








The negotiation of FLEGT voluntary partnership agreements (VPAs) with
timber-producing countries. These include a licensing system designed to
identify legal products and license them for import to the EU (unlicensed
products will be denied entry), combined with capacity-building assistance
to partner countries to set up the licensing scheme, improve enforcement
and, where necessary, reform their laws. So far six VPAs have been
concluded, including (of those countries listed above) with Indonesia, and
a further nine are in negotiation (including with Malaysia).
Consideration of additional legislative options to prohibit the import of
illegal timber to the EU more broadly led eventually to the EU Timber
Regulation agreed in 2010 and applying in full from March 2013. This
prohibits the placing on the EU market of products made from timber
illegally harvested anywhere in the world, and requires companies
handling timber products, whether imported or domestically produced, to
have in place systems of ‘due diligence’ designed to minimise the risk of
their dealing in illegal products.

Encouragement for the use of member states’ public procurement policies
to limit purchases to legal and possibly sustainable sources. Currently
nineteen out of the EU’s twenty-eight member states possess such
policies, or varying levels of coverage and effectiveness.
Encouragement for voluntary industry initiatives to limit purchases to legal
sources, and encouragement for financial institutions to scrutinise flows of
finance to the forestry industry to ensure they are not funding illegal
activities.

42

European Commission, 2003. Communication from the Commission to the Council and
the European Parliament: Forest Law Enforcement, Governance And Trade (FLEGT) –
Proposal for an EU Action Plan (May 2003).
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The FLEGT Action Plan has clearly had an impact (a comprehensive review and
evaluation is currently under way), though some of its elements have been slow
to develop. There is still no licensed timber available from VPA countries, for
example, and some member states are clearly implementing the EU Timber
Regulation less rigorously than others. Nevertheless, the EU appears to have
experienced a steady decline in the volume of imports of illegal timber in recent
years (see figure 1).
Activities in Japan have been much more limited. 43 In contrast to the EU, the
Japanese government has preferred to pursue voluntary rather than regulatory
measures. Its promotion of the country’s own legality verification system – the
goho-wood system – has helped to raise awareness of the issue of illegal logging,
but the system is only voluntary and suffers from serious design weaknesses,
including a very loose definition of ‘legal’ and a general absence of any
independent monitoring or verification of legality. In fact, the system may be
inhibiting the take-up of wood products certified under the main global
certification schemes. Since 2006, public procurement policy has required the
purchase of goho-wood products; sustainability of is preferred but is not a
requirement. The policy only applies to central government, however, not
regional or local authorities, and there are no penalties for non-compliance. A
survey in 2012 revealed that around 25 per cent of the entities legally bound by
the law failed to check the legality of their wood-based product supply.44
Japan’s imports of timber-sector products at high risk of illegality are estimated
nevertheless to have declined since the start of the century, in line with the
general reduction in levels of illegal logging globally, but remain significantly
above those of other major consumer countries (see figure 2).

43

Momii, M., 2014. Trade in Illegal Timber: The Response in Japan (Chatham House,
November 2014).
44
Cited in ibid, p. 11.
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Figure 1 Estimated imports of illegal timber to the EU 2000–1345
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Figure 2 Estimated imports of illegal timber to Japan 2000–1346
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Source: analysis by James Hewitt for Chatham House ‘indicators of illegality’ project.
The figures have been adjusted to account for the growth in certified or legally verified
products and for estimated illegalities in land clearance.
46
Source: ibid.
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4.2.2 Expected outcome
4.2.2.1 Promoting legal and sustainable timber
The Commission’s own impact assessment highlighted the potential for a rise in
illegal timber, and observed that: ‘The EU has invited Japan, as a major timber
consuming country, to join it and other major timber consuming countries in
intensifying policy measures against the import of illegally harvested timber. A
deeper trade agreement with Japan could provide further opportunities to develop
a closer and more ambitious cooperation on illegal timber trade between the two
partners.’47 Attempts have previously been made, particularly in the run-up to
Japan’s chairmanship of the G8 in 2008, to develop cooperation, but with little
effect.
In the light of the potential impacts of the FTA on trade in illegal timber, this
should be a high priority for further collaborative action. For instance, if Japan
were to introduce legislation similar to the EU Timber Regulation or the Australian
Illegal Logging Prohibition Act, it could explicitly recognise FLEGT-licensed timber
exported from VPA countries as legal (as has Australia) – building on a system
developed by the EU and its partners, including several major sources of imports
to Japan, such as Indonesia, Malaysia and Vietnam. Japan’s failure so far
effectively to control its imports of illegal timber has arguably had an inhibiting
effect on the negotiations between the EU and Malaysia on a VPA; although state
governments in the Peninsula would like to agree it, the government of Sarawak,
whose enterprises export significant volumes of timber to Japan, has been
opposed; they see no reason to place potential restrictions on their own trade
when their major export market requires no such controls. Any expansion of
Japan’s timber imports consequent upon the FTA could serve to exacerbate this
situation.

4.2.2.2 The construction sector
Part of the reason for the increase in EU exports to Japan lies in the anticipated
reduction in import duty rates for EU timber products. Japan currently applies
lower (frequently zero) duties against imports from countries with which it has
signed economic partnership or free trade agreements; this currently includes a
number of important exporters of timber and wood products, including Australia,
Chile, Indonesia, Malaysia, Philippines, Switzerland and Vietnam.48
Non-tariff barriers also appear to affect in particular the construction sector. The
Wood Use Points System, introduced in 2011, was designed to favour the use of
locally sourced wood in house-building; buyers of new homes were eligible for
rewards in proportion to the volume of local wood used. In December 2013 the
programme was extended to include the use of Douglas fir, regardless of its
origin. The Douglas fir is a species native to the western United States and
Canada; although it is also grown in many other countries, including Japan, the

47

Impact Assessment Report on EU–Japan Trade Relations, p. 47.
See Japan Customs tariff schedules at
http://www.customs.go.jp/english/tariff/index.htm
48
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decision had the greatest impact on US exports; it is estimated that more than 90
percent of the softwood products exported from the US to Japan are Douglas fir. 49
The Wood Use Points System has now reportedly been ended, but other non-tariff
barriers may remain which could be removed under the FTA:


The revision of the construction code, due to be complete by 2016, to
encourage the widespread use of cross-laminated timber (CLT) in
buildings, displacing steel and concrete. The new standard for CLT
published in December 2013 initially did not permit one type of resin
adhesive widely used, in the EU. A revision of the standard in February
2014 allowed the adhesive but only on a case-by-case basis after the
submission of technical data and evaluation by committee. More broadly,
it is not yet clear whether the code will give priority to domestic species
such as cedar over wood species used more commonly in the EU.
Combined with the regulations on adhesives, this clearly poses a potential
barrier to imports.



The requirement for a license for companies selling goods or equipment
into the construction business; the license can only be granted if the
company has a local presence in Japan, including a full-time qualified
engineer and an experienced full-time board director with residential
status. These conditions are still required even if the foreign company is
only selling products to Japanese construction companies. This clearly
adds costs, particularly for small and medium-sized companies.

4.2.3 Analysis of impact
4.2.3.1 Impacts on bilateral trade
The potential impacts of the FTA on bilateral trade in wood and paper products
between the EU and Japan are accordingly fairly limited, though more important
for EU exports to Japan than Japan’s exports to the EU. Table 13 presents the
estimated percentage increase in trade for each of the four FTA scenarios
included in the Commission’s impact assessment, and the right-hand column
translates this into a range of monetary impacts. As can be seen, EU exports of
wood and paper products to Japan rise by between 7.80 per cent and 12.89 per
cent, for a value of €160 million – €265 million. Japan’s exports of wood and
paper products to the EU rise by between 5.94 per cent and 13.84 per cent, for a
value of €25 million – €58 million.
Global exports of wood and paper products rise by more than these figures, for
both the EU and Japan, implying an overall rise in activity in the sector, rather
than a diversion of exports from other destinations. The environmental impacts of
this increased activity are discussed below in Section 3.

49

‘CINTRAFOR Scores Major Victory for Pacific Northwest Timber and Forest Products
Industry’, Offshoots 15 January 2014; https://depts.washington.edu/sefsblog/tag/wooduse-points-program/.
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Table 13 Impact of FTA on trade in wood and paper products (2007 figures)50
% change as result of

EU
Global
exports
Global
imports
Exports
Japan
Japan
Global
exports
Global
imports
Exports
EU

to

to

Conservative FTA

Ambitious FTA

Baseline
value (€ m)

Total value,
all sectors

% of total

Range
of
impacts (€ m)

Asymmetric

Symmetric

Asymmetric

Symmetric

0.87

2.39

2.10

5.96

235,562

5,334,549

4.4

2,049–14,039

1.00

2.85

2.42

N/A

214,509

5,611,411

3.8

2,145–6,113

7.80

8.52

11.12

12.89

2,056

68,553

3.0

160–265

0.85

0.98

2.45

2.82

8,321

720,175

1.1

70–235

2.32

2.39

4.29

N/A

16,803

684,535

2.4

390–721

5.94

7.69

9.20

13.84

417

109,200

0.4

25–58

Note: COMTRADE database, for HS 44, 47 and 48:
Value in US$
2007
2013
EU global exports
43,570
46,168
EU global imports
35,262
27,510
Japan global exports
3,585
3,626
Japan global imports
15,770
17,453
50

Source: Ibid.
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4.2.3.2 Impacts on global trade and forests
As noted in Section 4.2.1, the main impacts of the FTA on the forest products sector and
on forests will arise primarily from the general expansion in economic activity consequent
on the FTA, rather than from any direct impacts on bilateral trade (notwithstanding the
likely specific impacts on the construction sector discussed above). As the Commission
estimates, the FTA is projected to result in increases in GDP in the EU of 0.34 – 1.88 per
cent, and in Japan of 0.27 – 0.67 per cent.51 As summarised in Table 13, total EU exports
of wood and paper products rise by between €2 billion and €14 billion, and imports by
between €2 billion and €6 billion. Japanese imports rise by between €390 million and
€721 million, and exports by a much smaller amount.
The environmental impact of this expansion of activity will depend on the forests from
which the products are sourced, in terms of carbon stocks, biodiversity and the health of
the remaining forest; there may also be social impacts on forest communities.
Sourcing from within the EU is not likely to result in significant negative impacts.
Compared to most other forest areas, European forests are in general relatively well
managed: about 70 per cent of the EU forest area was under some kind of management
plan in 2010, and by 2014 60 per cent of EU forest area was certified as sustainably
managed under one of the main forest certification schemes – a considerably higher
proportion than in any other region.52 Furthermore, the total area of forest in the EU is
expanding overall, by a total of 4 million ha between 2000 and 2015 (2.3 per cent
growth).53 There may still be negative local impacts in some areas and some countries
from the expansion in forestry and related activity envisaged under the FTA, but the EU
policy framework to promote legal and sustainable forestry is relatively robust; see
section 4.2.4 below.
If utilisation of wood for biomass energy expands significantly, however, this may begin
to put EU forests under more pressure. Biomass energy currently provides about twothirds of EU renewable energy supply, and is expanding under the impetus of the
member state targets for renewables set in the 2009 Renewable Energy Directive. The
EU is accordingly the world’s main producer of wood pellets (the main wood energy
product), but some member states import significant quantities from overseas, mainly
the US, Canada and Russia. Various projections of the effect on EU forests suggest that
in the absence of additional measures, at some point between 2015 and 2025 demand
for wood for energy will exceed supply and therefore begin to eat into supplies to other
forest-based industries. However, the falling costs of other renewables, in particular wind
and solar, coupled with rising concern over the climatic and local environmental impacts
of biomass energy may act to constrain its growth.
The main environmental impacts, for both the EU and Japan, will accordingly lie in the
countries from which they import. Table 14 shows the top twenty import flows by source
country and product group for the EU in 2013; Table 15 shows the same for Japan. As
can be seen, several of these countries would generally be regarded as high risk for

51

Impact Assessment Report on EU–Japan Trade Relations, Table 1, p. 75.
United Nations Economic Commission for Europe / Food and Agriculture Organisation, 2015.
Forests in the ECE Region (April 2015), pp. 47–49. The figure for certification is actually for the
‘ECE Central’ region, which covers the entire European continent to the border of the former Soviet
Union; EU forests are about 90 per cent of the total in the region.
53
Ibid., p. 36.
52
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illegal and unsustainable timber products, suffering from poor levels of forest governance
and law enforcement.
Table 14 Main sources of imports of wood and paper products, EU, 2013 54
Source

Product category

Value
million)

(US$

World (total)
HS44
(wood
and
wood
products)
HS47 (pulp, wastes, etc.)
HS48 (paper, board, etc.)
Country-product combinations
China
44
Brazil
47
China
48
Russian Federation
44
USA
48
USA
47
Switzerland
48
USA
44
Chile
47
Ukraine
44
Canada
44
Norway
48
Norway
44
Brazil
44
Switzerland
44
Indonesia
44
Malaysia
44
Turkey
48
Russian Federation
48
Uruguay
47

12,354
6,198
8,958
2,613
2,248
2,070
1,961
1,739
1,490
1,270
1,201
863
727
634
607
568
551
493
484
423
423
408
374

Table 15 Main sources of imports of wood and paper products, Japan, 2013 55
Source

Product category

Value
million)

(US$

World (total)
HS44
(wood
and
wood
products)
HS47 (pulp, wastes, etc.)
HS48 (paper, board, etc.)
Country-product combinations
China
44
Canada
44
China
48
Malaysia
44
Indonesia
44
54
55

12,467
1,395
3,591
1,828
1,402
1,391
1,265
1,059

Source: COMTRADE.
Source: ibid.
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Source

Product category

USA
Philippines
USA
Chile
Russian Federation
Vietnam
Australia
Indonesia
Finland
USA
New Zealand
Sweden
Austria
Canada
Romania

44
44
48
44
44
44
44
48
44
47
44
44
44
47
44

Value
million)
997
777
707
588
532
517
510
495
492
475
406
377
354
345
229

(US$

China and Vietnam are not primarily producers of timber themselves, but import raw
timber from other countries and process it for export to markets in the EU, Japan, US
and elsewhere. Both countries are known to import significant volumes of high-risk
timber from countries in Africa and South East Asia, among other places.56
The rise in imports to the EU and Japan from countries with problems with forest
governance and law enforcement therefore clearly poses a risk in terms of increasing
incentives for illegal or unsustainable practices in the countries of origin. The EU has,
however, put in place a number of policies and measures designed to exclude illegal and,
to a lesser extent, unsustainable timber from its market; in contrast, Japan has done
very little (see further below).

4.3 Case Study on the fisheries trade
4.3.1 Baseline
4.3.1.1 Fisheries management system
EU Member States
The EU Member States have agreed with that the EU Council regulates the TAC and other
fisheries rules for their fisheries production. All the EEZ waters of the member states are
also agreed to constitute the common marine area of EU, and the TAC within the
common marine area is planned and executed under a single regulatory framework of
EU. The EU-28 implements their fisheries policies in conformity to the Common Fisheries
Policy. The CFP is aimed at the sustainable fisheries and requests reporting from the
member states on fishing operation waters, operating term by species, allowable catch,
operation records, actions for environment conservation, and others.
56

Wellesley, L., 2015. Trade in Illegal Timber: The Response in China (Chatham House, December
2014); Saunders, J., 2014. Trade in Illegal Timber: The Response in Vietnam (Chatham House,
December 2014).
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The following section summarizes the fisheries management in the top five Member
States in terms of fishing production. The information covered in the following sections is
based mainly on “Liberalizing Fisheries Markets Scope and Effects”, OECD, 2003.
(1) Spain
Under the terms of the Spanish constitution and the statutes of the coastal autonomous
communities, the regulation and management of the fishing industry are shared between
the central and regional governments. The central government is responsible for
planning, direction and co-ordination of marine fisheries, the structural organization, and
environmental protection. The basic management instruments include TACs, licenses and
technical measures. Technical restrictions include minimum size and gear restrictions,
closed areas, and limits on fishing times and days. The Spanish administration does not
normally distribute quota; however, in the case of the “300s” fleet, the access to the
catch is distributed through effort allocations. Licenses are used to apply the regulations
to fishing taking into account gear, fishing area and species.
(2) Denmark
The Danish authorities then implement different management systems according to the
stock characteristics. The main aim of national management measures is to ensure that
the allocated quotas are utilized to as great an extent as possible. At the same time
direct limiting systems have been introduced in certain areas, e.g. permissions (licenses),
attached to species and/or areas. A variety of measures were incorporated including
seasonal catch limits, periodic bans, vessel rations according to vessel size, tie-up
schemes, bonus quotas in the pelagic fisheries for vessels harvesting a high percentage
of catch for human consumption. In addition vessel licenses are also required in either
specialized or fisheries under special fishing pressure. These include the pelagics, cod,
salmon, mussel, and horse shrimp fisheries.
(3) UK
In common with other member states of the European Union, the UK participates in the
establishment of rules and regulations under the Common Fisheries Policy. The policy
regulates UK fisheries and the UK is responsible for enforcement within its waters.

Within six miles of baselines, and in England and Wales only, Local Sea Fisheries
Committees, drawn from those with local knowledge of the fisheries concerned, make
and administer with the agreement of the Fisheries Departments concerned, bylaws to
regulate and conserve stocks, mainly shellfish. Elsewhere in the UK, these inshore
responsibilities fall on the Fisheries Departments. UK quotas for fishing various stocks are
administered directly by Fisheries Departments.
Technical conservation measures are established under European Union legislation and
include minimum size, minimum mesh sizes, area restrictions, and restrictions on certain
types of fishing gear. Certain specific provisions are also applied to UK fishermen under
national law. Fisheries Departments must license all UK vessels. These licenses are used
to regulate fishing activities. Within these arrangements, fish producer organizations are
responsible for managing quotas allocated to them by the Fisheries Departments and
together these organizations account for more than 70% of the quota species landed by
the UK fleet.
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(4) France
French maritime fisheries are managed under the EU Common Fishery Policy framework.
The Ministry of Agriculture and Fisheries is responsible for administering the sea fisheries
and marine aquaculture sectors. Within this Ministry, the Directorate for sea fisheries and
marine aquaculture is responsible for determining policy guidance with regard to sea
fisheries and marine aquaculture, and implements the regulations relating to activities
and public intervention in the sector. The Directorate divides out the fishing quotas
awarded each year to France under the CFP between local and regional Producer
Organizations. The participation and involvement of the sector in resource management
is ensured in particular by the National Committee of Sea Fisheries, an inter-trade
organization representing all stakeholders in the sector. The National Committee must be
consulted concerning any national or community measure regarding fisheries
conservation and management, the conditions applicable to professional fishing and the
working of inter-trade relations per se.
The regional and local sea fishery committees, for their part, provide industry with
technical assistance and information and play an active part in drawing up measures
taken at the national level with regard to regional committees and social action. After
consultation with these institutions, particular measures limiting the access to fisheries
are taken, in order to achieve a rational and sustainable management of the resource:
introduction of catch quotas, issuing of licenses by the administration or by the sea
fisheries trade association.
(5) Netherlands
The sea fishery operates within the framework of the Common Fisheries Policy of the
European Union. The inshore fishery is a national concern and must take into account
national policies on physical planning, water and nature management. The Ministry of
Agriculture, Nature Management and Fisheries is responsible for the national policy on
fisheries, which is embedded in the Policy Document on Sea and Coastal Fisheries. The
general objective of the Dutch fishery policy is to promote responsible fishing efforts and
a balanced exploitation of fish stocks. A variety of management measures are used to
achieve this objective including licensing, decommissioning for reducing the fleet, effort
limitations, and limitation of access. The Dutch government divides its national quota into
individual fishing rights. There is an individual transferable quota system for sole and
plaice that gives individuals the right to land a certain quantity of sole and plaice. These
individual quota can be traded or leased or be set aside for a maximum of two years.
Japan
Japanese fisheries target a wide variety of species inshore, offshore and in distant
waters. In Japan, the number of participants in certain sectors of fisheries is largely
controlled through grants of licenses and permissions on the basis of biological, economic
and social factors. The type of rights include: common fishery rights, set-net fishery
rights, demarcated fishery rights in coastal fisheries, Minister-licensed fisheries in
offshore and distant-water fisheries, and governor-licensed fisheries in other fisheries
located between the above two.
Rights-based fisheries are based on the traditional use of fishing grounds which have
been practiced in coastal areas from olden times. This does not provide an exclusive right
per se over sea areas, but a right to engage in fisheries based on limited conditions with
regard to fishing season, species and fishing methods. To obtain the fishing right, an
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applicant develops plans for utilizing the fishing grounds and the Fisheries Adjustment
Committee decides the eligibility of applicants through public hearings. The Prefecture
Governor then authorizes the right to successful applicants.
Fisheries licensed by prefecture governors are conducted mainly on the offshore side of
the area for fishing-right-based fishery. This system is aimed at protecting and
propagating fishery resources, regulating and coordinating fisheries, and establishing a
fishery order (Source: “Liberalizing Fisheries Markets Scope and Effects”, OECD, 2003).
The fisheries administration in Japan has introduced TAC for 7 fish species since 1997
and TAE (total allowable efforts) for 9 fish species in 2003.
Fisheries management system in EU and Japan
Both of the EU and Japan have managed the similar fisheries administration system
where roles of the central government and municipality governments are demarcated
and the maximum sustainable yields are targeted as numerical limits of fisheries
production.
The EU and Japan play a key role in the commercial exploitation of fishery products
globally, both as flag States and market States. Therefore both sides bear a vast
responsibility for the protection of the oceans' vital food and marine biological
resources.57
The EU and Japan have also kept their fisheries policies in the almost same direction with
regard to IUU regulation, fisheries subsidy and related MEA issues as mentioned in
following sections.

4.3.1.2 IUU fishing
The “International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and
Unregulated Fishing” was formulated in 2001 by FAO. The EU and Japan have put in
place legal instruments to combat IUU fishing, in particular, the Japanese Fisheries Law
and the Act on Regulation of Fishing Operation by Foreign Nationals and the EU IUU
Regulation (EC) No 1005/2008 (Joint statement of EU and Japan for IUU fishing in 2012).
In November 2013, the European Commission proposed to the Council of Ministers to list
Belize, Cambodia, and Guinea-Conakry as non-cooperative third countries in the fight
against illegal, unreported and unregulated (IUU) fishing. The decision by the Council to
place Belize, Cambodia and Guinea on the list of non-cooperating countries means that
fisheries products caught by fishing vessels flying the flag of these countries cannot be
imported into the EU while the countries remain listed (EC press release, 24 March
2014). Fish imports from these three countries to the EU and Japan were negligible in
2013, except the import from Belize to the EU in the amount of 14.8 million EURO.

4.3.1.3 Subsidies
Fisheries subsidies in the EU
The EU allows fisheries subsidies subject to the following objectives: 58

57

Joint statement of EU and Japan for IUU fishing in 2012.
Research Bureau, House of Representatives, 2009. “Fisheries Policies Trends in Europe, USA and
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To reduce fishing efforts or to mitigate negative socio-economic impacts caused
by reduction of fishing efforts
To develop commercial products as a measure of conserving fishery resources
that are not accompanied with any increase of fishing efforts
To modernize fishing vessels, measures of which includes improvement of on
board working and/or safety conditions
To develop fishing methods that have little environment impact

Fisheries subsidies in Japan
Japan made the following proposalsto the working groups of WTO jointly with the
Republic of Korea and Taiwan in June 2007;


Ban of the fisheries subsidies should be limited to ones that may cause over
fishing.
 Subsidy for building fishing vessel is allowed in case of that it is for recovery from
natural disaster or that it is included a measure for total reduction of gross
tonnage to 50% or more in vessels of the same fishing method
Subsidy for support of the followings is allowed; fishing fee for foreign waters, retire of
fishing vessels, small-scale fisheries, infrastructures for fishing villages, social safety net
that includes insurance, temporal stop of fishing and job change, and measures for stock
propagating. Whaling is a highly subsidized sector in Japan and an issue of high interest
to some European stakeholders. Scientific whaling of Japan in the Antarctic (JARPA) was
judged as a substantial commercial whaling by ICJ in 2014, and the decision was
accepted by the Japanese government.
Fisheries subsidies discussed in the WTO negotiations
Through the negotiations at the Doha Round (2001 to 2008), USA, New Zealand and
Australia proposed to prohibit fisheries subsidies generally except those aimed at
reduction of fishing vessels, fishery resource management and infrastructures, while the
EU and Japan proposed the prohibition should be applied only to specific cases such as
those that may cause over fishing or IUU fishing. Thus, compared with the opinion of
USA, New Zealand and Australia, the EU and Japan share relatively similar policies in
relation to the fishery subsidy.

4.3.1.4 MEA issues
It is said that the international trade cannot be even operated nowadays without due
consideration to national security, global environmental protection and intellectual
property rights. Actually, the international trade has been discussed as one of the
possible ways to ensure implementation of the global environmental protection through
Multilateral Environmental Agreements (MEAs). Among the MEAs, Washington
Convention, “Convention on International Trade in Endangered Species of Wild Fauna and
Flora”, directly relates to trading of aquatic lives. As of April 2015, the contracting State
totals 179, which include Japan and all the EU-28 except Austria and Latvia. Recently
European eel was listed on Attachment II of Washington Convention to prevent illegal
international trade so that the resource recovery programs can be ensured. However, the
main fisheries products that have been traded between the EU and Japan are not
included in Attachment I to III of the Convention.

4.3.1.5 International trade of fisheries products in EU and Japan
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The EU has been the largest single market for imported fish and fishery products,
followed by Japan and the United States of America. Fig-1 illustrates growing amounts of
import of fishery products in the EU and other top three countries during 2002 to 2011.
In 2012, its imports of the EU were valued at US$24.9 billion, in case that intraregional
trade is excluded. Its dependence on imports for fish consumption is growing. This is a
result of the positive underlying trend in consumption, but also evidence of internal
constraints on further expansion of supply. Japan, as well as the United States of
America, is the largest single importers of fish and fishery products and also highly
dependent on imports for fish consumption.59
Figure 3 Import of Fishery Products from 2004 to 2011 (unit: 1,000US$)60
25,000,000

20,000,000

15,000,000

Extra-EU
Japan
USA

10,000,000

China
5,000,000

0
2004

2005

2006

2007

2008

2009

2010

2011

Generally, when the level of trade liberalization is studied, the issues of tariff measures,
non-tariff measures such as quantitative restrictions, anti-dumping duties, and price
controls may have to be covered for consideration. However, fish trade of both the EU
and Japan has been in large excess of import for a long time. In 2011, the EU and Japan
are dependent on imports at about 125 and 59 percent, respectively, of their total fish
supply in live weight basis61. The percentage of 125 in the EU is resulted in the imports
that largely go over the total supply, which can happen because of the intraregional trade
that is included in the statistics. Extra regional import of fisheries products of the EU
accounted for around 20 billion US$ in 2007, while extra and intraregional trade
combined exceeded 40 billion US$. Such a high dependency on import may show that the
markets in both the EU and Japan have already been sufficiently opened for the overseas
exporters.
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FAO, 2014. “State of World Fisheries and Aquaculture”, FAO, 2014.
Data of the extra regional EU (Extra-EU) is estimated by extracting data for the products of Code
“03” from http://exporthelp.europa.eu/thdapp/. Exchange rate (EURO/US$) was applied with
simple annual average of the monthly rates that were obtained from a foreign exchange database.
Data of other three countries is sourced at: http://www.jfa.maff.go.jp/j/kikaku/wpaper/h25_h/;
the original data was based on the FAO “Fishstat Commodities Production and Trade”).
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Note also that there are no substantial “quantitative restrictions” in both EU and Japan
except those from illegal and treaty violation. The further study in this section will be
targeted on import and export of fishery products between the EU and Japan to know
each other’s dependency. The study will be done by using available statistics.62

4.3.2 Expected outcome
Theoretical ways to see linkages between market liberalization and its effects on fish
markets and resources may include a series of the studies on supply responses, effects of
fishing services and investment in fishing vessels, and effects of various trade and
industry support measures. Nevertheless, it is noted that fish trade of both EU and Japan
has been in large excess of import for a long time, and a level of fish trade liberalization
seems to be already high in both. Hence it is not likely that further substantial effects
from FTA are developed in the fish trade between the EU and Japan.

4.3.3 Impact
Meanwhile, there exists some concern on the possible social and/or economic impacts of
the FTA on the coastal fisheries communities where small-scale fisheries have been
practiced mainly for subsistence purpose. The cases of such communities or fishers’
villages can be found at the coastal areas in Spain and Japan for example. This will be
studied further.

4.3.4 Recommendations on fishery policies
The recommendations on fishery policies will be extracted from the above findings of this
case study and incorporated in the final report.

4.3.5 Roadmap for the work
environmental analysis

necessary

to

complete

the

Having outlined the progress and preliminary outcomes of the timber and fisheries trade
case studies, this section describes the following necessary steps in order to complete the
environmental analysis which will be published in the final report.
As mentioned above, the overall environmental analysis includes a more general
qualitative analysis as well as quantitative analysis, which are not yet presented in this
study.
The following specific steps will thus have to be undertaken:

Qualitative analysis:




Assess the impact of the EU-Japan FTA on the ability of the EU and Japan to
maintain existing regulatory provisions or to amend them.
Analyse the interaction with the most important MEAs.
Assess the likelihood whether a potential increase in waste and need in resources
(including raw and critical materials) resulting from an EU-Japan FTA could be
mitigated to a certain extent by an increase of trade in environmental goods and

62

Examples of the statistics to be used are the custom clearance statistics from the Ministry of
Finance in Japan as well as data for the products of code “03” available at
http://exporthelp.europa.eu/thdapp/
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services and an increase of cooperation on these issues.
Assess whether the economic valuation of biodiversity and ecosystems services
could be increased by the increased cooperation resulting from the FTA
agreement.
Analyse to what extent the EU-Japan Science Cooperation Agreement can have a
beneficial impact
Collect and analyse civil society concerns and issues

Quantitative analysis






This section currently awaits completion of sectoral analysis and availability of key
data necessary.
Analyse of impact on CO2 and most important types of GHG emissions.
Analyse of the most energy-intensive sectors and of the power generating sectors.
Analyse of the impact of trade liberalisation of environmental goods and services.
Possible impact/interplay with WTO Green Goods initiative.
Analyse of the effects on resource use and efficiency.

Case studies
The next steps of the analysis regarding the case studies will be to integrate, where
appropriate, references to findings of the general qualitative and quantitative
environmental analysis. In addition, input from additional stakeholder feedback will be
continuously included into the analysis for both case studies.
Specific additional steps for the forestry case study are to continue and expand the use
and consultation of the following sources:
















FAO and ITTO data on sources of timber imports to Japan and the EU.
Chatham House estimates of imports of illegal timber into Japan and the EU
(‘Indicators of Illegal Logging’ series, studies conducted in 2010, and updates
about to be published).
Review of sustainability chapters in the EU’s ‘new generation’ FTAs (to be
considered for potential parallels).
Review of options for action on illegal logging considered during Japan’s
chairmanship of the G8 (web documents, author’s own papers), and actions
undertaken since (Chatham House study).
Specific additional steps of the analysis for the fisheries case study include the
following:
Continue and expand use of FAO data on sources of fish imports to Japan and the
EU, as well as FAO and University of British Columbia estimates of imports of
illegal fish into Japan and the EU. view of action following the 2012 Japan-EU joint
statement on IUU fishing (web documents).
Review of sustainability chapters in the EU’s ‘new generation’ FTAs (to be
considered for potential parallels).
The actual ways of executing “legal instruments to combat IUU fishing” in Japan
will be studied in relation to the fishery production and trade sector.
So as to see whether the subsidy can be an obstacle for FTA, the study for the
details of Japanese fisheries subsidy system will be added.
In Section 4.3.7, possible social and/or economic impacts of the FTA on the
coastal fisheries communities are planned to study subject to availability of the
necessary literatures.
The issue/situation on whaling will be further developed and incorporated in the
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final report.
Imports of live juvenile eels of Japan will be studied, and impacts of the FTA in
this area will be assessed.
Compared with the opinion of USA, NZ and Australia, the EU and Japan share
relatively similar policies in the fisheries subsidies. However, so as to see whether
the subsidies can be an obstacle for the FTA negotiations, a study of the details of
Japanese fisheries subsidies system will be added.
The relation of EU-Japan fish trade to the treaties with regional fisheries
management organizations will be further studied.
The Japanese import from Asian countries will be further studied. The possible link
between them and EU import from Japan will be identified by checking
commodities that may commonly appear.
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5

SECTORAL ANALYSIS

5.1 Business services and financial services sector analysis
5.1.1 Introduction
Overall, the share that services trade increase is of total trade according to the impact
assessment report of the European Commission is 4.5%. The overall export increase in
services trade is estimated to be 989 million Euros (compared to an export increase of
21037 million Euros for all non-services sectors).63
The supporting studies conducted for the impact assessment report published by the EC
in 2012 suggest that major barriers affect cross-border financial services trade between
the EU and Japan in the financial services sector. The trade cost equivalent (TCE) of
these barriers is estimated to be between 12% and 15%. 64 These barriers result mostly
from NTMs in the Japanese financial services market. The study estimates that up to
49% of these costs could be reduced through the EU-Japan FTA negotiations.65 As a
result of a scenario of a conservative negotiation outcome, the FTA agreement could lead
to an increase of EU finance sector exports to Japan of 0.9%. The insurance sector 66
could increase its exports by 2.3%. The exports from the Japanese finance sector are
estimated to increase by 2.6%, while the same figure for the insurance sector in Japan is
1.8%.67 Output from the Japanese and EU financial services sector is expected to
increase by 0.1% respectively. The EU insurance sector output is estimated to increase
by 0.2%, while the same figure for the Japanese insurance sector is 0.01%. This would
result in an increase in exports to Japan of 30.2 million Euros in the case of the European
finance sector, and an increase of 46.3 million Euros in the case of the European
insurance sector.68
Significant barriers exist in the Japanese business services sector and 51% of NTMs in
the sector could be addressed by FTA negotiations. 69 A reduction of these barriers could
result in an increase of EU business services exports by 9%, while Japanese respective
exports are estimated to increase by between 5% and 11%. 70 Output increase for the EU
business services sector is estimated at between 0.2 and 0.3%, while the increase for the
Japanese business services sector is expected to be between 0.1 to 0.4%. The resulting
increase in exports of the European business services sector to Japan is estimated to be
651.2 million Euros.71
Considering these potential gains associated with services liberalisation, it becomes clear
that a large increase of exports that could result from the agreement is expected to
63

Francois, J., Manchin, M., Norberg, H., 2011. Economic Impact Assessment of an FTA between
the EU and Japan.
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Ecorys, 2009.
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Ecorys, 2009.
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Note that insurance is not included in the financial services sector according to the sectoral
aggregation used by the European Commission for the 2012 impact assessment report.
Accordingly, insurance is outside of the scope of the specific analysis of financial services for this
study. However, the issue of insurance is briefly mentioned here as a reference for the overall
economic analysis of this study, where the issue will be briefly discussed.
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the EU and Japan.
104

EUROPEAN COMMISSION

originate from liberalisation of services. The shares of potential export increase in the
financial and business services sectors are significant. An ambitious and economically
significant liberalisation through an EU-Japan FTA depends on gains associated to
liberalisation in services, in particular in the two sectors analysed in this section.
Note, however, that this importance of services in contributing to export increases, also
compared to other FTAs, as well as the significant potential economic gains from
liberalisation, stand in contrast to only limited perceived interest by stakeholders in these
sectors.
Throughout the stakeholder consultation process conducted up to this stage of the
analysis, stakeholder interest in these sectors as well as the degree of feedback received
on these specific sectors was comparably low. How could this relatively low interest of
stakeholders be explained? One explanation could be certain characteristics of the
Japanese services sector, such as the low productivity of the services sector overall or
the low profitability of the Japanese financial services sector. An additional reason for this
could be the high cost of market entry. Furthermore, many of the existing barriers are
more related to regulatory issues in the Japanese market which is heavily based on
corporation to corporation business. European business could be more interested to
directing attention to high profitability, high-yield and low entry cost emerging markets
instead. Such high value added consumer markets could be perceived as more profitable,
thus decreasing the relative priority of the Japanese financial services and business
services sectors.
This low interest raises the problematic issue that ongoing negotiations might focus on
negotiating market access in these sectors that is then not used by European
stakeholders. Will the reduction of barriers in different areas of these sectors be sufficient
for making these sectoral markets more attractive for European business than the
competing markets of other trading partners? Will such liberalisation make these sectoral
markets attractive enough in order to attract significant increases in trade and
investment, and thus significant economic gains? And which sub-sectors and specific
areas as well as trade barriers should the negotiations focus on in order to make these
markets of these sectors as attractive as possible? Addressing these questions is a crucial
element for making policy recommendations aimed at trade negotiators on both sides,
which is the aim of this analysis.

5.1.2 Baseline
In a first important step of the analysis, the baseline for the Japanese business services
and financial services market has to be described. This baseline description includes a
detailed overview of different sub-sectors measured both in real output and real valueadded.
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Figure 4 Real output of business services and financial services, 2011 (million
Euro; percentage)72
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Figure 4 shows the real output of business services and financial services in Japan,
measured in million Yen. It becomes clear that the other business services (28% of total
output), the rental services (17% of total output) and the information services (14% of
total output) are the major sub-sectors in the business services market in Japan. In
addition, the figure shows that the overall Finance sub-sector only accounts for 24% of
the total Japanese business services and financial services market. However, for a
complete description of the baseline of the Japanese market and as both business
services and financial services tend to be high value-added services, also the real valueadded of the business services and financial services has to be taken into account.
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RIETI, 2014. Japan Industrial Productivity Database 2014. Available at:
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Figure 5 Real value-added (year 2000 JPY) of business services and financial
services, 2011 (million Euro; percentage)73
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As illustrated in Figure 5, when measuring real value-added the sub-sector of rental
services is the most important (29% of total value-added), while the other business
service maintains its relative share (28% of total value-added). Note that the relative
share of the Finance sector only accounts for 21% of the total business and financial
services market.

5.1.3 Expected outcome: focus of analysis on specific sub-sectors
In a second step of the analysis, the overall expected outcome of the FTA negotiations,
which are negotiated via a negative list approach, will be assessed to provide a basis for
the later analysis of its impact on the financial services and business services sectors on
different levels. As pointed out in the impact assessment report, in its supporting studies
as well as the terms of reference, this section will focus on the analysis of reduction of
NTMs in the financial and business services sectors.
At this stage of the overall research process, this section is confined to outlining different
important areas of analysis and providing a description of which services sub-sectors the
analysis focuses on. A first important point to mention is that stakeholders have
highlighted the importance of professional services, with important groups being, for
example, lawyers, architects, accountants, and engineers. The analysis of business
services will lay a strong focus on professional services such as legal services, or
73
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professional services relating to accounting, architects, medical and dentists and
midwives/nurses, and engineers.
The potential gains of further liberalization of these services sectors need to be analysed.
An important point is that the Japanese overall services sector is characterized by low
productivity.74 There are not a lot of existing barriers in the corporate market, for
example. Some barriers exist in the retail market, but they are not considered to be very
profitable.
The Japanese financial services sector is specifically characterized by low profitability.75
This is illustrated by small profit margins of banks in the Japanese banking sector. For
example, the average return on assets of Japanese banks from 2001 to 2011 was only
0.03%, while the average return on equity was 1.08%. 76 Another example illustrating
this unprofitability is the fact that Citibank, one of the two foreign banks in Japan that
are incorporated locally77, decided to sell its retail banking business in Japan to a
Japanese competitor last year.78
Concerning the sub-sector of insurance, mainly two issues are important. A first
important point is the issue of competition related to Japan Post Insurance (JPI).
European insurers highlighted that JPI is profiting from a preferential treatment in Japan,
allowing JPI, for example, to issue new insurance products with which European insurers
cannot freely compete. In April 2012, new amendments to the Postal Privatisation Law
were introduced by the Japanese Diet. This eliminated the previously existing
privatisation deadline for JPI, which had been set at 2017. The amendments limit the
access of private insurers to JPI’s network, thus making it easier for JPI to issue new
products. They also provide special legal and regulatory exemptions to Japan Post
Insurance, including exemptions from provisions of the Insurance Business Law.
Furthermore, it allows Japan Post Insurance to enter into new business under a
notification system. However, note that, concerning the issue of the introduction of new
products, Japanese Government has committed to the establishment of a level playing
field and equivalent conditions of competition before such new products are approved.
Regulatory advantages for mutual aid cooperatives (Kyosai) in Japan are a second
important issue. These companies do not have to follow the same regulation as privatesector insurers. For example, they have to pay generally lower taxation and they do not
have to provide the same level of protection to policyholders in the case of bankruptcy.
Furthermore, they are not regulated by the Insurance Business Law and not supervised
by the Financial Services Agency.
Another important overall characteristic of the Japanese financial services and business
services sectors is a high cost of market entry. This issue of high cost of market entry is
74
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also related to a horizontal issue in the services market, which is the issue of recognition
of qualification related to mode 4 liberalisation.
The group of engineers in professional services, for example, also points to another
important horizontal level of the analysis across different services sectors: the issue of
recognition of qualification. An example of this is the issue of recognition of qualification
of European engineers in Japan which concerns liberalization of mode 4 in services. This
important issue of measuring gains from mode 4 liberalisation and mutual recognition is
analysed in further detail in the social analysis section of this study (see section
3.4.1.4.).
Also potential outcomes of the negotiations related to mode 5 in services have to be
analysed for a complete assessment. Mode 5 in services relates to the importance of
services inputs in the exports of manufacturing sectors in the EU and Japan. 79
Already at this stage, the analysis points to several specific areas of interest where
potential economic gains could be obtained and where market attractiveness could be
significantly reduced trough trade policy negotiations. This is especially true for the area
of different professional services as well as regulatory issues concerning the insurance
market. In addition, horizontal issues such as recognition of qualification seem to be
important. These issues will constitute a first focus of the analysis in this section.
Furthermore, stakeholder feedback is essential for identifying additional important subsectors as well as specific trade barriers and regulatory issues where market liberalisation
could result in benefits for both the EU and Japan. Identifying these issues is necessary
in order to conduct a full analysis of the estimated outcome of the FTA and to provide
relevant recommendations to policymakers. The analysis in this section will therefore
continue to heavily rely on additional stakeholder feedback in order to maximize the
assessment of potential liberalisation benefits in different sub-sectors. Further analysing
the sub-sectors and areas mentioned in this section and identifying additional important
issues is a necessary condition to address the underlying questions related to this sector
mentioned above.

5.1.4 Roadmap to complete the business services and financial services
sector analysis
This section describes the necessary steps to conduct the final part of the analysis, which
is the assessment of the impact of the identified negotiation outcome on different levels.
This assessment is the necessary condition to provide policy recommendations to trade
negotiators. The next steps necessary to complete these sectoral studies are as follows:


Further complement the analysis of existing market barriers in different subsectors in order to complete the assessment of the potential outcome from
liberalization and to complete the identification of areas of focus of the analysis. In
addition, this will be necessary for analysing potential cross-sectoral effects as
well as the impact on investment in these sectors.



Address, in more detail, the potential gains relating to the horizontal issue of
services mode 4 liberalisation and recognition of qualification. Complement the

79

Cernat, L., Kutlina-Dimitrova, Z., 2014. Thinking in a Box: a ‘Mode 5’ Approach to Services
Trade. Available at: http://trade.ec.europa.eu/doclib/docs/2014/march/tradoc_152237.pdf

Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number] EN

sectoral studies with relevant findings from the overall social and environmental
analysis in order to allow an assessment of the impacts on these sectors on these
levels.


Incorporate additional feedback from stakeholders for the analysis of the different
sub-sectors and for the identification of additional sub-sectors where liberalisation
could result in significant gains for the EU and Japan.



Incorporate findings of the SME survey in order to contribute to the analysis of
impacts on SMEs in these sectors and on their competitiveness in them.
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5.2 Motor vehicles sector
5.2.1 Introduction
Trade in the motor vehicles and related markets remains one of the most complex issues
for trade policy. Considering it is an industry driven by economies of scale that is largely
achieved through internationalisation and trade, negotiating market access is a key
component in the growth strategy of any automotive industry, especially in relation to
the emerging markets. However, the structural capacities amongst the ‘legacy markets’
(Europe, Japan and the United States) is also a genuine concern.
Since the economic impact assessment conducted by the European Commission was
concluded in 2012, some developments affecting the motor vehicle trade may have had
an impact on the assumptions behind the study.
To begin, there has been a period of certain recovery and stabilisation on both the
European and Japanese markets, following structural adjustments on both sides.
Especially on the side of Japan, where the Great East Japan Earthquake disrupted
manufacturing production and supply-chains, but also led to industrial restructuring and
adjustments.
This interim report has been preceded by extensive stakeholder consultations. The vast
majority of inputs concerns impact on the passenger cars (PC) segment from the
negotiations. As a work in progress, this interim report reflects this fact, and it is
therefore necessary to specifically collect data and stakeholder inputs on other segments
(e.g. commercial vehicles (CVs), two-wheelers) and supply-chain effects (parts, industrial
cooperation) before a complete view is presented.

5.2.2 The baseline
Long-term aspects of demand and supply side structures
Purchase of PCs in Europe and Japan are amongst some of the highest levels in the
world, indicating that the potential of both markets comes from mainly replacement
volumes than shifts in population, income or other demographic shifts. Although the
majority of growth is in emerging markets, not all legacy markets are stagnant: Car
ownership in Europe and Japan is still growing, whereas the US market is clearly in deep
decline. Although the density increase in both the EU and Japan are not comparable to
the emerging markets, the new car registration in Europe and Japan have returned to
growth at 4.7% and 3.1% respectively in 2014.80 However, in the long-term Europe’s
population growth is stable at near-zero levels (-0.2% in 2012; 0.3% in 2013), and the
Japanese population growth has turned negative for the first time in 2014, pointing to
upgrading high-end products amongst a fairly constant population size as the long-term
market factor.
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Figure 6 Car ownership per 1000 inhabitants; change rate (2008-2012)
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Despite the recent uptake on the both markets, the more important long-term factors are
about internal market competition. The contraction on the PC market has reorganised the
European markets where the foreign PC brand (i.e. manufacturers headquartered
abroad, but which may still produce in Europe) carried and internalised a larger share of
the market contraction. At the same time, the European brands managed to increase its
sales and market shares on their behalf. According to industry statistics, European
brands are successfully squeezing out foreign branded PCs, notably brands such as Ford
and Toyota.
Figure 7 Market contraction in Western Europe, compared to sales by brand
origin
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Source: ACEA, New Car registrations, 2012; 2014.
An important difference between the EU and Japan is the overcapacity in PC
manufacturing. The current average capacity utilisation rate (per plant) is at 70% in
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Europe.81 If the break-even point for a plant is somewhere between 75 to 80% utilisation
rate, the EU industry average must be below long-term sustainable levels. At least five
plants in Europe have been closed down (in Belgium, France, Germany, Sweden and the
UK), with a reduction ratio of approximately 3-4%.82 In comparison, plants located in
Japan are currently operating at 87% utilisation rate following the capacity reductions
that took place after Great East Japan Earthquake, a reduction estimated to
approximately 11% that put the average utilisation rate of Japanese plants above the
break-even point (IHS, 2014).
Although expanding sales of EU motor vehicles on high-end overseas markets, such as
Japan will positively contribute to European utility rates, the overcapacities were not
caused by foreign imports, especially given that the crisis led to higher shares for
European brands. The trading relationship discussed below concludes that Japan, like
most foreign producers, cannot offload their surplus capacities in Europe: 63% of
Japanese branded cars are made in Europe (and also exported from Europe), and
primarily minor and niche manufacturers import Japan-made PCs for sale into the EU.83
Figure 8 Enterprise R&D expenditure in motor vehicles; constant 2005 US$ (mn,
PPP adjusted)
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The final long-term factor concerns new market entrants. Due to technological factors
and the importance of local production, the motor vehicle sector often represents the first
step towards high-end industrialisation and exports in emerging markets such as Brazil,
China and India. However, new entrants will not only come from emerging markets, but
81
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also possibly from other sectors such as the ICT industry. Such latecomers can respond
to market incentives on global scale and with the least amount of legacy costs. In this
context, the EU and Japan are both “legacy” economies, and share some similar
challenges. Although R&D is a key factor to upholding competitiveness on the export
markets, the spending amongst EU Member States varies considerably. Japan spends the
equivalent to Germany, France, Italy, Spain and the UK together, even adjusted for PPP.
Figure 9 Production output, passenger cars, 2009-2014, (units) adjusted scale
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In conclusion, the PC ownership in Japan and Europe is surprisingly still growing. Wages
and employment may be stabilised in both the EU and Japan in the short term, but in the
long-term, labour productivity and value-added could be declining in certain EU Member
States while improving in others, when supply-side factors, such as R&D spending and
overcapacities affect market performance. Given the variance of overcapacities amongst
EU manufacturers with the relatively large share of localised production amongst
Japanese brands, it is primarily internal firm-level competition that shapes the European
markets, rather than trade liberalisation.
EU-Japan trade related baseline factors
Analysts have suggested that motor vehicles are naturally produced locally in the region
(Copenhagen Economics, 2014). Starting with the PC market. Since 2011, 37-41% of
European production (measured in units) is destined for exports, a share that is
increasingly growing. The share is even higher measured in trade value, as it is primarily
premium models in each size and segment that is being exported from Europe. These
levels converge to the exact same levels as Japan’s export ratio, which is currently at
40% and declining in recent years. The conclusion is that the PC segment has a similar
degree of export dependency in the EU and Japan although Europe’s ratio is still growing.
Meanwhile Japanese manufacturers have less capacities for export in Japan, but already
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own 14 factories in the EU with 32 000 employees that produced 2.3 million units in
2013.84
Figure 10 EU Export dependency in the PC market (%, units)
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Motor vehicles are not only the category with the largest trade surplus in EU trade;
Europe’s surplus is one of the largest manufacturing trade surpluses in the world. In a
bilateral context between the EU and Japan, trade in motor vehicles is in deficit but only
due to parts that are imported for assembling Japanese branded PCs in Europe. In the PC
and CV categories, trade is overall in balance, and in recent years to Europe’s favour.
As both the EU and Japan are high-end markets and high-end manufacturers, they have
a natural presence in each other’s markets. With 79% share of the import value, the EU
manufacturers practically dominate amongst imported cars in Japan, whereas 19% of
imports to the EU are Japanese.85 Even in the often disputed small and mid-sized
segments (< 1500 cc), Japan’s importance as an export market for EU made PCs is
clear: EU exports to Japan represent 13% of Europe’s global exports although Japan only
represents 5% of the world market.
Recent developments showed that EU brands are marginalising foreign brands on the
European market. The remaining markets shares are split amongst foreign brands which
cannibalise on each other, and more recent entrants (e.g. popular models of Korean
brands) are displacing more established Japanese and American brands. Together with
localised production of Japanese brands, the EU imports of passenger cars from Japan
are shrinking rapidly, dropping more than 35% in five years. Given that the organic
growth of the EU market and Japanese utilisation rates have stabilised, it is likely that
the rapid fall in Japan-to-EU exports may stabilise as well in the short term.
84
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Figure 11 EU-Japan bilateral trade in PCs and parts, 2009-2013
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5.2.3 Assessing the impact of the FTA
2012 Impact Assessment
The very specific market conditions and trade patterns in the automobile sector make
any quantitative assessment of trade liberalisation between the EU and Japan very
difficult, making motor vehicles not easily captured in any type of economic model. The
2012 impact assessment (CGE-modelling by Francois, Manchin, Norberg) shows an
increase of EU exports of approximately 13%, compared to an increase of 56% for
Japan, which is overall based on an assumption of tariff elimination.86
Whereas the 2012 impact assessment has taken into account productivity improvements
in the EU and Japan from investments in each other’s markets, CGE models in general
cannot take into account the effects from localised production. More generally, CGE
models do take into account stronger preferences for local products, but not necessarily
for certain car types (such as kei cars discussed below), assuming instead that
automobiles and parts thereof are supplied under conditions close to perfect competition.
Nor do they take into account that price elasticity (output changes due to price changes
as a result from trade liberalisation) is often distorted by brand loyalty, which differs
between manufacturers and model to model, rather than country of assembly.
Also, the experiences of the EU-Korea FTA show that given the presence of local
production, actual cross-border trade in PCs is often concentrated on very few
manufacturers, with effects on trade flows highly depending on the popularity of certain
models rather than tariffs. By coincidence, Korean exports to the EU increased
immediately after the FTA came into force – which could also be observed in markets
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that did not yet have a FTA with Korea, and could be attributed to the success of one or
two car models of that particular year.
Alternative impact assessments
Besides the 2012 impact assessment, there are three sector specific studies, which
estimate the effects of the EU-Japan FTA. Both are projection formula based on market
data and arithmetic based on author’s assumptions. Unlike the 2012 impact assessment
model, neither of the models takes into account any other markets than the EU and
Japan, with quite distinct features and limitations.
The first, by Deloitte Belgium (2012),87 is based on an assumption that the EU market
will grow by a compound annual growth rate of 1.4% up to 2020 (+11.8% from 2011),
while the Japanese market would shrink by 10% in the same time interval. Deloitte
Belgium does not take into account any demand increases from the FTA at all in either of
the markets. Interestingly, trade liberalisation does not affect the model. Instead, the
model is based on an assumption that Japanese branded cars would increase by an
additional 443,000 units (based on Japanese market shares increasing from 4 to 6.7% of
the market, equivalent to an increase of 67% of the EU market that is already assumed
to be expanding. Unlike real life observations, the Deloitte study assumes that this
market expansion by Japanese brands would take place exclusively at the expense at EU
manufacturers, not other foreign competitors. Moreover, Deloitte assumes that Japanese
manufacturers would repatriate production back to Japan from their EU local
manufactured PCs in the EU would drop from 60 to 50% of European sales.
The second consultancy study is by Mitsubishi Research Institute (MRI, 2012), 88 which
assumes that the FTA leads to improved purchasing power from real GDP increases in
both the EU and Japan. Lower unemployment rates in Europe leads to further improved
spending, whereas interest rates and higher petrol price increases lead to marginal
adjustment of Japanese purchase of PCs. Under these assumptions, total demand would
increase by 4.6% (CAGR +0.45) in Europe and by 2.2% in Japan compared to a scenario
where the FTA is not concluded. The FTA impact is compared to a baseline of no-FTA
scenario, where the baseline is a market contraction that is relatively minor for the
European PC market (-5%) but quite severe in the case of Japan (-26%). The assumed
GDP increase of +0.51% from the FTA for the EU is generally in line with 2012 Impact
Assessment (cf. +0.39 to +0.76%), while +1.2% for Japan differs greatly (cf. +0.12 to
+0.29%). The calculations assume symmetrical trade barrier reduction (10% tariff cuts
in Europe and 10% AVE reduction in Japanese NTMs) set against MRI’s proprietary price
elasticity.
The third study, conducted by Copenhagen Economics,89 looks at trade liberalisation with
various counterparts, including Japan. It uses a partial equilibrium (PE) model which,
unlike a CGE model, does not look at the influence of other sectors or the increase in real
income from trade liberalisation overall. However, the model uses NTM AVEs and price
elasticities that are built on real-life and model-specific observations, addressing some of
87
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the limitations of the CGE model. The model also singles out localised EU production by
foreign brands.
Comparison of the impact
Table 16 Comparison of quantitative assessments

Assumptions

Francois,
Manchin, Norberg
(2012), Scenario
G

Deloitte Belgium
(2011)

Mitsubishi
Research
Institute (2012)

Copenhagen
Economics (2014)

Equilibrium model
based on relative
prices,
productivity and
elasticities in
GTAP

European market
grows +1.4%
CAGR until 2020
while Japanese
market contracts
by -10%.
Japanese
manufacturers
increase their
sales by 67%

 European
market grows
+0.45% CAGR

 Full effect
from EU-Korea
FTA
implemented

 Japanese
market grows
+0.22% CAGR

 Real life
observed
elasticities

Impact on
the economy
from the FTA

0.76% economy
Does not affect
wide (GDP)
model
increase in longterm in the EU;
+0.29% for Japan

+4.0% increased
sales in the EU

Trade
liberalisation

9.9% AVE on
Does not affect
Japanese exports; model

10% AVE for both 11% AVE on
JPN and EU
Japanese exports;
5% AVE on EU
exports

1.04% AVE for EU
exports
Results on
bilateral
trade flows

Approx. +56% for
Japanese exports;
+13% on EU
exports

Measured in
units: approx.
+87% on
Japanese exports;
-10% on EU
exports

Does not affect
model

+2.2% increased
sales in Japan

Measured in
units: approx.
+17% on
Japanese exports;
+22% on EU
exports
(recalculated
from brand sales)

Measured in
units: +5% for
Japanese exports;
+1% on EU
exports; less than
-0.1% on local EU
production

The differences in the outcome between the four studies are strikingly different. The CGE
model assumes an average increase of Japanese exports to the EU at 56%. Given that a
CGE model cannot reflect the very strong and specific preferences that exist on the PC
market (between brands, model types), these estimates are likely to be in upper bounds
of real life effects. Sector aggregation in GTAP database does not allow for further
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disaggregation within the category. Nor does the study quantify whether cross-border
trade could instead lead to increased investments and local production inside the EU by
Japanese firms. Effects on employment is -0.74 to -0.78%, which also likely to be in the
upper end due to the model.
In comparison, the Deloitte Belgium study simply assumes a given increase of Japanese
exports of 87%. Author assumes that Japan’s market share in the EU increases from 4 to
6.7% with additional organic market expansion in Europe. Similarly, the study merely
assumes that a market contraction in Japan will lead to near 10% decrease in exports,
with little impact from the FTA (a 0.2% increase in market share from removing nontariff measures, NTMs). As mentioned, these volumes are exclusively taken from EU
brands, whereas bilateral tariff reduction leads to trade being diverted away from other
imports that continue to pay the duties. Employment loss of -34 500 to -72 760 jobs in
the study, which calculated against current employment in PC manufacturing, would be
equivalent to -1.6 to -3.3%. This number is two to four times the employment effect
estimated by the 2012 Impact Assessment. The disproportionate difference must be
explained by the multiple the authors apply to number of jobs at assembly, and/or
support functions such as distribution, sales, services. The latter category of employment
tends to be a constant, whether the car is assembled in the EU or overseas.
The MRI study does not quantify imports and exports between the EU and Japan but
instead present the results as sales by Japanese and European brands. If one assumes
63% of Japanese branded PCs sold in the EU are manufactured in Europe in translation of
these numbers,90 Japanese exports would increase by approximately 17% against a noFTA scenario. It assumes that every percentage point in NTM reduction leads to a 1%
increase in sales (which is all exported). Unlike the other studies, MRI study leads to a
relatively modest increase in employment of +0.7% for the EU.
The resulting impact on trade flow depends on how precisely each model manages to
capture price elasticities and values the trade barriers accurately. In the first instance,
the partial equilibrium model in Copenhagen Economics (2014) is the only model specific
to the European PC market, taking also into account volumes produced locally. Regarding
the FTA outcome, all authors assume full tariff reduction in the EU, i.e. approximately
10% reduction in AVE for Japanese exports with the exception of Deloitte (who does not
calculate effects from the FTA, but simply make an assumption about its effects).
Assumptions on NTM reduction in Japan vary between 1-5% reductions in AVE.
Moreover, each study measure the effects from different benchmarks: both MRI and
Deloitte measure the changes from an assumed baseline based on what they find to be a
likely market development (MRI with increase spending as a dynamic effect from the
FTA), whereas the equilibrium-based models assume a change “given all else alike”.
In sum, it is difficult arrive at a conclusion where the pure impact from the trade
liberalisation alone could exceed the results in the 2012 Impact Assessment. The CGE
model itself is based on assumptions that likely overstates the effects on trade flows on
the PC market, in particular between the investment-driven relationship between the EU
and Japan. In the light of this, with its assumption on NTM reduction in Japan, the results
should be the outer limit in regards to impact on EU production, while the partial
equilibrium model describe the most likely outcome, with -0.1% impact on EU output.
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This should be compared to the output loss in 2012 Impact Assessment, which is -0.56%
in the long run, with lower impact on employment.
Non-tariff measures and regulatory divergences
The conclusion in the section holds given the assumptions of the model, and
approximately 5% reduction in AVEs can be achieved through NTM negotiations. As the
exports to the Japanese market enter duty-free, any increase in European bilateral
exports is based on reduction of regulatory divergences and fiscal measures.
Regulatory divergences, and entry barriers between EU and Japan
Similar to prior FTA negotiations, the main category of NTMs concerns adoption of UNECE
regulations. Both the EU and Japan are signatories of the UNECE 1958 Agreement
concerning the Adoption of Uniform Technical Prescriptions. According to industry
sources,91 Japan has already unilaterally adopted 37 out of 47 passenger vehicles
regulations, and outstanding ten regulations are likely discussed in the FTA
negotiations.92
A second type of TBTs, which the stakeholders have particularly raised, concerns issue
harmonised test-driving cycle for the measurement of emissions and fuel efficiency as a
particular concern. Also, the EU and Japan are jointly discussing the Worldwide
harmonized Light vehicles Test Procedures (WLTP) define a global harmonized standard
for determining the levels of emissions, pollutants and fuel consumption for PCs and
certain light CVs.
Third category of NTMs concerns zoning issues for dealerships and auto-servicing shops,
technically a services barrier. Media has reported that these issues are solved through
government guidelines issued to prefectural governments, and more service shops are
approved.
Finally, other divergences between EU and Japanese safety regulations and testing
procedures may also exist outside the scope of 1958 Regulations.
In the next step of the sectoral analysis, the real value of these AVEs is critical in order
to assess whether the impact will as envisaged in the impact assessments. Although
these are horizontal regulations, overbridging these divergences should have
considerable spill over effects (where benefits are accrued erga omnes to all parties
already part of these standards). But given the EU being the main and dominant exporter
to Japan, it should not be a major concern in the impact analysis. In addition, it is
necessary to assess the role of these NTMS from a supply-chain aspect and parts trade.
Also, a contextual and qualitative analysis, concerning Japan’s regional role in shaping
standards in the sector vis-à-vis third countries through regulatory influence and
technical cooperation (in particular ASEAN) and the extent competing standards may be
proposed in other FTA negotiations (notably TPP) may be necessary.
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Trade impact of the ‘kei car’ legislation in Japan
The state of play of NTMs implies that the regulatory divergences raised by the EU
industry have been dealt with or are pending implementation. However, one outstanding
issue in the negotiations concerns the prevalence and preferential treatment of Kei
jidōsha or kei cars (translated as light automobiles) on the Japanese market. Kei cars
were initially produced to popularise motor vehicle ownership in post-war Japan. Their
appearance is different from other light vehicles in general, where most of kei vehicles
sold are built as a micro vans or so-called "tall wagon" appearance with expanded head
room to facilitate entry and exit for e.g. elderly. Another characteristic is that they have a
maximum of 660 cc engines. Although a niche product unique for Japanese
circumstances, the share of kei cars on the Japanese market is actually steadily
increasing, currently comprising 41% of Japanese ownership.93


34% of the kei cars (effectively 14% of the Japanese registered vehicles) are
trucks (or so-called “cab wagons” and “bonnet vans”) used often by SMEs, and fall
into a completely different usage than most European light vehicles. 94 The
remaining kei cars belong to a category called “mini vans” that could be either
small vans or sedans, where the latter could compete with European sub compact
PCs.



Ownership is concentrated predominantly in the suburban or rural regions on
country roads, and 46% of the owners in areas with lowest levels of population
density (towns of < 100,000 people).95



39% of the owners belong to the lower income bracket of less than 4 million JPY
(€29,000). However, 54% of kei car owners are married women. Only 16% are
single, either female or male.96 The Japanese family structures suggest that a
substantial part of these 54% are second cars in either urban or rural households.



49% of the owners are 50 years old and upward.97

The three points above suggest that European sub compact/light PCs may not be suitable
for all target groups amongst current kei car owners, but certainly some –unclear how
many. If truck-type kei cars are excluded, about 27% of all Japanese registered vehicles
still remain of the potential kei market, which is a considerable market by any measure.
Further market analysis is required before the actual market potential is identified.
Given this potential, representatives of the European industry have asserted that Kei cars
“enjoy a number of special financial and other regulatory advantages” and that EU
manufacturers are “effectively locked out of a huge chunk of the Japanese market”. 98
Their request is that Kei cars should be taxed more directly in proportion to their engine
size, so that all segments of the market, including European small cars, can compete on
an equal footing; in several rural regions, kei cars are also exempt from motor tolls or
the requirement to certify that adequate parking for the vehicle exists.

93
94
95
96
97
98

JAMA Statistics, 2014
ibid.
Japan Mini Vehicle Association, accessed: http://www.zenkeijikyo.or.jp/pdf/kei-car2012.pdf
JAMA, 2014
ibid.
ACEA position paper on EU-Japan, 2012

Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number] EN

Indeed, it is clear that Kei cars come with clear and major economic benefits. The largest
cost-saving comes from the vast difference in acquisition costs, where the average
“regular” non-kei light car costs +37% more than an average Kei car. An average
imported small car cost 88% more.
Figure 12 Average pre-sales prices of small vehicles in Japan
2500

+88%

2000
+37%

1500

1000

500

0
Kei car ( < 660cc)

Domestic small PC (660-1500 cc)

Imported small PC

Source: Retail Price Survey, Statistics Bureau of Japan, Ministry of Internal Affairs and
Communication
The tax structure for car purchase and ownership is also disputed internally within the
domestic debate in Japan: The recent tax revisions of 2014 and 2015 have incrementally
reduced the preferential gap on the road tax, with compensatory measures for ecofriendly vehicles, including full exemption on the acquisition tax. The tax gap is still
considerable; approximately factor three, or 150,000 JPY (€1100) over the course of an
average length of car ownership in Japan (8 years) and even higher towards an imported
non-kei car.
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Table 17 Comparison
Kei car

Imported small car

(1)

(2)

Average purchase
price

Share of cost
difference
(2) – (1)

1,278,600

2,344,270

59%

Acquisition tax

38,358

117,214

4%

Weight tax

22,500

67,500

3%

Annual road tax

86,500

316,000

13%

210,960

222,720

0.7%

1,290,808

1,574,160

16%

358,400

551,680

5%

3,286,126

5,218,303

100%

0
(+0%)

+1,797,669
(+55%)

Liability insurance
Voluntary insurance
Fuel consumption
Total cost of
ownership
Cost comparison
with Kei car with tax
benefits
Source: own calculations99

As the table suggest, there are considerable differences in owning an average Kei car,
compared to owning an average imported small car. Over the course of average length of
car ownership in Japan, the difference in total cost of ownership amounts to almost 1.8
million yen (approx. €13,000), 55% higher than ownership of a Kei car. More than half of
the cost difference (59%) is attributable to the actual price of the car, whereas all taxes
put together amounts to 20% of the difference; assuming same distance travelled, the
fuel consumption amounts for 5% of the difference. Moreover, Kei cars also enjoy
exemption from parking requirements, which are regulated at sub-central prefecture
level by the local police that are difficult to negotiate; moreover, the calculation does not
take into account out of warranty repair of foreign cars that can be costly in Japan.
In conclusion, negotiating horizontal non-discriminatory measures such as taxes comes
with some political risk in trade negotiations and could potentially set precedence for
negotiating fiscal measures in Europe in future negotiations. However, reducing a tax
benefit for kei cars – or alternatively extend these benefits more proportionately and
evenly to other type of cars – is directly measurable and quantifiable.
Only one EU manufacturer has attempted to manufacture Kei class vehicles, and to date,
no suggestions have been made that European Kei cars were exempt from enjoying

99

Based on 8 years ownership where average ownership of kei cars is 8.4, non-kei car 8.07
(source: Japan Automobile Inspection & Registration Information Association, 2014); acquisition
tax of 3%/5%; Weight tax based on 3 + 2 + 2 + 2 years; road tax according to new tax rate for
fiscal year 2015; insurance prices based on market quotes; fuel consumption based on average
travel distance 7,354 km and fuel efficiency of 26.2 litre and 160 yen/litre (source: Statistics
Bureau of Japan, 2014).
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same benefits in Japan. Examples above suggest that even if the fiscal measures were
fully addressed, it is not given that the prospective buyers of Kei cars would consider the
current line-up of European small cars as the main differences on car purchase price and
fuel consumption remains. Furthermore, there seems to be at least some difference in
model types, price range and demographics.

5.2.4 Roadmap to complete the motor vehicles study


At this stage, the analysis has concerned the PC segment and Europe’s offensive
interests in these negotiations, including kei cars, where the stakeholder feedback
has been concentrated. Most importantly, this sector analysis must be completed
with further stakeholder exchange and assessment of other segments, in
particular CVs and parts and supply-chain effects, but also two-wheelers for a
comprehensive analysis.



Further research will also include closely following the ongoing negotiations and
the detailed expected outcome of the negotiations on motor vehicles. Once
negotiations are more advanced, a specific section further analysing conclusions
on the expected outcome of the negotiations will be included into this study.



It is possible that a deeper analysis of supply chain effects and the parts market
could look to SME aspects.



Improving regulations and removing legal boundaries on CVs could have benefits
to transport efficiency, as well as possible effects on the environmental analysis.



Some aspects in the analysis are inconclusive, which includes the quantitative
analysis of addressing NTMs, in order to assess the likelihood that the 2012
Impact Assessment and other assessments may hold. Similarly, more precise
assessment of the actionable kei car market size could be necessary.



Since the 2012 Impact Assessment, monetary policy and market developments
have caused JPYEUR exchange rates fluctuated within a corridor of -14 and +33%
since 2011, a wider range in both directions than e.g. EURSDR of -4 and +13%.
At first sight, at least nominal exchange rates play no role in terms of trade and
producers are unlikely to adjust their long-term investments (measured in
trillions) on the basis of short term fluctuations. Nonetheless, the competitive
impact from these fluctuations is larger than tariff liberalisation. If exchange rates
are assumed to have an impact, further studies on real exchange rates may be
required to determine whether they actually play a role.



There are also new market challenges – notably from connectivity and the smart
car concept, leading to competition from new entrants. Stakeholders at
consultations have explained that the “regulatory barriers would be completely
different,” and it may be necessary to consider such future regulatory issues and
synergies.



Finally, developing policy recommendations and flanking measures.
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5.3 The other transport equipment sector
Passenger rail services (PRS) play such a key role in Japan and in the EU that it deserves
attention before examining the issues raised by the rail supply industry
(locomotives/rolling stocks, infrastructure, signalisation).

5.3.1 The baseline
The passenger rail services (PRS)
As shown by Table 18, the Japanese PRS market (based on the usual indicator of
passenger-kilometers) is, despite the fact that Japan’s population is one-fourth of the
population of the whole EU. Moreover, it is key to note that the three major Japanese
PRS operators (JR-East, JR-Central and JR-West) are larger or comparable to the national
PRS operators of the largest EU Member States.
Table 18 Passenger kilometers (pk) in Japan and in the EU, billions

EU [a]
France
Germany
Britain
Italy
Spain
Netherlands
Poland
Sweden
Belgium
Austria
19 Others
Total

pk
%
88064 21.9
82836 20.6
55831 13.9
43349 10.8
22044
5.5
16808
4.2
17485
4.3
11218
2.8
9849
2.4
9713
2.4
45158 11.2
402355 100.0

Japan [b]
pk
126960
51674
52011
13592

%
32.4
13.2
13.3
3.5

West Japan [c]
Tokyo 9 [d]

29262
62293

7.5
15.9

Tokyo Metro

18520

4.7

JR East
JR Central
JR West
JR-3 others

158 Others
Total

37800
9.6
392112 100.0

Notes and Sources: [a] Eurostat and International Railways Statistics (2011). [b] Ministry
of Land, Infrastructure, Transport and Tourism for Japan (2009). [c] Major 5 private
railway operators in Western Japan [d] Major 8 private railway operators in Tokyo.
That said the Japanese rail operators differ from their EU counterparts in three key
respects. First, most of the 160 or so Japanese PRS operators are private, although some
of them may be influenced by public bodies. The three majors representing almost 60%
of passenger kilometres (JR-East, JR-Central and JR-West) are entirely privately held.
Their degree of independence will be studied further in the final report. In contrast, most
of the EU PRS operators are public firms. In this respect, Table 18 allows two
observations:


The EU Directives are enforced very differently by the various Member States, as
illustrated by the date of the first competitive entrant or by the incumbent market
shares. A sound comparison between Japan and the EU requires thus to take into
account some differences between EU Member States (as done below).
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Shareholders of private PRS operators are different. In Japan, they are mostly
banks and insurance companies In Britain, for example, they are often stateowned PRS operators from the Continent: for instance Abellio (NS, the Dutch
railway public company), ArrivaUK Trains (Deutsche Bahn, the German railway
public company) or Eurostar (SNCF and SNCB, the French and Belgian railway
public operators)

Table 19 Comparison, selected PRS operators and indicators

Countries

Germany
France
Italy
Poland
Spain
Britain
Japan

Market description
Name
Legal
Date of Incumbent PCP in %
of the main
status
first
market revenues
PRS operator
entrant
share %
[a]
Deutsche Bahn Public 90-99% [b] 1997-2000 [b]
90.0
44.0
SNCF
Public 100%
2011-2014 [c]
97.0
33.0
FS-Italiane
[d]
[d]
[d]
[d]
PKP
Public 100%
2004
42.2
42.0
Renfe
Public 100%
none
100.0
n.a.
19 firms
Private 99%
1996
9.1 [e]
35.0
JR-East
Private (1987)
-JR-Central
Private (1987)
-JR-West
Private (1987)
--

Key indicators on PRS firms
ReveOperating Emplonues
income
yees
bn euros bn euros
number
39.1
2.2
295763
27.0
2.4
244763
8.2
n.a.
72043
n.a.
n.a.
84422
2.3
n.a.
13830
---20.0
3.0
73017
11.2
2.6
16193
9.7
1.0
26778

Notes: [a] Share of public compensation payments (PCP) in the revenues of PRS
operators. [b] First figures refer to regional operations, second figures to long distance.
[c] first figure refers to international operations; second figure to national operations. [d]
No information provided by IRG-Rail. [e] Market share of the largest British PRS operator
(ScotRail).
Sources: IRG-Rail Monitoring Report 2014
The second difference is that some Japanese PRS operators are fully vertically integrated
firms (e.g. the three majors, JR-East, JR-Central and JR-West): they own the tracks on
which they run their own trains. This approach dates from more than a century for the
'original' private operators. It contrasts with the “unbundling” approach adopted in the
EU two decades ago. As a result, as illustrated by the map besides Table 18, Japanese
PRS operators split Japan’s territory into several “operators’ territories” which are de
facto comparable to the territories of the various EU PRS operators. This similarity
resonates in the fragmentation of both the Japanese and EU markets in terms of common
domestic norms.
Finally, the Japanese train operators deliver almost exclusively PRS while most EU rail
operators also provide freight rail services to a very large extent (though to a declining
extent). The Japanese rail freight services represent only 1 percent of Japanese total
freight services, a much smaller proportion than in the EU (from 17 percent in Greece to
86 percent in Latvia). This feature is due to several mutually reinforcing forces such as
Japan’s very mountainous geography and population density.
These differences should not hide a profound similarity among Japanese and EU PRS
operators. Both are consumers of rail supplies, hence have a strong interest in more
competitive rail equipment markets in order to get more choices, better qualities at lower
prices. Japanese PRS operators may appoint rail equipment producers to develop new
products according to their pre-set specifications. But these producers are subsidiaries of
very large, firms. The current macro-economic situation of most EU Member States
makes difficult for the PRS operators to have access to public subsidies—a key point
when one notes the substantial share of public compensation payments in the PRS
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operators’ revenues, even for the private ones, as shown by Table 19. In addition, EU
Member States’ governments have always been reluctant to allow state-owned PRS
operators to increase the prices of their services. As a result, the EU PRS operators have
also strong incentives to enlarge as much as possible their choices of rail supply
manufacturers.
The rail supply industry (RSI)
Table 20 provides a broad view of the main indicators of the RSI in the EU and in Japan,
based on data published in Ecorys (2012) which will be verified in coming work. This
analysis, if accurate, provides three observations:


There are wide differences in terms of size for production, consumption and
labour.



The Japanese RSI sector shows better competitiveness indicators than the EU RSI
sector: higher labour productivity, lower unit labour cost, higher gross operating
rate, better revealed comparative advantage, higher R&D intensity.



The Japanese RSI sector is more open than the whole EU RIS sector: higher
export intensity, similar import penetration. Interestingly, half of the Japanese
imports are from the EU.

Table 20 Basic indicators of the RSI sector in Japan and in the EU, 2009

Indicators
Basic
Production
Consumption
Employees
Competitiveness
Labor productivity
Unit labor cost
Gross operating rate
Revealed comparative advantage
RD intensity [a]
Trade
Total exports
Total imports
share imports from the EU
Export intensity
Import penetration

Units
bn euros
bn euros
000
euro/empl.
%
%
no unit
%
bn euros
bn euros
%
%
%

EU

Japan

27.1
19.5
160.7

3.1
2.6
16.5

30186
91.0
12.6
1.7
6.3-12.4

82883
35.0
22.8
1.9
12.8

3.9
1.2
-18
6.4

0.7
0.2
49.6
24.0
6.3

Note: [a] Year 2006-2007. The lower figure is for Germany, the higher for France (no
figure for the EU as a whole).
Source: Ecorys 2012.
This global picture deserves two remarks. First is that the differences in terms of size are
less marked when one focuses on the most dynamic aspects of the RSI sectors. For
instance, the locomotive and rolling stocks sub-sector is increasingly driven by the
Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number] EN

production of electric railcars and multiple unit sets. This specific market is larger for the
three major Japanese PRS operators (roughly 23,000 units) than for the three major
state-owned PRS operators in Germany, France and Netherlands (roughly 16,000 units)
[Messerlin 2014]. In the coming work on global trade indicators require a more detailed
analysis taking into account the individual EU Member States.
The Intercity Express Network case shows that so-called “mature” markets require even
more competitive RSI sectors. Such markets require massive investments in terms of
maintenance, renewal and modernization of the rolling stock and infrastructure.
Moreover, demand in mature markets is concentrated on more profitable high-end
products, and being successful in mature markets has a strong reputational effect for
getting contracts on third-country markets.
Preliminary recommendations
A Japan-EU trade agreement will be strongly supported by tens of millions of European
and Japanese daily train passengers if it accelerates the provision of better and cheaper
rail passengers’ services. This goal requires more competitive RSI markets in both
partners.
Achieving such a goal is facilitated by an important—though often left aside in the
context of the Japan-EU negotiations — feature shared by EU and Japanese RSI
manufacturers: they run major ongoing operations in the very dynamic markets of the
rest of the world (non-EU, non-Japan markets). Manufacturers do not run railway
operations either domestically or in third markets. This feature has two interesting
consequences for the Japan-EU negotiations. First, this high level of activity in third
markets gives “breathing space” to Japan and EU RSI markets, which allows adopting a
progressive improved market access in RSI. Second, these negotiations offer the
opportunity to enhance the Japan-EU industrial cooperation on dynamic third countries
markets. As best illustrated by the High Speed Trains markets, competition from new
entrants from third-country markets is quick to catch up.
In 2013, the EU imports of aircraft parts100 from Japan had the value of 327 million USD.
In comparison, US imports of aircraft parts amounted to 3877 million USD (almost 12
times more than EU imports).101 This indicates a much stronger trade relationship
between the US and Japan in this sub-sector. Japan itself does not apply tariffs on these
products, The EU, however, still maintains tariffs in this sub-sector. If the EU cuts tariffs
on aircraft parts, this would increase imports from Japan, thus strengthening the
competitive industrial cooperation and further integrating relevant supply chains.
Reducing EU tariffs on aircraft parts could thus be a way for EU policy makers of reducing
the relative competition faced from other trading partners such as the US.

5.3.2 Roadmap for completing the other transport equipment sector
analysis
This section outlines the next steps necessary in order to complete the final analysis of
the impacts of the EU-Japan FTA outcome in this sector on different levels, including a
detailed section focusing on the expected outcome, and a detailed section analysing the
impact of that outcome. The following analytical steps are necessary in order to complete
the analysis on the other transport equipment sector.
100
101

HS product code 8803 (HS 2007).
Source: UN Comtrade.
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A balanced analysis between the section devoted to passenger rail services (PRS)
and the section devoted to rail supply industry (RSI) will be provided. Some brief
developments on freight rail services will be added.



Clarification on the existing text will be provided on the importance of urban
traffic (metro), on the role of private firms in the EU and of public firms in Japan,
on the privatization process in Japan.



Additional research will be conducted to obtain information on the structure of
shareholding in key Japanese and EU PRS operators, on the resources of PRS
operators which are not related to PRS operations, on the bilateral Japan-EU trade
flows in RSI-related goods and on the trade flows in RSI-related goods with third
markets—that is, between Japan and the world (EU excluded) and between the EU
and the world (Japan excluded).



Further research will focus on an analysis specifically dealing with employees’
perspectives and employment impacts in the rail sector.



In order to cope with the two objectives of progressivity in the opening of the RSI
markets and improving industrial cooperation, the Japan-EU FTA could include a
specific chapter on the rail sector. Additional research will be conducted to explore
the need of addressing these issues. This research will also depend on additional
stakeholder feedback. In the later stage of the research, suitable policy
recommendations will be formulated in order to ensure, as stated by
Commissioner Malmström, that “passengers will be the winners”. In addition to
the implications for the railway sector already outlined, civil aircraft and airspace
sectors, as well as ships and vessels sectors can be covered in the next step. In
this sector, the US has enjoyed a longstanding partnership with Japan thanks to
the strategic and historical ties, with Japanese operator preferring Boeing
consortium before Airbus, partly explained by Boeing created 22,000 local jobs
(Boeing Japan, August 2012). Since 2013, Japan Airlines, ANA Holdings and
Skymark Airlines have ordered over 70 aircrafts. needs updating in view of
Skymark's bankruptcy and the realignment of the LCC sector under either JAL or
ANAIf there are indications that FTA is going to affect the trade in civil aircraft, the
impact may be analysed.



In the field of aerospace, EU-Japan has an extensive cooperation illustrated by a
number of cooperation agreements as well as the EU-Japan industrial dialogue.
Also other areas of discussion such as the EU-Japan Space Policy Dialogue and
working arrangements between the aviation safety agencies, covering certification
and maintenance activities, will be analysed. In case these working arrangements
between aviation safety agencies might be upgraded to a BASA agreement in the
context of the FTA negotiations, the analysis will include this issue as well.
Similarly, cooperation in space technology for civil purposes, for example
concerning future satellite launches, could be areas of further cooperation. In
order to allow a maximum level of cooperation in the field of research and
development, the establishment of common standards is an important issue,
where the cross-recognition of standards is particularly important. If the coming
stages of negotiations could come to affect these areas, the TSIA will also take
the issues under its scope.
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Furthermore, if future negotiations could come to significantly affect these areas,
an analysis of ships and vessels sector will be included into the analysis as well. In
case the expected impact on these sectors is considered negligible, the reasons
for this as well as sources pointing to this conclusion will be thoroughly outlined in
the analysis of this section.



Additional research will be conducted to improve existing policy recommendations
and/or explore new policy recommendations. Additional stakeholder feedback will
be used as an important source for this research.
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5.4 Food, feed and tobacco (processed foods)
5.4.1 Beef
Baseline in Japan
As shown in the table below, Japan is not a major producer of beef (it ranks 17 th in the
world). Japanese production amounts to 4 tons per capita, compared to 14.6 tons per
capita in the EU. It is one-third of the French production (the largest EU beef producer),
and it is significantly smaller than the production of any of the four largest EU Member
States.
Japan is a large importer of beef: it imports 1.4 times its domestic production. Almost all
Japanese imports (95 percent) are coming from the five major agricultural producers
involved in the TPP negotiations (Canada, US, Chile, Australia and New-Zealand,
hereafter TPP-5). The negligible share of imports from the EU is partly the consequence
of the ban on EU beef imports imposed by Japan following the BSE crisis in Europe.
Table 21 The basic parameters: beef

Production Import
Export
Import
Export
(000 tons) (000 tons) (000 tons) % [a][b]
% [a][b]
Production and trade with the World [a]
EU
7387
302
242
4.1
3.3
Japan
514
722
1
140.5
0.2
Japan's bilateral trade with the EU and TPP5: trade and trade shares [b]
EU
-0
0
0.0
0.0
TPP-5
-688
0
95.3
3.4
Notes: [a] Import and export shares in total production for the data on trade with the
world. [b] EU import and export shares in Japan’s total trade for the data on Japan’s
bilateral trade. Sources: EU DG Agriculture (Agricultural Statistics, on line) and Japanese
Ministry of Agriculture, Fisheries and Forestry (Annual Report, on line).
The unit value of beef production at farm gate (hereafter farm gate price) is estimated to
roughly 9200 USD per ton in Japan [OECD PSE database]. This is almost twice the farm
gate price in the EU (roughly 4800 USD per ton, at the 2011-2013 USD-Euro exchange
rates) and more than three times the farm gate price in Australia (2700 USD).
Such a higher Japanese farm gate price requires protecting Japanese beef production
from imports of foreign meat, as shown in Table 22. Until 2015, protection was granted
exclusively by a uniform ad valorem tariff of 38.5 percent, with no specific tariff or tariffquota. The bound tariff rate is 50 percent. But all the main beef exporters to Japan
benefit from the applied tariff, the bound tariff playing a role only when Japan is
enforcing its special safeguard clause.
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Table 22 Protection in the beef sector

MFN/Out-of-quotas
Preferential/In-quotas

Beneficiaries
World
Australia
Australia

Japan
Products Quantities
Tariff rates
(tons)
ad valor.
specific
All
all
38.5
no
Frozen
no limit
19.5
no
Chilled
no limit
>19.5?
no

Beneficiaries
World
World
World
Canada
Canada
Canada

European Union
Products Quantities
Tariff rates
(tons)
ad valor.
specific
All
all
12.8
141.4-304.1
Frozen
116703
20.0
no
Highquality 48200
20.0
no
Chilled
35000
Frozen
15000
Highquality 98200
0.0

Sources: Tariff schedules
An almost uniform ad valorem tariff has a feature important to recognize: it introduces
minimal distortions among the various “varieties” (qualities) of beef that Japan could
produce since it protects to the same extent (percentage) the prices of the various beef
varieties. As a result, the import pattern among imports of different beef qualities is not
distorted either: Japan imports the same “quality structure” than the one it would import
without protection. This is an important point for Japanese farmers, consumers and also
for beef exporters to Japan.
In January 2015, the Japan-Australia Free Trade Agreement entered into force—
introducing an element of discrimination that did not prevail so far. As shown in Table 21,
this FTA gives a large preference margin to Australian beef, cutting by almost half the
Japanese tariff on Australian beef exports over a period of 15 to 18 years. Finally, it does
not seem that Japan has subjected Australian tariff preferences to a tariff-quota (TRQ)
regime.
Baseline in the EU
As shown by Table 21, the EU is among the world largest producers of beef (it ranks 3 rd
in the world behind the US and Brazil). EU exports and imports of beef are limited and
relatively similar: both ratios are smaller than 5 percent, hence the EU domestic
consumption and production are very similar. This situation is partly a long-term
consequence of the BSE crisis which has fragmented EU markets and then prevented the
EU to export to many world markets.
Beef production is slightly to substantially more costly in the EU than in any of the major
TPP-5 exporters. Farm gate price for the whole EU is estimated to 4800 USD per ton at
the exchange rates prevailing during the last three years, compared to 4600, 3500 and
2700 USD per ton in the US, Canada and Australia, respectively [OECD PSE database]. It
remains to be seen how much the recent evolution of the USD-Euro exchange rate could
improve the EU competitiveness in the beef sector.




As shown by Table 22, the EU protection is a sophisticated mix of ad valorem
tariffs, specific tariffs (in euros per ton) and tariff-quotas. A global assessment of
the EU protection deserve two remarks:
All the quotas granted by the EU TRQ regime (not taking into account those for
high-quality beef) amount to roughly 170,000 tons, including the one with Canada
granted in the CETA context. This amount represents less than 2 percent of the
total EU beef consumption. Such a small percentage is unlikely to have an impact
on EU beef prices, except possibly (but not credibly) in very narrow markets.
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Imports under TRQs represent half of EU total imports. In other words, EU out-ofquota beef imports are unlikely to have a significant pressure on EU beef markets.

Analysis:
Possible
recommendations

liberalization

scenarios

and

preliminary

EU beef exports to Japan have been so low in the past two decades or so that they can
only increase if Japan opens its beef market to EU exports. But this low initial level
makes difficult to predict the magnitude of the EU beef export increases. At this juncture,
the magnitude of EU export increases will be the result of three forces:


The magnitude of the tariff cut that Japan will grant to the EU, compared to the
tariff cuts granted to Australia and to the main other TPP-5 beef exporters.



The competitiveness of the EU beef producers in the future. Studies based on
typical farms and standardized indicators suggest a wide range of production cost
differences between EU and US farms (from 0 to 150 euros per 100 kg carcass
weight, that is, from 0 to 40 percent) [Deblitz 2015]. One should also compare
then transport costs from the EU or US to Japan.



The ability of EU beef producers to overcome the handicap of BSE safety issue in
the minds of Japanese consumers who are deeply attached to the principle of
precaution in food.

In this context, if one leaves aside total liberalization and focuses on the options for
partial liberalization, the basic choice is between an across-the-board tariff cut or a TRQ
regime:


The across-the-board tariff cut should match (as much as possible) the one
granted to Australia (or to any other TPP-5 country if this one is more generous).
This option would ensure the same potential market access to EU beef producers
than to the one granted to TTP-5 competitors. As this option will erode the
preferences granted to the TPP-5 countries beef producers, it will certainly face
the combined opposition of the Japanese farmers and the TPP-5 beef producers.



A TRQ regime. In general, such an option is not optimal except if the TRQ-quotas
are massive. But, massive TRQ quotas would amount to a deep liberalization,
hence seem a very complicated way to liberalize (with the risks of generating
rents). Limited TRQ quotas are most likely to bring no gains to the Japanese
consumers (too small to change Japanese domestic prices), to hurt few but
enough Japanese farmers to face political difficulties, and to generate rents to the
(very) few EU farmers or meat-processors eligible to these limited quotas. In
addition, in this beef case, limited TRQ quotas seem even less attractive because
they would pale compared to the gains to be expected by the Australian (and/or
TPP-5) beef producers.
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5.4.2 Pork
Baseline in Japan
From Japan’s perspective, the situation in pork is relatively similar to the one in beef,
though less extreme. As shown by Table 23, Japan is not a major pork producer
(although a more important one than in beef since it ranks 9th in the world production)
and Japanese exports of pork are as limited as those of beef. However, the contribution
of its domestic production to its domestic consumption is larger than in beef, with an
import/production ratio of less than 90 percent.
Table 23 The basic parameters: pork

Production Import
Export
Import
Export
(000 tons) (000 tons) (000 tons) % [a][b]
% [a][b]
Production and trade with the World [a]
EU
22135
16
2182
0.1
9.9
Japan
1295
1141
1
88.1
0.1
Japan's bilateral trade with the EU and TPP5: trade and trade shares [b]
EU
-262
0
23.0
0.0
TPP-5
-771
0
67.6
1.3
Notes: [a] Import and export shares in total production for the data on trade with the
world. [b] EU import and export shares in Japan’s total trade for the data on Japan’s
bilateral trade. Sources: EU DG Agriculture (Agricultural Statistics, on line) and Japanese
Ministry of Agriculture, Fisheries and Forestry (Annual Report, on line).
That said, there is an important difference in the Japan-EU context between the beef and
pork situations. Japan is a substantial export market for EU producers since its imports
from the EU amounts to 23 percent of total Japanese imports of pork, while the share of
Japan’s imports from the TPP-5 countries is 68 percent.
The other major difference between beef and pork is that the Japanese protection is
much more sophisticated and distortive of the Japanese production pattern in the pork
case than in the beef case. Basically Japan’s protection is granted by a mix of a specific
tariff (yens per kilo), a variable levy (a specific tariff that decreases when the import
price of foreign pork increases), and by an ad valorem tariff when the price of foreign
pork is high.
This complex regime distorts heavily Japanese production and import structures. It
imposes much higher barriers on cheaper imports than on more expensive imports—
hence protects much more Japan’s production of cheap pork than its production of
expensive pork. It is easy to illustrate this distortive impact by calculating the ad valorem
tariffs for each possible import price:


When the world import price per kilogram increases from 1 to 64 yens, the ad
valorem tariff decreases from 9500 percent to 750 percent.



When the import price per kilogram increases from 64 to 524 yens, the ad
valorem tariff decreases from 750 percent to 4.3 percent,



When the import price per kilogram is higher than 524 yens per kilogram, the ad
valorem tariff remains 4.3 percent.
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Annex 10 on the pork sector analyses in more details this protection regime.
Lastly, Table 24 shows that Japan grants preferential market access to a handful of
countries: Australia, Chile, Mexico and Peru. However, these quotas are not huge.
Table 24 Protection in the pork sector

MFN/Out-of-quotas

Beneficiaries
World
Mexico
Thailand

Japan
Products Quantities
Tariff rates
(tons)
ad valor. specific
28
all
6.0
482
22
all
6.7
10
all
12.7

Preferential/In-quotas

Beneficiaries
World
World
World?
Canada

European Union
Products Quantities
Tariff rates
(tons)
ad valor. specific
All
all
7 types
70390
233-434
'Oilseed'
7000
0.0
?
4624
233-434

Sources: Tariff schedules
Baseline in the EU
The EU is the largest world producer of pork. It imports very small quantities (less than
one percent of total EU consumption) and exports a significant share of its total
production (almost 10 percent).
As shown by the table above, the EU protection is also a sophisticated mix of ad valorem
tariffs, specific tariffs (euros per ton) and TRQ quotas. It deserves three main
observations:


Ad valorem rates are set at 0 percent, but have a very marginal role.



There are seven different so-called “WTO” quotas for different types of pork meat
amounting globally to roughly 71,000 tons if one includes the recent preferential
TRQ granted to Canada in the Canada-EU FTA. As these quotas amount to roughly
0.4 percent of the total EU consumption, the corresponding imports are highly
unlikely to have an impact on EU domestic prices.



Specific tariffs are thus the key instrument of the EU protection regime. They
amount to 233 to 434 euros per ton, that is, roughly to 14 to 26 percent of the EU
average farm gate price (roughly 1660 euro per ton for the period 2011-2013).

Analysis:
Possible
recommendations

liberalization

scenarios

and

preliminary

The impact of the opening of the Japanese market on EU pork producers will largely
depend on the way additional access to the Japanese market is granted.
In this sector, even the impact of total liberalization would be difficult to estimate
because the sophisticated protection regime generates many (and high) distortions on
Japanese production as well as on imports from the rest of the world. It is worth noting
that the unit import value of most imports are close to the threshold of 524 yens per kilo
simply because, as said above, protection becomes increasingly prohibitive when pretariff import price is increasingly below this threshold. For instance, the ad valorem
equivalent tariff which would be imposed on an imported ton of pork with a pre-tariff
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price of 1600 euros (the average pork price in France in 2012/2013) would be roughly
180 percent. In short, there are few legal incentives to export cheap pork to Japan.
Turning to partial liberalization, what could be the best options? Japan’s current
protection regime of the pork sector has one key positive feature that should be
preserved: it does not rely on TRQs. As already said in the beef case, introducing a TRQ
regime is unlikely to lead to a substantial decrease of the pork price paid by the Japanese
consumers (except if the TRQ quotas are very generous). Limited TRQs quotas would just
lead to rents for the few EU pork producers benefiting from these quotas—making these
producers opponents to any additional liberalization by Japan, be in the context of TPP as
well as in the context of further EU-Japan negotiations.
Annex 11 on the pork sector examines three options alternative to a TRQ regime in
detail.

5.4.3 Chicken
Baseline in Japan
As shown by Table 25, Japan is a much smaller producer than the EU as a whole. But it is
ranked 8th in the world and it is only slightly smaller than the largest poultry producer
among the EU Member States. Finally, the contribution of Japan’s domestic production to
its domestic consumption is the lowest of the three meat products examined, with an
import ratio close to 50 percent.
In the Japan-EU context, there is a crucial difference between the chicken case and the
beef and pork cases. It is the Japan’s import pattern: imports from both the EU and the
TPP-5 countries are modest, less than 10 percent altogether. The main sources of
imports of chicken in Japan are ASEAN countries and a few other developing countries.
Table 25 The basic parameters: chicken

Production Import
Export
Import
Export
(000 tons) (000 tons) (000 tons) % [a][b]
% [a][b]
Production and trade with the World [a]
EU
12394
818
1324
6.6
10.7
Japan
1457
736
7
50.5
0.5
Japan's bilateral trade with the EU and TPP5: trade and trade shares [b]
EU
-8
0
1.0
0.0
TPP-5
-55
0
7.5
0.0
Notes: [a] Import and export shares in total production for the data on trade with the
world. [b] EU import and export shares in Japan’s total trade for the data on Japan’s
bilateral trade. Sources: EU DG Agriculture (Agricultural Statistics, on line) and Japanese
Ministry of Agriculture, Fisheries and Forestry (Annual Report, on line).
As shown in Table 26 , the Japanese protection in chicken is based on low to moderate
ad valorem tariffs, with some countries benefiting from preferential tariffs. But, because
the non-preferential tariffs are already low and because preferential tariffs are not
necessarily zero, these tariff preferences do not appear significant, except possibly for a
couple of large and efficient poultry producers, such as Thailand in particular.
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Table 26 Protection in the chicken sector

BenefiProducts
ciaries
MFN/Out-of-quotas
World
All
Preferential/In-quotas
Australia
4
ASEAN
4
Mexico
4
Peru
3
Philippines
3
Thailand
2

Japan
Quantities

All

Special safeguards

European Union
Products Quantities
Tariff rates
ad valor.
specific

Tariff rates
ad valor.
specific

Beneficiaries

3.0-11.9

World

All

7.6-10.7
8.5-11.9
5.1-7.1
7.6-10.7
8.5
8.5

Brazil
Chile
GATT
Israel
Peru
Thailand
Turkey
Ukraine
USA
Others
Total
World

6+3
2
12
12
2
8+3
1
3
9

all

187-1024

437816
10.7
15225
25790
11560
8250
288553
10.7
1000
36000
21345
27970
10.7
873509
Monthly review

630
795

630
187-679

630

Sources: Customs schedules
All these observations present the Japanese chicken market as relatively open, with a
significant domestic industry capable to face foreign competition—including foreign
competition coming from key world producers (Thailand).
Baseline in the EU
Compared to Japan, the EU as a whole is a large producer of chicken. A feature of the EU
chicken market which deserves attention is its notable and almost balanced import ratio
(roughly 7 percent of total EU consumption) and export ratio (almost 10 percent of total
EU production).
Since the suspension of all export restitutions for poultry exports (July 2013), the
protection of the EU chicken production relies on three pillars:


A very sophisticated system of multiple specific tariffs (no less than 14 different
specific tariffs for 21 tariff lines) ranging from 187 euros per ton to 1024 euros
per ton for the “erga omnes” base rate. These amounts could be put in
perspective by comparing them with the EU average farm gate price of the period
2011-2013 which is roughly 1200 euros per ton.



A complex quota regime of no less than 43 different quotas for eight countries
(counting ASEAN countries as one and aggregating a few other countries into
“others”). These quotas are often very small (23 quotas are less than 5000 tons).
As shown by Table 26, two countries dominate the quota regime: Brazil (50
percent of the total EU quotas) and Thailand (33 percent). Within these quotas,
tariff preferences can be substantial (up to a zero tariff).



The special safeguard clause is reported to be actively used on a monthly basis.

It is easy to observe that total import volumes (Table 25) and total quotas (Table 26) are
very close. This feature suggests strongly that the whole EU protection regime works as a
set of preferential quotas, with little trade occurring outside this regime.
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This strong protection reflects the relative costs of poultry production in the EU compared
to other large producers. Production costs in Brazil, USA, and Thailand are 70, 77, and 87
percent those in the EU [van Horne and Bundt 2014]. The current evolution of the main
causes for these differences (feed prices, exchange rates) may reduce these differences,
but are unlikely to eliminate them.
Analysis:
Possible
recommendations

liberalization

scenarios

and

preliminary

The options for partial liberalization are limited by the mere fact that Japanese protection
relies on moderate and relative uniform ad valorem tariff (the simple average tariff is
roughly 10 percent). In this context, a TRQ regime is not an attractive option.
As a result, the only way to define a partial liberalization scenario seems to consist at
mimicking what the TPP-5 countries got or could get—that is, protecting the existing EU
market share in Japan by eroding the preferences getting to the TPP-5 countries.

5.4.4 Dairy products, including Cheese
This section deals with a wide range of very different—from an economic point of view—
products: the dairy products (in this section, the term dairy is meant to exclude cheese)
and the cheese products which are examined separately because the EU has traditionally
strong export interests in cheese.
Baseline in Japan and the EU
Table 27 underlines the big contrast between the EU—the world largest producer of
milk—and Japan. Japan’s raw milk production is roughly half-way between Poland’s and
Spain’s production and, on a per capita basis, it is one fourth of its EU equivalent. As also
shown by Table 27, Japan is a relatively expensive producer of milk. Japan’s farm gate
price is roughly twice the EU average farm gate price [OECD PSE database]. The gap
remains important even for the farms located in Hokkaido (estimated to be 15 percent
more efficient than in the rest of Japan) [Japan Dairy Council 2014].
Table 27 The basic parameters: diary

Production Farm gate
Imports
Volume
price [a]
Source
value
share
mio tons
USD/kg
mio USD
%
Production of raw milk and imports of dairy products (excluding cheese)
EU
138943
0.45
World
287.1
100.0
Japan
7475
0.91
World
297.2
100.0
--EU
59.4
20.0
--TPP-5
189.2
63.6
Production and imports of cheese products
EU
9035
n.a.
World
580.0
100.0
Japan
n.a.
n.a.
World
1119.6
100.0
--EU
304.2
27.2
--TPP-5
794.1
70.9

unit price
USD/kg
1.79
3.16
3.70
3.03
7.55
4.74
7.00
4.20

Sources: OECD PSE for production data. UN Comtrade for trade data.
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Table 27 shows that Japan imports large quantities from the rest of the world, roughly
for an amount of USD 300 millions of dairy products and USD 1120 millions of cheese
products. The EU share of Japanese imports is 20 percent in dairy and 27 percent in
cheese, while the TTP-5 share reaches 65 and 71 percent, respectively. The main EU
competitors are Australia, New-Zealand and the US (with farm gate prices amounting to
040-0.43 USD per kilo).
In this context of severe competition between the EU and large TPP-5 dairy producers,
Table 27 shows that both for dairy and cheese products, the unit prices of the Japanese
imports from the EU are (much) higher than the unit prices of the Japanese imports
originating from TPP-5. This differential may reflect lower production costs in some TPP-5
countries, differences in transport costs, different (quality) mixes of dairy and cheese
products exported by the EU compared to the mixes of its TTP-5 competitors, and EU
comparative advantage in the high-end products (particularly cheese).
Table 28 provides a brief summary of the instruments of protection used by Japan and by
the EU for these two groups of products.
Table 28 Protection in the dairy and cheese sectors.

Beneficiaries
Dairy products, excluding Cheese
MFN/Out-of-quotas
World
Preferential/In-quotas
Australia
Cheese
MFN/Out-of-quotas
World

Products

Japan
Ad valorem tariffs
avg
range

specific
(yen/kg)

Beneficiaries

123

25.8

0-35

54-1199

World

3

24.9

23.8-27.1

none

To be added

8

32.3

22-40

none

World

6

18.8

0-36.4

none

To be added

European Union
Products
Ad val. Specific tariffs (E/100kg)
tariff
avg
range
92
13

8.5 [a]
none

85.8
93.0

12.4-231.3
47.5-118.8

60
52

none
none

162.8
72.3

139-221
13-106.4

Preferential/In-quotas
Australia

Sources: Tariff schedules
The Japanese protection of the dairy products is very sophisticated and high:


123 distinct tariff lines.



Ad valorem tariffs ranging from 0 to 35 percent, with an average of 25.8 percent
(most of these tariffs are high).



Specific tariffs (on the top of ad valorem tariffs) ranging from 54 to 1199 yens per
kilogram, with an average 632 yen/kg(roughly 6.5 USD/kg at 2013 exchange
rates), a high figure compared to the average import unit values in Table 27.



A quota clause (“pooled quota”) to be imposed “in consideration of the quantity of
prospective domestic demand in the current fiscal year (April-March),
international market situation and other relevant conditions”.



The preferences granted to Australian dairy products are limited both in terms of
coverage (3 tariff lines) and tariff rates (a cut of a few percent).

The Japanese protection of the cheese products is much simpler:
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Only 8 distinct tariff lines.



Ad valorem tariffs relatively similar, ranging from 22.4 to 40 percent, with an
average of 32.3 percent.



No specific tariff.



The preferences granted to Australia are wider (6 tariff lines), but very limited in
magnitude (except in one case) and apparently related the pooled quota.

That said, the EU protection of the dairy products is also very sophisticated and high:


92 distinct tariff lines,



Ad valorem tariffs ranging from 8.3 to 9 percent, with an average of 8.5 percent,



Specific tariffs (on the top of ad valorem tariffs in a dozen of tariff lines) ranging
from 12.4 to 231.3 euros per 100 kg, with an average 85.79 euro/100 kg.



Additional measures consisting in export refunds, mandatory SPS certifications
and licenses applied basically on all product lines.



Preferences are granted to EFTA countries and other countries with a FTA with the
EU.

As for Japan, the EU protection of the cheese products is simpler:


60 distinct tariff lines,



No ad valorem tariffs.



Only specific tariffs ranging from 139.1 to 221.2 euros per 100 kg, with an
average of 162.8 euro/100 kg.

Analysis:
Possible
recommendations

liberalization

scenarios

and

preliminary

The above description of the Japanese protection suggests focusing EU requests of
concessions from Japan on the cheese products for the following reasons:


These products are the most important source of EU exports for the entire dairy
sector (dairy stricto sensu and cheese).



The profitability in this sector is expected to be higher in many cases. Cheese
products offer wider possibilities of product differentiation which could be tailormade for pleasing specific Japanese tastes, and they can better exploit high
reputation related to “cuisine skills”.



The level of protection is high, meaning that gains are particularly high (welfare
gains can be roughly estimated as the square of tariffs). In addition, the gains
from trade from cutting ad valorem tariffs (which dominate the cheese sector) are
more straightforward to predict by the EU exporters than those from cutting a
sophisticated regime of inter-twined ad valorem and specific tariffs (which prevails
in the dairy sector).
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The preferences granted to Australia (and possibly to other TTP-5 countries) are
larger for the cheese products than for those granted to (non-cheese) dairy
products.

As in the previous sectors, what follows focuses on possible scenarios of partial
liberalization, the basic choice being between across-the-board tariff cuts or a TRQ
regime. More precisely, three main options can be envisaged:


An across-the board tariff cut of the same magnitude for all the tariffs (say “x”
percent). This approach has the advantage to leave intact the current Japanese
tariffs structure—that is, the ranking of the Japanese tariffs relative to each other,
hence the ranking of the Japanese producers in terms of the relative protection
they get compared to each other. As a result, this option reduces as much as
possible the conflicts between the various Japanese producers of cheese (hence,
minimizes the resistance of those who would feel disadvantaged by a new
protection structure).



A progressive tariff cut consisting in cutting more the highest ad valorem tariffs
than the lowest ones (for instance, a variant of the Swiss-formula). This option
would bring larger welfare gains to the Japanese consumers (because of higher
tariff cuts on high tariffs) and larger benefits to the EU producers of high-end
cheese (compared to the producers of low-end cheese). But, this option may
disturb the political balance among the Japanese cheese producers—making some
of them more aggressive against liberalization.



A TRQ regime, with the consequences already underlined in the previous sections:
no (or very little) welfare gains for the Japanese consumers, hence no traction for
further liberalization at a later stage; fears among the Japanese producers and
anger from the few hurt; last but not least, limited export opportunities for the
few EU producers which could get significant quotas, leading to a negative rentgrabbing situation.

5.4.5 Beverages
This section deals with three different types of beverage: beer, wine and spirits. Each
sub-sector is examined separately because it raises very different questions in the
context of the Japan-EU negotiations.
Beer
This product illustrates a rare case in food products with no barriers at the borders from
both sides. Japan as well as the EU has a zero tariff on beer imports, and there are no
non-tariff measures imposed at the borders. The table below shows that, in this context,
the EU (the second world largest beer producer behind China) enjoys a large market
share—almost two-third—of Japanese beer imports. TPP-5 countries represent only 10
percent of the Japanese imports despite the fact that the US is the third largest beer
producer. The combination of a high EU import share and of an unit price substantially
higher for the EU imported beers than for the TPP-5 imported beers suggests the
presence of a strong element of taste differentiation in favour of EU beers for Japanese
consumers.
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Table 29 The basic parameters: beer

EU
Japan

Production
Volume
000 hl
383553
55321
---

Origin
World
World
EU
TPP-5

Imports
value
share
mio USD
%
294.5
100.0
68.4
100.0
43.9
64.2
7.2
10.5

unit price
USD/kl
1.14
1.61
2.00
1.56

Sources: Brewers of Europe, Kirin Institute Beer University for production data. WITS for
trade data.
That said, as so often (including within the EU), beer trade is subjected to obstacles
related to the way the product is identified and classified in domestic laws and
regulations. In Japan, the name used for imported beers conveys a negative image of
cheap alcoholic drink, while the excise tax rate on imported beer is the highest one.
Another specificity of the beer markets is that they are dominated by large companies,
with a complex web of distribution channels (wholesale, retail, pubs). It is worth noting
that the four largest beer producers (42.8 percent of the world production) are EU-based
multinationals operating in several countries—not only in the EU. For example, the
largest world beer producer (Anheuser-Busch InBev) has an estimated world market
share (in production and in volume) of 19.5 percent (with a production base in 10
countries) and a market share (in production and in volume) of 5 percent in the EU
markets.
Analysis: Possible liberalization scenarios and preliminary recommendations
Since there is no barrier at the borders, the liberalization scenario in beer could only
focus on the excise taxes—the extent to which they are discriminatory and have a
discriminatory impact on foreign beer.
Wine
Wine illustrates the case where the two negotiating parties are at the two extremes of
the economic spectrum: the EU is the largest world producer (Italy, France and Spain
being the three largest world producers) while Japan ranks 29 th (out of a total of 58
reported countries) if one excludes its production of sake (654 million of litres in 2012).
Table 30 shows that wine imports from the EU into Japan represent a larger share
(almost 70 percent in value terms) than the share of EU production in the world wine
production (56 percent in volume terms). Wine imports from the TPP-5 countries into
Japan (19 percent) echo roughly the TPP-5 share in the world wine production (20
percent).
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Table 30 The basic parameters: wine

EU
Japan [a]

Production
Volume
mio liters
14374.3
80.0
---

Origin
World
World
EU
TPP-5

Imports
value
share
mio USD
%
3308.4
100.0
1834.3
100.0
1227.5
66.9
349.2
19.0

unit price
USD/l
2.26
3.47
7.03
3.39

Note: [a] The Japanese production of sake (654 million of litres in 2012) has not been
included.
Sources: Wine Institute for production data. WITS for trade data.
Wine is a product with a very complex regime of protection in both Japan and the EU.
Japanese protection relies mostly on specific tariffs, sometimes coupled with ad valorem
tariffs. These tariffs are used in an alternative way: imposing an ad valorem tariff or a
specific tariff depends on precise circumstances defined in the tariff schedule. EU
protection relies largely on a very detailed set of specific tariffs, often defined with
geographical indications (it may happen that the specific tariff differs according to the
geographical origin: for instance, the tariff on Alsace or Mosel-type wine is (slightly)
lower than the specific tariff on Tokaj-type wine). Table 31 summarizes the main
elements of these two regimes.
Table 31 Protection in the wine sector

MFN/Out-of-quotas
Preferential/In-quotas

Beneficiaries
World

Products

Australia
Chile

9
8

14

Japan
Ad valorem tariffs
avg
range
22.0
15-29.8
16.4
9.2

specific
(yen/l)
23-182

12.3-26.1 15.3-136.5
4.6-13
9-125

Beneficiaries
World

European Union
Products
Ad val.
Specific tariffs (E/hl)
tariff
avg
range
39
-16
5.8-32

To be added

Sources: Tariff schedules
Analysis: Possible liberalization scenarios and preliminary recommendations
As Japan’s protection is dominated by specific tariffs, the options for full or partial
liberalization should first address the issue of whether an across the board formula would
be suitable, or whether ad hoc decisions would be the solution.
In the case of choosing an across-the-board approach, it should be decided whether the
formula would be expressed in (say) x yens per litre, or in x percent of the specific tariff
at stake, or under the form of some kind of Swiss formula (where “x” is variable, that is,
is higher when the pre-liberalization tariff increases). Any formula cutting more the high
tariffs is preferable from the economic point of view: it is more welfare improving of the
consumers of the importing country, and it is more likely to provide more market access
to foreign exporters.
An analysis of spirits will be added in the final report.
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The analysis of the additional products (PAPs, sorbitol, starches) will be added,
In beef and pork, information related to processed meats as well as veal
production will be added. In the pork case, information on low-cost production of
pork in Japan will be double-checked. The key question on the TRQ option vs. the
tariff cut option (which is generic for the whole food sector) will be developed,
including aspects such as certainty and progressivity.
In dairy, reference to ALIC and the description of intermediate scenario will be
provided on non-cheese dairy products.
In the beverage sector, the NTM/wine additive issue will be a focus of analysis. In
the beer case, the domestic fiscal issue in Japan will be thoroughly analysed.
For all the sectors, data and information will be verified and completed.
In the later stage of negotiations, a scenario for partial liberalization will be
defined with and calculations of the estimated potential gains.
The following steps of the analysis will focus on additional stakeholder feedback as
an important source of the research.
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5.5 Pharmaceutical and medical devices sectors
5.5.1 Pharmaceutical sector
General overview
Pharmaceuticals are another key sector in the study of EU-Japan trade relations due to
the high performance of the European industry, and the potential opportunities for
growth given the economic and demographic structures. 102 The European pharmaceutical
sector has been of economic significance for the single market, producing an output of
EUR 220 billion and employing approximately 800,000 people in 2012. 103 Externally, in
2013 the EU has been the world’s major trader in medicinal and pharmaceutical
products, with value of exports reaching more than EUR 107.4 billion.104 While the EU
and its Member States have actively promoted cooperation on pharmaceutical products
within multilateral settings, bilateral agreements have become essential to ensuring a
level-playing field for European companies.
Japan is the 2nd largest national market for pharmaceutical products, accounting for
12% of the global market or approximately EUR 74 billion and the country is the 5th
largest destination for EU pharmaceuticals.105 The share of global spending has remained
steady for Japan in the past ten years, where Japan has been outranked only by the
US.106 While Japan’s population is forecasted to decline, aging and longer living
population is to drive increased demand for medicine. This is combined with recent
reforms,107 facilitating the adoption of new medicine and of generic medicine. 108 Notably,
the Japanese Ministry of Health, Labour and Wealth (MHLW)’s has set an aim to increase
the volume of generic medicine of Japan’s off-patent market to a level comparable to
that of France and Spain or about 60% by March 2018.109 The high-performance of both
Japanese and European companies illustrates the wide scope for cooperation in
improving both bilateral relations but also international standard setting. Existing studies
have estimated that the pharmaceutical sector is among those sectors to gain the most
from a comprehensive EU-Japan agreement, addressing non-tariff measures and

102

Broadly the pharmaceuticals sector encompasses innovative and generic medicine and further
distinction is made between chemical and biological products. The latter includes
biopharmaceuticals and biosimilars, where the EU has taken the lead in establishing a regulatory
framework driving their development. Both innovative and generic products face similar barriers in
terms of general market access issues both in the EU and Japan but can differ on issues related to
non-tariff measures, especially regulatory issues and Intellectual Property Rights. Pharmaceuticals
Sector Fiche
103
SWD(2014) 216 final/2, Brussels, 1.8.2014
104
For EU28, COMEXT Database, Eurostat, European Commission, 2014, as cited in SWD(2014)
216 final/2
105
According to the data by the European Federation of Pharmaceutical Industries and
Associations, Efpia (2012) The EU-Japan FTA – A key opportunity for the competitiveness of
Europe’s Innovative Pharmaceutical Industry and enhanced cooperation with Japan.
106
The Global Use of Medicines: Outlook Through 2015 Report by the IMS Institute for Healthcare
Informatics.
107
E.g. 2013 Pharmaceutical/Medical Devices Amendment of Pharmaceutical Affairs Law; Revision
of Minimum Requirement for Biological Products (Sept 2013) Amendment of Good Clinical Practice
Ordinance (Dec 2012); Applying membership in Pharmaceutical Inspection Cooperation Scheme.
108
The Global Use of Medicines: Outlook Through 2017, IMS Institute for Healthcare Informatics,
November 2013.
109
Ibid. See also EGA (2014) The EU-Japan Free Trade Agreement: A Crucial Opportunity To
Increase Cooperation With Japan And Boost The European Generic And Biosimilar Medicines
Industries. Position Paper.
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establishing regulatory cooperation.110
This section is still under development and in the process of stakeholder consultations,
and awaiting input on indicative negotiation outcomes.

5.5.1.1 The baseline: Duty-free market access, existing MRAs and
industry cooperation
Both the EU and Japan are signatories to the WTO plurilateral agreement on
pharmaceutical products. With very few limitations, pharmaceuticals and chemical
intermediates used in production are traded duty free.
Moreover, the EU-Japan Mutual Recognition Agreements, which entered into force in
2002, allows for conformity assessments in four areas, among which pharmaceuticals
through the Good Manufacturing Practices (GMPs). The scope also covers homeopathic
medicinal products and vitamins, minerals and herbal medicines, but not quasi-drugs.
The EU-Japan Business Round Table as well as previous assessments acknowledge the
benefits of the GMP and highlight the need to ensure implementation and extension in
order to avoid redundant duplication of procedures and inspections.111 The EU-Japan FTA
would be the first negotiations with a counterpart with whom there is already an MRA in
place on pharmaceuticals (or medical devices), where basic concepts, such as GMP and
GCP that are often negotiated in EU FTAs are already established.
Thanks to the MRA and other individual agreements (such as the also the confidentiality
agreement between the regulators to allow exchange of data), the level of regulatory
cooperation between the regulators is already relatively high. There are also several
levels of industrial and business cooperation, e.g. Japan Pharmaceutical Manufacturers
Association (JPMA) and the European Federation of Pharmaceutical Industries
Associations (EFPIA) have established cooperation through the International Conference
on Harmonisation of Technical Requirements for Registration of Pharmaceuticals for
Human Use (ICH).112 Parties have also established collaboration on Good Clinical Practice
(GCP) Ordinance and the Minimum Requirements for Biological Products to ensure
consistency with international standards concerning specifications and testing methods
for vaccines.113 Overall, European pharmaceutical industries and association’s interests
are well represented on the Japanese market – EFPIA members account for almost a
third of Japanese drug approvals in recent years.114 Beyond the association level
cooperation, Japanese companies have established bilateral partnerships with Member
States and Europe-based research centres.115
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Copenhagen Economics (2009) Assessment of barriers to trade and investment between the EU
and Japan, Final report.
111
EU-Japan Business Round Table (2014) Recommendations. EU-Japan Cooperation - New
Opportunities for Global Growth. Also see Efpia Japan data.
112
ICH is the International Conference on Harmonisation, comprising the regulatory authorities of
Europe, Japan and the U.S.
113
Keidanren Recommendations.
114
EU-Japan Centre for Industrial Cooperation (2014) An assessment of key EU industrial sectors
open to Japanese technological cooperation and investment.
115
Examples for such activities as reported by the EU-Japan Centre for Industrial Cooperation
include: “Examples of past / current Japanese activities in this area: a Franco-Japanese partnership
on therapeutic drugs used in regenerative medicine; German-Japanese research into protein
pharmaceuticals; a partnership into antibody drug development; the creation of subsidiaries active
in medical supplies, drug testing, the development of drugs to treat cancer, skin medicines or
product development; the acquisition of a French pharmaceutical company and a German
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Negotiation issues
Consultations and existing studies both in the EU and Japan highlight the potential for
higher level of trade flows in case of a regulatory cooperation and removal of existing
barriers.116
The 2009 study identified pharmaceuticals as one sectors for in-depth analysis due to
volume of EU pharmaceutical exports going to Japan (7% at 2008 data) and the high
amount of NTMs in Japan in comparison to the EU. 117
Despite existing regulatory cooperation, the key NTMs identified fall within three broad
areas: complex regulatory environment; access to new pharmaceuticals in Japan and
slow approval118; and restricting pricing and reimbursement system. 119 These issues,
prior to negotiations and unilateral reforms could result in:


The delay in the approval of new medicine which, according to the study, delays
the introduction of medicine for two to three years, acting as a limitation to
innovative EU products;



The need for transparency in the price and reimbursement rules since current
system acts as a disincentive to the introduction of new and innovative medicine

Based on a survey of managers of European companies based in Japan and
supplementary analysis, these measures imply an additional cost for European
pharmaceutical corresponding to a 22% tariff on the imports of such products. 120
These issues are echoed by stakeholders participating in the 2012 Impact Assessment.
The IA highlights that the pharmaceutical exports have been affected by overly complex
regulatory environment, testified by the slow growth of exports in comparison to other
markers. The issues raised by stakeholders:121


NTMs limit business interests to a level that is below the potential of EU
Pharmaceutical companies



Slow drug approval procedures with safety measures not harmonised with
international standards;



Lengthy patent application and examination system.

endoscope maker; the creation of a joint-venture to manufacture and sell ampules for injections; a
Franco-Japanese partnership for the distribution in Japan of anticoagulants and a Japanese-Italian
partnership to acquire the rights to develop and distribute antibiotics.” See Chapter 2 for examples
of Japanese Investments, Acquisitions, Partnerships, R&D and Industrial Cooperation in Europe,
which also includes medical devices: http://www.eu-japan.eu/sites/eujapan.eu/files/AnAssessmentOfKeyEUIndustrialSectors_FINAL.pdf
and Industrial Cooperation in Europe
116
EU-Japan Business Round Table; also the Impact Assessment
117
Copenhagen Economics, p.174.
118
Termed Japanese “drug lag”
119
Copenhagen Economics, p.174.
120
Copenhagen Economics, p.175.
121
European Commission (2012) Impact Assessment.
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Particular recommendations put forward by the pharmaceutical industry in Europe also
target four three broad areas: market access and transparency, regulatory harmonisation
and IPR. 122 Specific proposals are: improving transparency on government pricing and
reimbursement; addressing regulatory barriers such as the clinical trials requirements,
registration requirements and incoherence with International standards; establishing
common principles for IPR; and ensuring enforcement and cooperation mechanisms
through working groups and resolution mechanisms. 123
A number of these issues have already been addressed through the cooperation between
the European Commission and the Ministry of Health, Labour and Welfare (see above),
most recently during the ICH Steering Committee meeting in Fukuoka, Japan between
June 6 and 11 2015.124 In 2013, revisions to the Pharmaceutical Affairs Act have been
introduced “in order to accelerate the approval of medical devices and regenerative
medicine products”.125 These revisions have been accompanied by the Act on the Safety
of Regenerative Medicine, aiming at the “commercialization of regenerative medicine
technologies”.126 In addition to the accelerated reviews, Japanese authorities have also
addressed the pricing of drugs.127
Vis-à-vis generic and biosimilar medicine, industry representatives also focus on the
potential opportunities for these subsectors and on the importance of regulatory
convergence.128 Proposals addressing barriers to generic and biosimilar products also
underline the cost of development of medicine due to the duplication of clinical trials and
additional requirements. Detailed proposals to target these include129:


Framework allowing single development programme and naming convention for
biosimilar medicine in line with the ongoing process between the EU and the US.



Framework allowing single development programme for generic medicine and
convergence in studies and criteria for applications.



Pricing and reimbursement which better reflects the value through assessing the
products’ complexity.



Vis-à-vis IPR, acknowledging the added value of difference systems without
harmonisation.

Regulatory cooperation and coordination in the pharmaceutical sector is also among the
priorities of the Japanese Pharmaceutical sector and business associations.130 During the
122

Efpia (2012) The EU-Japan FTA – A key opportunity for the competitiveness of Europe’s
Innovative Pharmaceutical Industry and enhanced cooperation with Japan:
http://www.efpia.eu/uploads/Modules/Documents/efpia-positionpaper-japanfta-201208.pdf
123
Efpia Position Paper.
124
ICH Steering Committee meeting agenda:
http://www.ich.org/fileadmin/Public_Web_Site/Meetings/SC_Meetings/ICH30_43_electronic_SC_Ag
enda_Paper_Fukuoka_2015.pdf
125
Japan Revitalization Strategy: Japan’s challenge for the future, Revised in 2014 (provisional),
http://www.kantei.go.jp/jp/singi/keizaisaisei/pdf/honbunEN.pdf, p.124.
126
Ibid.
127
Most recent revision for the methods for submission of requests for inclusion of new drugs in
the price list dated February 12, 2014 under “Drug Pricing Standards”:
http://www.jpma.or.jp/english/parj/pdf/2014.pdf., p. 203.
128
EGA (2014) The EU-Japan Free Trade Agreement: A Crucial Opportunity To Increase
Cooperation With Japan And Boost The European Generic And Biosimilar Medicines Industries.
Position Paper.
129
EGA Position Paper.
130
JPMA (Japan Pharmaceutical Manufacturers Association)
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IA, issues raised by Japanese stakeholders highlight the need for harmonisation of
multiple regulations and systems within the European Union and in particular, concerning
the distribution of pharmaceuticals. Particular measures target drug labelling as well as
providing opportunities for consultations with Japanese authorities.131
With the growth of the generic drugs market in Japan, another issue put forward has
been the approval of generic drug patents in the EU. Japanese stakeholders have, in
particular, called an "early resolution mechanism", strengthening legal stability of
pharmaceutical business towards reducing the issues pertaining to approval of generic
drugs burden during the patent period of brand-name drugs.132

5.5.1.2 Possible outcome and impact
Both the EU and Japan have negotiated tariff elimination in their respective FTAs in HS
chapter 30 with non-signatories of the Pharmaceutical agreement (Korea in the case of
the EU; pre-TPP bilateral with Australia for Japan). Both have also negotiated annexes in
their respective FTA to address regulatory issues.
By large, the scope of prior EU FTAs overlaps with existing Japan MRA concerning e.g.
CABs, GMP and international practices. In addition, EU-Korea FTA also includes provisions
on transparency on pricing decisions for reimbursement, an issue that is also raised by
EU industry towards Japan. In this regard, Japan has in its FTA with Switzerland agreed
to a disciplines that grants up to five years of compensation in case of “significant
market-entry delay due to lengthy authorisation procedures for innovative
pharmaceutical and plant protection products”, 133 in order to address losses incurred on
“patented invention that cannot be worked due to marketing approval process.”134
Moreover, the Switzerland Japan agreement contain provision protections on testing data
in marketing approval procedure,135 with TRIPS plus legal security for protection of
confidential test data that are subject to marketing approval (a period of 6 years for
pharmaceutical),136 and ensures patentability of biotechnical inventions.
In the 2012 impact assessment, pharmaceuticals (grouped under chemicals sector) have
an estimated trade cost of 22%, whereas almost all (20%) is modelled as actionable,
which is the highest rate aside from transport equipment. Similarly, 12% of 18% AVEs in
the EU is deemed to be actionable. The export effects stipulated in the 2012 Impact
Assessment are in line with other NAMA, with approximately 24% bilateral export
increases for the EU and 19% for Japan. These increases are based on the assumptions
that the regulatory aspects of the FTA contribute to a reduction of trade of at least 4% on
the Japanese market, and 2.4% in the EU.

131

Impact Assessment.
Keidanren Recommendations.
133
Ibid at 13, p. 38.
134
Article 117-5, http://www.mofa.go.jp/region/europe/switzerland/epa0902/agreement.pdf, p.90
of agreement, Where “marketing approval” as defined in the Agreement means approval or any
other disposition by the competent authorities that is intended to ensure the safety and, where
applicable, efficacy of the pharmaceuticals or plant protection products as provided for in the
relevant laws and regulations of each Party.
135
Article 121, p.95.
136
Ibid at 13, p. 38.
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5.5.2 Medical devices sector137
General overview
The European medical devices and in-vitro diagnostics devices (MD/IVD) sector has
become increasingly important for the quality and innovativeness of healthcare in the EU.
It has also become important in economic terms, employing 575 000 people in the EU
and reaching total sales of €100 billion, with in vitro diagnostics, cardiology and
diagnostic imaging representing the largest market shares globally. 138 95% of the sector
is also populated by SMEs. The high participation of SMEs is more evident on the
European market than in the US or Japan. Similarly to what was noted concerning the
pharmaceutical industry, Japan’s ageing population is projected to increase the demand
for medical devices.139
In size, the European medical technology market is estimated at $100 billion.140 Japan
was the second largest export destination for EU medical technology, only behind the US,
and also Japan being the third largest import destination after the US and China. 141
Based upon manufacturer prices, the combined US (40%), EU (30%) and Japanese
(10%) markets accounted for almost 80% of the world market production, and more
consumption.142 As both production and usage is highly concentrated to three markets
with high degree of specialisation and competition between them, the trade liberalising
potential in TTIP, EU-Japan FTA and TPP agreements are considerable, especially if these
agreements are coordinated.
A key feature of the devices industry is diversity of the products, ranging from highly
technologically complex products to simple consumables, which are covered by the same
regulatory processes. EU firms export to Japan products across medical, surgical, dental
and veterinary sciences, and orthopaedic appliances which at the time of the Copenhagen
Economics study were worth EUR 2.1 billion a year. Despite the wide range of products
that exist in the EU and the US, fewer are available in Japan due to existing barriers
making it costly and cumbersome to export to the Japanese market, causing a “device
gap”.143 Japanese and European organisations have recognised the existing barriers in
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Article 1(2) (a) of the EC Directive for Medical Devices (MDD) defines a medical device as: "Any
instrument, apparatus, appliance, software, material or other article, whether used alone or in
combination, including the software intended by its manufacturer to be used specifically for
diagnostic and/or therapeutic purposes and necessary for its proper application, intended by the
manufacturer to be used for human beings for the purpose of: - diagnosis, prevention, monitoring,
treatment or alleviation of disease, - diagnosis, monitoring, treatment, alleviation of or
compensation for an injury or handicap, - investigation, replacement or modification of the
anatomy or of a physiological process, - control of conception, and which does not achieve its
principal intended action in or on the human body by pharmacological, immunological or metabolic
means, but which may be assisted in its function by such means.’ MedTech Europe defines the
broader area of medical technologies comprised of medical devices, in vitro diagnostics, imaging
equipment and e-health solutions used to diagnose, monitor, assess predispositions and treat
patients suffering from a wide range of conditions. The sector includes more than 500,000
technologies, in 20,000 generic groups, falling within 16 categories of products, as determined by
the Global Medical Devices Nomenclature (GMDN) Agency.
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MedTech Europe (2013) The European Medical Technology Industry in Figures. This data refers
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Copenhagen Economics, p.188.
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MedTech Europe data, does not include in vitro diagnostics.
142
Eucomed calculations. Manufacturer prices. Medical devices and Imaging excluding in vitro
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both markets as well as the wide potential for regulatory cooperation due to the
advanced status of the sector in both countries.

5.5.2.1 The baseline: Duty-free market access, existing MRAs and
industry cooperation

The EU-Japan MRA covers the MDD/IVD sector only loosely. The MRA recognises that
“each Party shall accept […] the results of conformity assessment procedures required by
the applicable laws, regulations and administrative provisions of that party specified in
the relevant Sectoral Annex, including certificates and marks of conformity, that are
conducted by the registered conformity assessment bodies of the other party.” However,
in practice, products still go through duplicate testing procedures.
Besides, the EU-Japan MRA only covers a limited number of products according to a
positive list that exclude IVDs specifically. In other areas of cooperation, regulatory
agencies and industry representatives from Japan, Europe, the US, Canada and Australia
established International Medical Device Regulators Forum (IMDRF), following the setting
and achievements of the Global Harmonization Task Force (GHTF). The aim is to ensure
regulatory coherence by issuing broad requirements for medical devices, which can then
be embedded in national regulations.144
Negotiation issues
The medical devices sector was part of previous in-depth analysis and of estimation of
trade cost of NTMs in light of the EU-Japan FTA.145 Together with chemicals (including
pharmaceuticals), medical equipment is the sector with highest potential gains vis-à-vis
the status quo. Current medical devices exports to Japan are not substantial but the
potential for barrier reduction is significant and also the EU medical device industry is
characterised by innovativeness and high-skill intensity and possibilities for growth. The
NTMs raised with regard to the medical devices are:


Overly complex environment due to additional requirements – of highest
importance are ranked issue linked to the functional category system for Special
Treatment Materials (STMs)146 and restrictive safety standards;



Slow submission and approval process for medical devices (termed “device
lag”147) which prevents new or improved devices to enter the market, resulting in
higher approval and production costs.



Disincentives to producers, especially of innovative devices, due to a highly
regulated pricing and reimbursement system. 148
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Keidanren Recommendations.
Copenhagen Economics, p. 188.
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Also “designated insured medical materials” is one of two systems for pricing and
reimbursement in Japan. For detailed information, see Copenhagen Economics, p.196.
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Defined as the delay in access to new medical devices in Japan, in comparison to the EU and the
US.
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145

Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number] EN

Based on a survey of managers of companies based in Japan and supplementary study,
these measures imply an additional cost for European pharmaceutical corresponding to a
30 percent tariff on the imports of such products.149
The stakeholder contributions to the Impact Assessment also highlight that medical
devices from the EU are limited predominantly by costly and cumbersome procedures
that impact the process of launching new or improved products on the Japanese market.
Organisations representing the industry in Europe 150 joined other European business
organisations supportive of the EU-Japan FTA in singing the joint industry statement on
the negotiations.151 In line with other assessments, key goals for European companies
include152:


Facilitate clinical investigations by reducing discrepancy between international
standards and Japanese guidance linked to Good Clinical Practices (GCP) and
international Quality Management Systems;153



Reduce compliance burdens, where one European proposal has been the
Supplier’s Declaration of Conformity (SDOC);154

Both European and Japanese business organisations and associations have spoken in
favour of regulatory convergence underlining the possibility to extend “Mutual
Recognition Agreements” in order to avoid redundant inspections of manufacturing
facilities and ensure recognition of quality management audit results, particularly for
lower risk medical devices.155
With regard to issues which affect Japanese exporters, stakeholders point to the need for
unification of registration systems for medical devices within the EU and providing the
Japanese authorities with input through consultation opportunities.156
Another concern is the current discussion for revision of the EU MDD into regulations.
Business organisations underline that the new regulations should avoid:


“Increasing the number of devices which are subject to monitoring reports after
sale;



Setting unique safety standards;



Disclosing post-sale monitoring data and clinical data to healthcare providers and
the general public.”157
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Copenhagen Economics, p.175.
COCIR – European Radiological, Electromedical and Healthcare IT Industry - medical technology
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5.5.2.2 Possible outcome and impact
As with the analysis in the pharmaceutical sector, this section is under development and
in the process of commencing stakeholder consultations. It is also highly pending on
inputs that could be indicative of negotiation outcomes. An ex-ante analysis and
simulations is also complicated by the fact that the impact from medical devices are more
difficult to estimate in an uniform manner, similar to the approach in pharmaceutical
products.
To begin, there are vast differences in tariffs in the category. Medical devices exist in
several different chapter headings, from pharmaceuticals products, chemicals, textiles,
plastics, vehicles and scientific instruments, just to name a few examples. The 2012
impact assessment needs to be disaggregated into relevant groupings.
Cross-border treatment differs not only in tariff classifications, but also in terms of
regulatory issues. Many of the stakeholder inputs are issues relating to pre-marketing
authorisation, where there are four classes in the EU (I, IIa, IIb, III) and Japan (I-IV)
that by large follow each other. In Japan, Class I products require no regulatory approval
and marketing authorisation, whereas a large group of products fall under Class II where
third party certification by a notifying body is only allowed where PMDA has published a
standard. Similar to the US system under 510(k), “new” and “improved and modified”
products are treated differently. The bulk of product registrations and regulatory costs
tend to congregate in the middle segment of risk.
It is therefore more relevant to approach MDD/IVD as a cluster of different products (and
possibly also services) rather than a typical sector. Whereas several horizontal and
category-wide issues exist (such as reimbursement issues) that are of very high
importance, the product specific trade costs (or whether they are actually actionable) is
primarily a function of two dimensions: applied tariffs and classifications.
The 2012 impact assessment must be disaggregated using at least these dimensions to
proper describe the impact of the FTA. MDD/IVD (grouped under “other machinery”
sector) are estimated to have tariffs of 0.1% in Japan, and 1.9% in the EU (pre-Doha).
NTMs are estimated at 30%, whereas almost none (3.9%) is modelled as actionable.
AVEs in the EU is not included in the dataset at all. The export effects stipulated in the
2012 Impact Assessment, 7% increase for the EU and 22% for Japan may there be too
general to adequately describe the variety of MDD/IVDs.
Relative to the EU and the US, Japan’s production of MDD/IVDs are limited, but
specialised often on a few high-end technologies, e.g. diagnostic or endoscopy imaging
equipment. The EU product portfolio is much broader and offensive, but with
considerable SME participation (with 10,000 firms in the EU, compared to about a 1,000
in Japan, dominated by large technology driven firms). For EU SMEs, often with lower
labour productivity than international competition, economies of scale are necessary to
achieve productivity gains, while cost of regulatory compliance in additional markets are
more difficult to internalise financially.

5.5.2.3 Roadmap to complete the
pharmaceuticals and medical devices

sectoral

analysis

on
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Regulatory divergences in the life science sectors can span across several areas of
government regulations and are therefore difficult to address. This is particularly true in
the EU and Japan relationship, where many regulatory hurdles are unique for these
markets. It is difficult to draw any decisive conclusions yet of what the expected
negotiation results would be, in the EU-Japan FTA. The regulatory divergence with the EU
system are more often singularly different with each FTA counterpart in each field,
including IP, reimbursement, GMP/GLP/GCP standards, clinical testing and marketing
approval processes, data privacy, as well as more traditional TBT issues concerning
packaging, labelling. The extent the FTA would have a social and economic impact is
dependent on which of the barriers that would be addressed, and to what extent
regulatory convergence is achieved.
Specifically to the MD/IVD sector, the on-going legislative initiatives in the EU could
potentially overlap with the FTA negotiations. The European Commission is currently
reform the existing directives to a regulation on EU-level, following recent incidents. If
adopted, it would make significant changes to the current decentralised system of
notifying bodies, and have a considerable impact on the TSIA work.


The stakeholder consultations and roundtables need to be conducted to identify
key area of issues and focus of the work, and for an indication of negotiation
outcome. It should also discuss the MRA and prioritisation in regards to product
specific issues.



Assess whether the NTMs are higher for pharmaceuticals than calculated for the
chemicals grouping where it currently sits.



Quantitative analysis on MDD/IVD products should disaggregate “the other
machinery” sector through groupings by tariffs and regulatory costs in key
selected areas.



Considering the existing EU-Japan MRA, the qualitative study should collect the
opinions on the function and limitations of the agreement as a benchmark.



It may be necessary to consider the impact from EU reforms (MDD/IVD), as well
as look to specific overlaps and trade diversion effects from other FTAs, in
particular TPP and TTIP.



Considering the high level of participation of SMEs in medical devices, issues of
particular weight to this cluster of firms should be given a certain weight.
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5.6 Methodology of selection of the other services sector as 8th sector
analysis
5.6.1 Introduction
This section outlines the methodology used for determining the 8th sector chosen for
sector analysis in this study. As pointed out in the inception report, a specific survey for
stakeholders was conducted for identifying stakeholder preferences concerning the 8 th
sector choice. Firstly, the main findings of the sector selection survey will be outlined.
Secondly, the main selected sectors will be analysed taking into objective selection
criteria used for the previous selection of the other sectors as well. A final section will
outline the roadmap to complete the 8th sector analysis.

5.6.2 Sector selection survey findings
This section briefly outlines the main findings of the sector selection survey. Overall, 32
respondents replied to the sector selection survey. An overview of the respondents can
be seen in the consultation section (see section 6), while an overview of the comments
received from the stakeholders is available in the Annex (see Annex 1). As outlined in the
consultation section, the respondents have highlighted a number of different sectors (as
they have defined it) and product groups which should be included into the analysis.
These responses point to the following four sectors as the main options for the 8th sector
selection:158


Other manufactures (concerning leather, textile, footwear, etc.).



Insurance.



Other services (including retail and wholesale).

5.6.3 Analysis of highlighted sectors according to selection criteria
The next step of the selection procedure is now to analyse the relative importance of
each of these sectors according to different objective selection criteria which were also
used for the selection of the other sectors analysed in this study. Note that after
feedback from several stakeholders highlighting the importance of investment flows was
received during the overall process of the analysis, investment flows have been included
as selection criteria as well. Furthermore, the analysis of trade in value-added has been
added to the criterion of bilateral trade between the EU and Japan. As a result, the
overall selection criteria for the sector selection are:


The importance of the sectors in bilateral trade flows between the EU and
Japan. This includes an analysis of trade in value-added (following comments
by stakeholders)



The role played by investments in these sectors for the EU and Japan (also
following comments by stakeholders)

158

Note that the sectors mentioned here are defined according to the sectoral aggregation used by
the European Commission for the initial impact assessment report, which is also the basis for this
analysis (see Annex).
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The competitiveness of the sector for both the EU and Japan.



The most important NTMs in Japan based on previous studies of NTMs.



The importance of the sectors for both the EU and Japan according to the
negotiation history conducted so far, as well as during the process preceding
the negotiations, including actionability, i.e. the degree to which potential
economic gains from increased access to the sector is sufficiently complex to
be subject for an analysis.

The analysis of these criteria will build on the findings of the sectoral analysis section of
the Final Inception Report. For the criteria of trade intensity, competitiveness and NTM
reduction, this analysis will use the same findings that were used in the Final Inception
Report for sector selection. Note that the information used for criterion of important
sectors mentioned in the process of the negotiations and preceding the negotiations has
been updated since the Final Inception report. Furthermore, the measurement of
investment flows has been introduced as an additional criterion for selection.
Trade intensity and analysis of value-added
Concerning the criterion of trade intensity, note that other manufactures is a very
important sector when it comes to trade in goods, accounting for 13.6% of EU exports 159
to Japan and 12.4% of EU imports from Japan in 2013160 (percentage of total trade in
goods; sectoral classification: SITC rev.3). 161 When it comes to services trade, other
business services (including merchanting and other trade-related services),162 accounted
for 31.8% of EU exports163 to Japan and 34.8% of EU imports164 to Japan in 2013
(percentage of total services trade; sectoral classification: EBOPS).165 The same figures
for insurance services are 2.5% of EU exports and 1.4% of EU imports. Accordingly, the
other services sector is also a major sector when it comes to the criterion of trade
intensity.
Concerning the analysis of value-added, the amount of value-added which these sectors
in Japan draw from foreign input is analysed. For this analysis, foreign value-added
embodied in domestic final demand is measured (see Table 32):
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Total value in 2013: 54,040 million euros. See:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111836.pdf
160
Total value in 2013: 56,530 million euros. See:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111836.pdf
161
European Union, Trade in goods with Japan:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_113403.pdf
162
Other business services comprise merchanting and other trade-related services, operational
leasing services and miscellaneous business, professional and technical services (See: Eurostat
News Release, STAT/14/73, 6 May 2014).
163
Total value in 2013: 23,329 million euros. See:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111836.pdf
164
Total value in 2013: 14,115 million euros. See:
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111836.pdf
165
See: Eurostat News Release, STAT/14/73, 6 May 2014
156

EUROPEAN COMMISSION

Table 32 Value-added drawn from foreign inputs in Japanese sectors, 2009
(million USD)166
Sector

Indicator

Total

EU

Textiles, textile
products,
leather
and
footwear

Foreign value-added embodied in
domestic final demand

14 926

2 164

Wholesale and
retail
trade;
Hotels
and
restaurants

Foreign value-added embodied in
domestic final demand

72358

14 162

Financial
intermediation

Foreign value-added embodied in
domestic final demand

21 711

4 870

As illustrated by the table above, especially the wholesale and retail trade sector in Japan
is drawing value-added from EU input. In the wholesale and retail trade sector, 14.16
billion USD are foreign value-added embodied in domestic final demand. The same
figures are much lower for the financial sector (4.87 billion USD) and the textiles and
leather sector (2.16 billion USD). This shows that the wholesale and retail trade sector is
particularly relevant for European exports to Japan.
Investment flows
As pointed out above, the analysis has introduced the new criterion of investment flows
into the selection process. This is the result of feedback received from stakeholders
outlining the importance of this selection criterion.
Table 33 Japan’s inward FDI flow by industry 2005 – 2013 (balance of
payments basis, net; million USD)167
Sectors

2005

2006

2007

2008

2009

2010

2011

2012

2013

Total

Textiles

188

58

109

-3

-8

-95

124

22

6

401

Wholesale
and retail

1.157

-387

1.660

1.160

1.057

-229

1.588

2.421

160

3.745

Finance
and
insurance

645

2.265

17.661

19.823

5.205

1.503

3.702

1.383

641

39.652

166

OECD, 2013. OECD-WTO Trade in Value-added (TiVA), May 2013. Available at:
http://stats.oecd.org/Index.aspx?DataSetCode=TIVA_OECD_WTO
167
Jetro, 2015. Japanese Trade and Investment Statistics. Available at:
http://www.jetro.go.jp/en/reports/statistics/
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Table 33 illustrates Japan’s inward FDI flow by industry from 2005 until 2013, measuring
the total of FDI flows over these years for each sector. Inward FDI flow for the finance
and insurance sector was 39.65 billion USD from 2005 to 2013, while it was 3.75 billion
USD in the case of the wholesale and retail sector. For the textiles sector, this value was
only 401 million USD. This shows that especially the finance and insurance sector as well
as the wholesale and retail sector attract foreign investment. Accordingly, these sectors
are particularly useful for an analysis of investment flows.
Competitiveness
When it comes to the criterion of competitiveness, no specific sector of the ones
mentioned by stakeholders for the 8th sector selection has a particularly high
competitiveness in the EU (see examples of remaining sectors outlined in Table 34 and
Table 35).
Table 34 EU’s and Japan’s most competitive sectors in manufacturing in 2010,
measured in RCA (sectoral classification: HS)168
Sector

EU’s
competitiveness
(RCA)

Japan’s
(RCA)

Other manufacturing

0.77

0.43

Textiles

0.67

0.40

Leather & footwear

0.88

0.02

competitiveness

Table 35 EU’s and Japan’s most competitive sectors in services in 2010,
measured in RCA (sectoral classification: EBOPS) 169
Sector

EU’s
(RCA)

competitiveness

Insurance

1.13

0.42

Other business services170

1.1

1.17

Japan’s competitiveness (RCA)

Potential NTM reduction
When it comes to potential NTM reduction, the other services sector has a higher
potential for reduction of NTMs (3.7 % points) when it comes to the potential of the
insurance sector (1.2 % points). However, the overall potential of all services sectors is
estimated to be only low.171 Accordingly, this is not a major selection criterion for
highlighting the importance of the other services sector.

168

Balassa index of revealed comparative advantage, see:
ec.europa.eu/enterprise/policies/industrial-competitiveness/competitiveness-analysis/europeancompetitiveness-report/files/ecr2012_annex_en.pdf
169
Balassa index of revealed comparative advantage, see:
ec.europa.eu/enterprise/policies/industrial-competitiveness/competitiveness-analysis/europeancompetitiveness-report/files/ecr2012_annex_en.pdf
170
Other business services include merchanting and other trade-related services, operational
leasing services and miscellaneous business, professional, and technical services.
171
See: Copenhagen Economics, 2009.
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Table 36 Degree of potential NTM reduction in Japan and resulting EU export increase
for key sectors (sectoral aggregation by CE based on GTAP) 172
Sector

Cost
of
existing
NTMs as barriers to
trade (AVE, %)

Potential reduction
of NTMs (% points)

Export increase for the
EU (billion euros)

Insurance

6.5

1.2

Not available

Business and ICT

2.5

2.5

Not available

Personal, cultural,
other services

6.5

3.7

Not available

The importance of the sectors in the process of the negotiations and
preceding the negotiations
The information used as a basis for the criterion of important sectors mentioned in the
process of the negotiations and preceding the negotiations has been updated since the
Final Inception Report. This criterion now also includes the 2 nd list of NTMs in Japan as a
source of information. Note also that feedback has been received highlighting especially
the importance of other services (including retail and wholesale). As a result, both the
other manufactures sector (including textiles and clothing) as well as the other services
sector are important when measured by this criterion.
Table 37 Overview of important sectors mentioned in reports of the process of
the negotiations and preceding the negotiations173
Sectors

EUJapan
scoping
exercise

Illustrative
NTM
roadmap

Textiles and clothing

+

+

Distribution services

+

Insurance

+

IA
report

2nd list of
NTMs
in
Japan

Other
sources/
feedback
from
EP
and EC

+

5.6.4 Overall result of the sector selection for the 8th sector analysis
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See: Copenhagen Economics, 2009.
Sectoral mentions and references in reports and public materials available from EP and EC
concerning negotiations, illustrative NTM roadmap, IA report. The category “Other
sources/feedback from EP and EC” relies on direct feedback as well as written sources,
see:http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2014/140801/LDM_BRI%28201
4%29140801_REV1_EN.pdf;http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=
EN&reference=P7-TA2012398;http://trade.ec.europa.eu/doclib/press/index.cfm?id=1024;http://trade.ec.europa.eu/doc
lib/docs/2013/may/tradoc_151344.pdf.
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The results of the sector selection survey and the analysis of each of the sectors
highlighted by stakeholders using objective selection criteria lead to the following overall
conclusion. Both the other manufactures and the other services sectors are very
important when it comes to the selection criteria of trade intensity and the importance in
negotiations and the preceding process. However, the other services sector is also
important when it comes to investment flows. As a result, the other services sector is
chosen as the 8th sector of analysis. Table 38 illustrates the overall findings from the
sector selection process.
Table 38 Overall result of the sectoral selection (classification according to
terms of reference, see Annex 1)
Competitiveness

Negotiations
and
preceding
process

Sectors

Trade
intensity

Other
manufactures
(leather,
textile,
footwear)

+

+

Other
services
(retail,
wholesale)

+

+

NTMs

Insurance

Investment
flows

Overall
result

++

+

+++

+

+

Other services (including retail and wholesale)
The choice of other services sector as an additional sector of analysis is also justified by a
number of additional points. Firstly, barriers in the other manufactures sector (including
textiles and clothing) are more easily measurable and relatively more straight-forward in
both analytical and negotiation context. Such barriers related to high-end goods, for
example concerning leather and textile, are will be covered under an analysis of the retail
sector as well.
Secondly, an analysis of the other services sector has its merits as a general purpose
industry, which is key to redistribute goods from the EU to Japan and vice versa. In
comparison to other sectors proposed, many more EU Member States (and Japan) have
interests in examining the barriers in the retail and wholesale sectors. An analysis of
retail issues and the impact of liberalisation on the retail sector is highly relevant also for
SMEs and particularly useful for analysing trade facilitation for SMEs. An analysis of the
other services sector is thus also provides a more balanced analysis of the trade impact
on the level of EU member states.
Thirdly, when assessing the state of play in the negotiations, the progress and potential
gains concerning the other manufactures sector are clear to negotiators. However,
concerning the other services sector, they are more unclear. An analysis of the other
services sector would contribute to the evaluation of potential gains in this sector, and
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provide additional information to negotiators about the objectives in the negotiation
concerning this sector.

5.6.5 Roadmap to complete the other services sector analysis
For the completion of the other services sector analysis, the following analytical steps are
necessary:


Establish a baseline for the analysis, including an assessment of current output
in the other services sector in Japan



Further complement the analysis of existing market barriers in different subsectors in order to complete the assessment of potential gains from
liberalization and to complete the identification of areas of focus of the
analysis.



Address in detail, the potential gains relating to the horizontal issues, such as
competition. Complement the sector study with relevant findings from the
overall social and environmental analysis.



Organise stakeholder activities and incorporate their additional feedback in
particular related sectors or sub-sectors, in particular leather, textile, footwear
and high end goods.

Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number] EN

6

STAKEHOLDER CONSULTATIONS

6.1 Overview of progress achieved
In this report, we provide updates on the specific tasks undertaken by the team, the inclusion of
results in the rest of the analysis and next steps. In our efforts to make the stakeholder
consultation closely interlinked with each of the other work packages, we continue to leverage
existing resources to reach out to stakeholders, especially through roundtables, bilateral
contacts and surveys.
In summary, the specific objectives of the stakeholder input to the EU-Japan Trade SIA is to
provide maximum contribution to the assessment of the other work packages (economic, social
(including human rights), environmental and sectoral analysis) and to aid in formulation in
recommendations and flanking measures. These objectives are achieved by sequencing of the
consultation and reaching out to various stakeholders. In terms of the sequencing, the team has
divided the consultation in three parts: 1) stakeholder sector selection; 2) social (including
human rights) and environmental impacts; and 3) economic and sectoral impacts. The team is
currently in the second phase of this process and work on the third component is underway.
Before we proceed with the implementation of specific tasks, we recall in brief the principles
that drive our consultation activities and illustrate them with examples:
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Integrated consultation activities – the researchers responsible for the other work
packages aim to incorporate stakeholder input in the analysis by identification of relevant
subjects for in-depth review, challenges and opportunities resulting from the FTA
between the EU and Japan and possible recommendations. Vis-à-vis the sectoral analysis
in particular, stakeholders were encouraged to suggest a sector to be studied in-depth.
The research team combined this criterion with quantitative and qualitative criteria to
finalise the sector selection. The results of the survey are provided below and copies of
the surveys are enclosed in Annexes 1 and 2.



Timely engagement of key stakeholders – the team communicates with
stakeholders throughout the entire duration of the project through bilateral meetings and
exchanges, roundtables, and online tools. We send brief and informative emails of
upcoming roundtables and relevant news, but we also aim to minimise the number of
emails which contacts receive. See in Annex 4 for illustrations of previous newsletter.



Inclusivity - our definition174 of stakeholders allows us to include everyone who has an
interest in the EU-Japan Trade SIA. Through our consultation activities we aim to
approach all stakeholders. We remain constantly open for requests for meetings from all
interested groups and individuals. See the Annex for more information on roundtables
and bilateral meetings and communication.



Accessibility and complementarity among the Trade SIA resources – the website for
the project is a ‘one-stop shop’ for all Trade SIA information. The website created for the
EU-Japan Trade SIA is essential with regards to upcoming roundtables, surveys and
deadlines and is being restructured to provide easier access to all up-to-date
information.



Targeted consultations – the team participates in meetings with individual firms and
sector level associations and bodies as well as other interested organisations. With

A person with an interest or concern in something.
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regard to the SME test, where appropriate the team will contact SME representative
organisations in the EU member states for a telephone conversation to ensure that their
feedback is taken into consideration in due time, as well as organisations which
represent SMEs in Japan such as Keidanren (Japan Business Federation).


Networks of contacts – the team benefits from contacts across academia,
governmental and non-governmental organisations, policy-makers and private
companies. These contacts maximise the access of the team to external input.

In summary the consultant builds on previous experience in the implementation of Trade SIAs
and recognises that if an effective stakeholder consultation is implemented, the rewards for the
overall assessment will be crucial. Below we provide an overview of the progress made across
each of the elements of the consultation plan, presented in the Inception report.

6.2 Implementation of consultation plan
This sub-section provides a summary of the achievements during the first eight months of the
project, where we particularly focus our attention on five concluded roundtables with
stakeholders, one closed survey and one underway, as well as a multitude of bilateral meetings
and exchanges. We also outline changes underway in our online resources improving further
their accessibility. We review each in turn and provide examples of how information from
stakeholder consultations will be integrated into the final report.
Roundtables conducted so far
As an integral part of the overall strategy of outreach activities to stakeholders, LSE Enterprise
has conducted a series of roundtables for stakeholders that took place over the last months,
including a roundtable on potential social impacts, and several roundtables for five of the eight
individual sectors analysed in detail in the study.
These roundtables are a specific methodology used to complement the other bilateral methods
of obtaining feedback from one stakeholder at a time, such as bilateral interviews in person and
on the phone, bilateral exchanges via e-mail, and surveys. The primary aim of the roundtables
is information gathering. In order to collect such stakeholder feedback, the roundtables have a
specific value added in comparison to bilateral consultations. They offered stakeholders the
opportunity to enter into discussion among each other and stakeholders were encouraged to do
so. While the discussions were guided by the consultant, this method also offers the consultant
the opportunity to simply observe an ongoing discussion among stakeholders and listen to an
exchange of arguments, rather than a monologue form simply one stakeholder. Also, the
discussions enabled stakeholders to listen to ideas from stakeholders from many different
backgrounds.
In addition to the roundtable on the overall potential social impacts of the EU-Japan FTA, the
individual sector roundtables that already took place covered the following sectors: motor
vehicles sector; food, feed & tobacco (processed foods) sector; business services sector;
financial services sector; and other transport equipment (railway, aircraft, ships) sector. The
roundtables took place at the following times and locations in Brussels:
Overview of discussions


Roundtable on potential social impacts of the EU-Japan FTA
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Time: 23rd of April 2015, 14h30-17h, preceded by bilateral meeting between LSEE and EESC
staff.
Location: European Economic and Social Committee (EESC), main building, Jacques Delors,
(Room JDE 3252, third floor).
The roundtable discussion was led by Mr. Ken Heydon, responsible for the work package on
social and human rights impacts. The participants discussed both the quantitative and
qualitative implications of the agreement and also referred to the proposed case studies. In its
first part, the discussion focused on the impacts on jobs and employment and attendees made
reference to previous studies conducted both in Europe and Japan. Participants highlighted the
different impacts across sectors and the importance of the sectoral analysis to explore these
differences. The attendees agreed that the impact on consumer standards has not been raised
as a concern on either side. They also agreed that gender equality, human rights, freedom of
expression and data privacy should be looked at within the international context as well as the
positive spill over from an agreement between the EU and Japan. The LSEE team has noted the
suggestions put forward and as a follow-up has reviewed the studies and data suggested, as
well as highlighted the issues discussed as part of the social chapter presented in the interim
technical report.


Roundtable for motor vehicles sector stakeholders

Time: 29th of April 2015, 9h-10h30.
Location: Rue Belliard, 4-6.
The roundtable was chaired by Mr. Hosuk Lee-Makiyama, project leader for the Trade SIA. The
overall topic driving the discussion was "EU-Japan FTA and domestic production of automobiles
and commercial vehicles". The meeting reviewed impact assessments undertaken by the
European Commission and the stakeholders, with a comparison of the assumptions and the
results of each study. The discussions also covered effects on European production of passenger
cars, the customs union with Turkey, commercial vehicles, parts and supply chains and future
challenges, e.g. smart cars. The LSEE team presented an overview of existing studies which
assess the potential impacts of the EU-Japan FTA on the motor vehicles sectors in the EU and
Japan and the attendees highlighted the importance of the final outcome of the negotiations.


Roundtable for food, feed & tobacco sector stakeholders

Time: 7th of May 2015, 14-15h30.
Location: Rue Belliard, 4-6.
The roundtable on the processed foods sector was chaired by Mr. Patrick Messerlin, who is
responsible for the analysis of the impacts of the FTA on a variety of sectors. The overall topic
of discussion was: "EU-Japan FTA and the processed food sectors". Stakeholders discussed
European production of processed food products, EU offensive and defensive interests, and the
interactions of the EU-Japan discussions with those on the Trans-Pacific Partnership (TPP). Visà-vis the first part of the discussion, the participants shared their views on the impact on
production in Europe, impact on supply chains and the importance of both further tariff
reductions and Non-tariff measures (NTMs). On the issue of NTMs, stakeholders flagged that
issues related to mutual recognition and recognition of equivalence are important for evaluating
the impact. Discussants also spoke about the importance of Japan as a hub and opportunities
for European companies from the agreement.
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Combined roundtable
stakeholders

for

business

services

&

financial

services

sector

Time: 8th of May 2015, 14h-16h.
Location: BusinessEurope building, Schuman room.
The combined roundtable on business services and financial services was led by Mr. LeeMakiyama and Mr. Patrick Messerlin from the LSE Enterprise team. The overall topic of
discussion was: "EU-Japan FTA and the financial/business services sectors". The meeting
cantered on a number of issues: European production and investment relating to these services,
EU offensive and defensive interests, and the interactions of the EU-Japan discussions with
those on the TTIP, TPP and existing bilateral agreements. The discussion was divided into three
parts: exchanging views on business services and professional services, 175 financial services,
and consultations was also allowed to discuss other services sectors not identified in the terms
of reference (notably retail, insurances, and postal services) horizontal services issues, such as
professional qualifications and mode 4.
Attendees discussed the current trends in Japanese banking and insurance and the challenges
and opportunities for European companies. They also exchanged views on the ways in which the
agreement can improve regulatory cooperation and the advantages of sector specific dialogue
on regulatory cooperation. The exchange also highlighted possible issues resulting from
competition from non-EU/Japan actors, other FTAs (especially TPP and bilateral agreements).


Roundtable for other transport equipment sector stakeholders.

Time: 13th of May 2015, 15h-16h30.
Location: Rue Belliard, 4-6.
The roundtable was chaired by Mr. Patrick Messerlin, the lead thematic researcher for the
transport equipment sector study. The overall topic of discussion was "EU-Japan FTA and the
transport equipment/public procurement sectors". The meeting focused on European production
of transport equipment products, EU offensive and defensive interests, and the interactions of
the EU-Japan discussions with those on the TPP.
Concerning the discussion on transport equipment/public procurement sectors, the participants
discussed impacts on production in Europe, importance of supply chains and the issues
pertaining to NTMs. Attendees highlighted the advantages of increased business transaction and
business cooperation within the sector. Increased cooperation, the attendees pointed out, can
also be helpful in addressing the issue of NTMs. Stakeholders also noted that the interaction of
the EU-Japan FTA with the ongoing TPP negotiations is not particularly important for the railway
sector. Beyond the railway sector, the discussants highlighted issues linked to the aircraft sector
and the benefits achieved by the EU-Japan industrial dialogue, as well as potential for EU-Japan
space dialogue and the EU-Japan cyber dialogue.
Attendance and logistics
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The discussion will lay a focus on legal services, accounting, architects, medical and dentists,
midwives/nurses and any other professional services. Any other business services subsectors will be
considered as well, if participants wish so.
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For each roundtable, invites were sent to the full contact list of the consultant. An indicative,
non-exhaustive summary of this contact list was provided in the final inception report. The
contact list was updated in the process of contacting stakeholders to update and expand the
list, and to maximize outreach. Reminders to stakeholders were sent out a week before and
individual stakeholders were contacted on the phone during the registration process in order to
facilitate a balanced attendance of stakeholders from different backgrounds.
Stakeholders that registered for the roundtables included civil society stakeholders, business
representatives, national delegations and EU member country organisations. Each roundtable
included stakeholders both from the EU side as well as from the Japanese side. The roundtables
were all held in Brussels and were attended by stakeholders both resident in Belgium as well as
abroad, for example coming from France, Switzerland or Japan. The roundtables were also
attended by staff from the European Commission, the EESC, and the European Parliament. The
chart below illustrates the attendance per roundtable:
Table 39 Registered attendance for each stakeholder roundtable, total =107
32
29

17
14

Social impacts

Motor vehicles

Food, feed &
Business and
tobacco (processed financial services
foods)

15

Other transport
equipment

A detailed agenda of the events including a programme and a detailed set of specific questions
for the discussion were sent out to stakeholders before each event. This guaranteed that
stakeholders had the opportunity to prepare for the discussion. The detailed agendas of each
event are attached in Annex 3 to this report.
As pointed out above, the roundtable on potential social impacts of the EU-Japan FTA took place
at the EESC’s main building. This roundtable was organized in cooperation with EESC staff and a
bilateral meeting with several staff from EESC on the same day preceded the roundtable. After
the successful organisation of the social roundtable, the LSEE team proposed to maintain a
continuous dialogue with EESC staff both on results of the social section as well as other
sections of the study, and also on the organization of additional roundtables in the future. The
option of organising, for example, the environmental roundtable in cooperation with EESC staff
was discussed, which would also allow to use synergies, maximize resources available for
outreach to stakeholders, and thus to maximize attendance and transparency of the
consultation process. This strategy of maximizing resources and transparency and directly
involving stakeholders as well in contacting additional participants was used for each of the
roundtables. In addition to the continuous contact and exchange with EESC staff, the social
roundtable was used to increase such a dialogue with staff from the International Labour
Organisation (ILO) in Geneva. LSEE staff will be in continuous contact and dialogue with the ILO
in the remaining process of the Trade SIA in order to maximize the feedback received.
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Surveys
As we presented in the inception report, we use questionnaires176 to reach a larger target group
of respondents during the stakeholder consultation. Different types of questionnaires are
designed according to the sequence described earlier and stakeholders are asked questions on
issues and processes combining open and close (pre-coded) ended questions. All questionnaires
follow the guidelines produced by DG Trade on the conduct of Trade SIAs.
Sector selection survey
The team has launched and closed the first questionnaire which feeds into the selection of
sectors. The questionnaire (enclosed in Annex 1) included eleven questions, seven concerning
the characteristics of the organisation and four on the sector proposed for in-depth study. The
four questions aimed not only to urge the indication of a sector for selection but also the
reasoning behind the choice and where available additional information for the researchers to
consider. The survey remained live from 27 January 2015 to 10 April 2015 when the team
extended the deadline for completion from the 31 March in order to provide further opportunity
for stakeholders to complete responses in progress as well as give extra time due to the delay
in publishing the final inception report. Overall, 175 participants viewed the survey which
resulted in 32 individual responses after the removal of duplicate responses and uncompleted
responses vis-à-vis the substantive questions. Some of the respondents to the survey provided
detailed information and additional resources for the team to consult.
Further on we provide a summary of the characteristics of the stakeholders who replied to the
question. Among the replies, twelve associations, five confederations and eleven companies of
associations responded to the survey providing coverage both in terms of number of employees
and turnover as seen in Figure 13.
Figure 13 Type of organisation of the total 32 respondents

Other, 3, 9%

Trade
associations,
13, 40%

SMEs, 5, 16%

Large sized
enterprises, 6,
19%
European and
national
confederations
5, 16%

A large number of responses come from EU trade associations outlining possibilities which can
arise from an ambitious agreement and there is a wide range of sectors indicated (see Figure
14).
176

For the purposes of this report, the work uses questionnaire interchangeably with survey.
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Figure 14 Location of the total 32 respondents
France, 1, 3%
UK , 1, 3%
Begium, 2, 6%

EU
associations
and
confederations
44%

Japan, 5, 16%

Italy, 9, 28%

Examples of sectors are agriculture and processed foods, textile and clothing, pharmaceutical,
tyre and rubber, rail transportation, postal services and insurance services. The table below
shows the list of sectors of participants as they have defined it.
Table 40 Sector identified by respondents
Overall sector
Agriculture, forestry and fishing
Agriculture
Poultry
Dairy
Manufacturing
Leather production / tanning
Wine
Processed food & drink
Footwear
Textile and clothing
Sporting goods
Tyre and rubber
Pharmaceutical
Motor vehicles
Machine tools
Ceramics
Public administration and defence
Aerospace and defence
Government
Services
Postal services / express/ banking services
Rail transport
Insurance
Other
Trade union
Chamber of commerce
Social, human rights and environmental survey
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A questionnaire to support social (including human rights) and environmental impact analysis
was launched since the publication of the final inception report. Compared to the first one, this
is a detailed questionnaire covering different aspects of EU-Japan trade and the possible
impacts. The aim of our second survey is to collect information on potential impacts on social,
human rights and environmental issues resulting from the EU-Japan FTA or from the
cooperation of the two countries on the issues. The survey contains six sections and a total of
forty nine questions, combining set responses and text entry:


Basic information about the organisation responding (seven questions)



Focus on socio-economic issues, looking at effects on employment, working conditions,
income distribution and social inclusion, as well as issues pertaining to business mobility
(eighteen questions)



Focus on human rights issues and cooperation on such issues (five questions)



Focus on direct and indirect environmental impact from the FTA (nine questions)



Focus on the trade in timber and timber products (five questions)



Focus on the fisheries sector (five questions)

The questionnaire will remain open until 6 July 2015 at midnight CET and participants can
decide to complete as many of the above sections as they find relevant. The list of stakeholders
is constantly being updated with the feedback from stakeholders and any suggestions are
welcomed. Contacts include:


Respondents to the public consultation, conducted during the impact assessment (where
contact details were available);



Contacts provided by the delegation of the EU in Japan (where contact details were
available);



Contacts from previous Trade SIAs where applicable and especially vis-à-vis social
(including human rights) and environmental organisations;



Contacts suggested by stakeholders.



Participants in the roundtables.



LSE Enterprise contacts.

Results from this questionnaire will complement the work done so far in the social and human
rights and environmental chapters.
Bilateral communication and interviews
In-addition to the other methods of communication, the team has started conducting bilateral
meetings and occasionally more formal interviews with stakeholders. Bilateral exchanges allow
gathering specific information, collecting additional resources and following-up to other
communication events. Interviews carried out so far include both face-to-face and phone
interviews with the team in Brussels leading LSEE’s efforts to reach out to key stakeholders in
each of the sectors selected for in-depth study. Some of the bilateral contacts summarised
briefly below. These contacts are divided across: general feedback received, feedback after the
169

civil society dialogue and inception report, feedback on roundtables and feedback on sector
selection survey. Summary of exchanges and action taken are in Annex 7.
Website
During the inception phase the team developed a dedicated website for the Trade Sustainability
Impact Assessment, which is an essential part of the consultation process. The link to this
website is: http://www.tsia-eujapantrade.com/.
As stated earlier, the overall goal of the website and the social media communication channels
is to raise awareness of the Commission’s initiative to produce the Trade SIA among the
stakeholders and to provide a predominant ‘go-to’ digital resource for the EU-Japan FTA. In
order to fulfil the specific objectives of the digital tools, the team has taken the following steps:


We have provided a detailed description of what is the Trade SIA entails and the
relations between EU and Japan in the process of the trade negotiations.



We have published the final inception report on the website, easily accessible on the
homepage, as well information on upcoming and past events and roundtables, including
registration information.



We have included clear contact details for direct communication with the team and link
to ‘request a meeting’.



We have posted links to social media channels – particularly Twitter feed and Facebook
site.



We have created easy-to-use and prominent link to the surveys and accompanying
information.

All relevant content is available in English and follows EC rules on the provision of information 177
to ensure quality, accuracy, accessibility and usability of the content. In the last part of this
update on the implementation of the communication plan, we outline what is still to be done but
it is important to note that the team is in the process of reorganising the website to reflect the
increased amount of information and increased number of visitors.
With regard to monitoring, the most recent team weekly report (example
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Information Provider’s Guide, Interinstitutional Style Guide.
170

Table 41 below) shows that the week of 18 May to 24 May 2015, the website has been visited
196 times. Traffic is constant with peaks around the round table events.
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Table 41 Summary of weekly and monthly stats report
a) Weekly summary: 18 May - 24 May 2015
Mon

Tues

Wed

Thur

Fri

Sat

Sun

Total

Avg

Pageloads

25

26

12

72

38

0

23

196

28

Unique Visits

11

26

8

16

16

0

11

88

13

First Time Visits

5

26

4

8

10

0

8

61

9

Returning Visits

6

0

4

8

6

0

3

27

4

b) Monthly chart: April to May 2015

We will continue our work on:


Promoting website and increase visibility



Posting regular updates on website related to the publication of the interim technical
report and further outputs as well as regular updates of news and events.



Providing opportunity to download full surveys and share responses.



Highlighting and update the deadlines of the project and deadlines for stakeholders to
provide input.

Below we provide a screen shot of part of the revised webpage. The webpage is continuously
updated taking into account the aim to provide information clearly and to allow and access to
information on on-going activities.
Other consultation channels
Email: The use of the dedicated email address remains relevant and the preferred method of
communication (Lsee.Tsia-Japan Lsee.Tsia-Japan@lse.ac.uk). However, the team has
predominantly made use of the personal emails of the researchers in order to reduce the
possibility for event information to be sent directly to Spam/Junk folders. Similarly, the second
survey on social, human rights and environmental impacts was initially sent through the online
platform of the survey tool (Qualtrics), but stakeholders flagged issues with the email and
further communication has been sent through the personal accounts of the researchers. This
has worked smoothly and further problems have not been reported.
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Newsletters: Due to the intensive communication concerning roundtables, the team has avoided
sending multiple newsletters. Two issues were disseminated during this phase of the project
with a brief update on the state of negotiations, on-going roundtables and sources for further
information. A copy of the last newsletter sent on 30 April is illustrated in Annex 4. In the next
stage of the Trade SIA the team will draft more regular and briefer newsletters to keep
stakeholders up-to-date. As before, after sending the newsletters the bounce backs were
reviewed and any information on annual leave or new contacts has been incorporated into the
stakeholder database in order to keep it up to date. The next newsletter will remind
stakeholders to reply to the social, human rights and environmental impact survey.
Social media: Concerning the use of social media, we continue to develop the content of various
channels to grow the input of stakeholders. As well as working with the existing social media
networks of the LSE, we build on the extensive international social media presence of the
School, as well as the presence of the leading researchers. We ‘follow’, link and interact with
other external social media networks to help reach new members and promote our work. Our
focus is on Twitter as this is the most relevant for our target audiences. Examples include:


Twitter @TSIA_Japan https://twitter.com/TSIA_Japan



Facebook TSIA EU-Japan FTA https://ww.facebook.com/tsia.eujapan

6.3 Roadmap of future consultation activities
The team is in line with the overall work plan presented in the inception report and proceeding
according to the consultation plan during the implementation phase. The progress varies across
the work packages (economic analysis, social (and human rights) analysis, environmental
analysis, sectoral analysis, and communication) with all showing significant development since
the inception report. Delays which have been noted early on during the implementation have
been linked to the stakeholder consultation and the goal to build tools that are appropriate and
targeted. This is especially noted in the case of the SME survey which is still being finalised.
To recall, during the inception phase, we prepared a targeted consultation plan, dedicated Trade
SIA website, social media accounts and a preliminary list of stakeholders to be expanded and
updated. During the implementation phase, we intensified communication activities through
roundtables, bilateral meetings and questions and we continuously facilitate external experts
from civil society as well as sectoral stakeholders. After the approval of the interim technical
report and the work conducted so far, what remains is the completion phase of the project
where we will continue bilateral exchanges and roundtables with stakeholders at the firm level
as well as develop additional contacts with stakeholders in the EU and Japan. The focus in this
phase will be on sectoral impacts and on SME impact. We briefly sum up the content of the final
report and briefing document below.
Reporting: final report & briefing document
The final report will include the outcomes and results of the assessment across all work
packages, based on the methodology put forward. It will provide a clear description of steps
undertaken and put forward recommendations for possible flanking measures (where needed)
and policy recommendations.
The report will include the final results obtained from the questionnaires and a detailed
description of the implementation of the stakeholder consultation plan. This will include a list of
contacts in the EU, Japan and third countries; an overview of events and presentations
attended; a list of face-to-face meetings, telephone interviews and focus groups with
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stakeholders as well as the comprehensive overview of comments collected from the various
communication channels used by the team.
This final report will be accompanied by a briefing document which will include:


The aims and objectives of the Trade SIA in support of the EU-Japan negotiations;



The methodology adopted to study the selected measures;



The scenarios considered and associated assumptions and hypotheses;



The final overview of potential impacts identified for the social (including human rights)
and environmental pillars based on both the additional quantitative and qualitative
exercises;



The full results on the economic and sectoral impact assessments;



The policy recommendations and flanking policy measures suggested;



The results of the implementation of the stakeholder consultation plan;



The suggestions for future study and activities;



A general overview of the overall structure of the work plan is illustrated in the following
table.

Next steps
We continue to build on existing modes of interaction with stakeholders with a focus on bilateral
meetings, further roundtables, feedback from the questionnaires and follow-up meetings. Next
steps include:
1. Updating of the website (see above)
2. Analysis of survey of social, human rights and environmental aspects
3. Launch of sectoral survey
4. Launch of SME survey
5. Roundtables
6. Bilateral communication and reaching out to more stakeholders
7. Critically examining input and integrating it (across all components)
Analysis of survey of social, human rights and environmental aspects
We have launched the second questionnaire which will close in mid-July when the results will be
analysed and integrated in the work packages. The analysis of the questionnaire will entail
critically examining empirical evidence for effects identified by stakeholders by:


Indicating statistics on respondents and their characteristics.
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Assessing quantitative data suggested and evaluating whether existing data on the issue
is comparable or absent. More recent figures if provided will be updated in the report.



Collating qualitative information and assessing the relevance of the issues highlighted
and evaluating whether the issue has already been addressed in the report, work on the
aspect is underway or whether it is missing from current analysis.



Identifying issues which require further analysis or the need to add / modify existing
case studies.



Identifying issues which will be taken under the sectoral analysis and integrating the
feedback in the sectoral analysis rather than in social, human rights, environmental work
packages.



Clarifying issues that are not clear and following up with stakeholders for further
information as well as responding to queries raised.



Addressing which points raised need to be explored under the final survey.

Sectoral survey
A questionnaire to provide feedback on the final economic analysis and sectoral analysis with a
particular focus of the sectors selected will be the final part of the survey consultation and it will
follow the other two. It will address the selected sectors and impacts particularly relevant to
them. Since the team has received very useful feedback through the questionnaires, it is
planned to launch a final survey which targets the sectors for in-depth analysis. For each sector
the team will ask whether the sector will be impacted, what will be the effects of the EU-Japan
FTA, whether there is existing data/studies/literature, and what are possible mitigating
measures. The results will be analysed similarly to the approach outlined above.
SME Test tool
The SME panel questionnaire is still being finalised by the LSEE team. The team has received
the SME Survey used in the context of the TTIP negotiations, in order to assess barriers and
opportunities for businesses when trading in the US. The team was planning to use the same
questions in order to be time and cost effective. However, the questions which are directed to
SME’s exporting to the US do not fully reflect the issues which are important vis-à-vis exporting
to Japan and the survey needs to be amended. In light of these changes, it is taking the team
longer than planned during the inception stage. Main reasons for delay include the need to
assess which questions are necessary and avoid duplications with other surveys as well as to
translate the survey in all official languages.
The team believes that it is important to engage SMEs and receive feedback on the positive and
negative consequences for SMEs. In this way the team can also put forward if needed mitigating
measures to address the key concerns.
The SME Test follows the steps as presented in the annexes to the Commission’s guidelines:


Consultation process with SMEs and organisations that represent the interests of SMEs,
for example EICs, European business representative organisations, National and regional
business representative organisations. The consortium will approach the Enterprise
Europe Network and the Network of SME Envoys as the means to reach out to this group
of stakeholders across the EU.
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Assessment of businesses likely to be affected in the different sectors identified – this
component is underway. Once again the first instrument has been to approach SME
representatives and assess the number and size of SMEs, employment by SMEs,
participation of SMEs in different sectors and links with large enterprises through
subsidiary or subcontracting relationships.



Measurement of the impact on SMEs (cost/benefit analysis) involves the assessment of
the extent of the effect of the EU-Japan Trade SIA on SMEs.



Use of mitigating measures if necessary. Potential mitigating measures include proposals
for direct support to SMEs, specific information and awareness raising, development of
help desks such as the export help desks. Additional measures in case of very negative
cost/benefit analysis include complete or partial exemptions for SMEs, as well as reduced
fees for smaller businesses.

The Contractor will collaborate closely with the Commission in order to conduct the SME Test in
a time and cost effective way.
Roundtables
The LSEE team will organize further roundtables on the following issues:


potential environmental impacts of the EU-Japan FTA agreement;



the chemicals sector (chemicals, pharmaceuticals, cosmetics) and its subsectors;



the other machinery (medical devices) sector;



the 8th sector, decided using stakeholder feedback.

In addition, the LSEE team may decide to hold two roundtables for one sector, in case this
would be useful for a deeper analysis of the sector in the later process.
Bilateral exchanges and reaching out to further stakeholders
As seen from the activities implemented to date, the team has progressed according to plan
with the bilateral exchanges. It has involved a variety of stakeholders across the board but
where the team is still to improve its record are contacts with government agencies, academic
and research institutes, stakeholders based in Japan, Small and Medium Enterprises.
Review of work plan and deliverables
Below we provide the work plan for remaining activities (
Table 42) and dates for remaining deliverables (Table 43).

Table 42 Detailed work plan
2015
Jan

Feb

Mar

Apr

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Implementation Phase
Draft interim technical report

R
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Commission meeting

M

Steering Committee meeting
Launch of SME survey
Final interim technical report

M
R

Launch of sectoral survey
Completion Phase
Outcomes and results of the
assessment
Flanking measures &
recommendations
Draft final report
Commission
meeting
&
comments
Steering Committee meeting
Presentation to Civil Society
Final report
Briefing document

R
M
M
M
R
R

Legend:
On-going task
Meetings

M

Report Submission

R
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Table 43 Remaining deliverables
Deliverable
Draft interim technical report
EC Comments

Timing
27 May 2015
8 June 2015

LSE makes changes, publishes report
Steering Committee & Civil Society Dialogue
Deadline for final comments

19 June 2015
25 June 2015
29 June 2015

Final interim technical report
Draft final report

28 September 2015

EC Comments

9 October 2015

LSE makes changes, publishes report
Steering Committee & Civil Society Dialogue
Final report
Briefing document

3 July 2015

16 October 2015
26 October 2015
December 2015
December 2015

Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number]EN
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ANNEX 1. SECTOR SELECTION SURVEY
Q1 Name of your organisation (text entry)
Q2 Name of contact person (text entry)
Q3 Email address (Text entry, request response)
Q4 In which country is your company located? (If more than one, choose the country
where your headquarters is located) (Dropdown list of countries178)
Q5 In which sector does you company operate? (Text entry, request response)
Q6 What is the number of employees in your company? Note: Trade associations should
indicate the number of organisations represented.










Less than 10 (1)
10 - 24 (2)
25 - 49 (3)
50 - 99 (4)
100 - 149 (5)
150 - 199 (6)
200 - 249 (7)
250 - 499 (8)
More than 500 (9)

Q7 What was your to total turnover in 2013?






below € 2 million (1)
between € 2 million and € 10 million (2)
between € 10 million and € 50 million (3)
above € 50 million (4)
Prefer not to say (5)

Q8 What sector(s) should be particularly analysed for its economic, social or
environmental impact from the EU-Japan Free Trade Agreement? (Text entry, request
response)
Q9 What are the key issues in that sector before the Agreement? (Text entry)
Q10 What provisions do your organisation assume that the Agreement will contain
affecting the sector in question? (Text entry)
Q11 Have your organisation conducted any analysis of such impact from the FTA? Please
summarise its findings and also provide link. (Text entry)
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List of countries provided from http://www.state.gov/misc/list/.
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ANNEX 2. QUESTIONNAIRE ON SOCIAL, HUMAN RIGHTS AND
ENVIRONMENTAL IMPACTS
The Trade Sustainability Impact Assessment is carried out in support of the ongoing
negotiations of a free trade agreement between the European Union and Japan. It
provides an assessment of the potential economic, social and environmental effects
resulting from trade and trade-related provisions of the agreement in the EU and Japan
as well as third countries, including developing countries, and Turkey which is in a
customs union with the EU. The team is conducting a series of surveys which directly
feed into the analysis of sustainability and sectoral issues. With the current survey, we
aim to collect information on potential impacts on social, human rights and
environmental issues resulting from the EU-Japan FTA or from the cooperation of the two
countries on the issues. Where applicable, please provide additional information to
support your replies. The survey will take approximately 15 minutes. You will be able to
go back over your responses before clicking the submit button and you can request a
copy of the full survey by emailing lsee.tsia-japan@lse.ac.uk. Any incomplete surveys
will not be taken into account for the analysis. Thank you in advance for your feedback.

Q2.1 About your organisation (text entry)
Name of organisation (1)
Name of contact person (2)
Email address (3)
Q2.2 In which country is your organisation located? (If more than one, choose the
country where your headquarters are located) 179 (Dropdown list of countries)
Q2.3 In which sector does you company operate? (if relevant) (text entry)
Q2.4 What is the number of employees in your company?












Select one (1)
Less than 10 (2)
10 - 24 (3)
25 - 49 (4)
50 - 99 (5)
100 - 149 (6)
150 - 199 (7)
200 - 249 (8)
250 - 499 (9)
More than 500 (10)
Prefer not to say (11)

Q2.5 What was your to total turnover in 2013 (in Euros)?







Select one (1)
below € 2 million (2)
between € 2 million and € 10 million (3)
between € 10 million and € 50 million (4)
above € 50 million (5)
Prefer not to say (6)

Q2.6 What describes best your organisation’s field of activities? (Classification of the EC
Register of Interest Representatives)
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Professional consultancies/law firms/self-employed consultants: law firms;
professional consultancies; self-employed consultants (1)
In-house lobbyists and trade/professional associations: companies and groups;
other similar organisations; trade unions; trade, business and professional
associations (2)
Non-governmental organisations (3)
Think tanks, research and academic institutions: academic institutions; think tank
and research institutions (4)
Organisations representing churches and religious communities (5)

List of countries provided from http://www.state.gov/misc/list/.

186




Organisations representing local, regional and municipal authorities, other public
or mixed entities, etc. (6)
Other (7) ____________________

Q2.7 Please select below the issues for which you would like to provide feedback. This
selection does not preclude you from viewing and completing all sections of the survey.






Social impacts (1)
Human rights impacts (2)
Environmental impacts (3)
Fisheries (4)
Forestry (5)

Q3.1 Do you foresee a socio-economic impact from an FTA between the EU and Japan?



Yes (1)
No (2)

Q3.2 How would you describe the socio-economic impact from an FTA between the EU
and Japan? Please describe potential impact, or provide reference to any evidence: (text
entry)
Q3.3 How might this FTA affect employment, e.g. overall job creation/loss; direct job
creation/loss in specific sectors, professions, skills or regions; Indirect effects on
employment levels; skills development; socio-economic context;). Please describe
potential impact, or provide reference to any evidence: (text entry)
Q3.4
How might this FTA affect working conditions, e.g. wages or wage setting
mechanisms or labour costs; quality of work contracts, risk of undeclared work or false
employment; work organisation; health and safety at work; social dialogue; vocational
learning; labour standards and their effective implementation; gender equality. Please
describe potential impact, or provide reference to any evidence: (text entry)
Q3.5
How might this FTA affect income, distribution and social inclusion, e.g. on social
security and social protection schemes, and access and quality thereof; income
distribution and inequalities; poverty rate; availability and affordability of basic goods
and services including services of general interest. Please describe potential impact, or
provide reference to any evidence: (text entry)

Q3.6 How might this FTA in particular (i.e. not FTAs in general) impact on access to and
effects on social protection, health and educational systems? Please describe potential
impact, or provide reference to any evidence: (text entry)
Q3.7 How might this FTA foster the following, including via compliance with ILO
conventions?
None (1)

Little (2)

Some
(3)

A Lot (4)

Cannot
decide
(5)

A. Greater female participation in
the workforce and closing the
wage gap.

B. Non-discrimination in the
work place, and particularly
greater gender equality.

C. Freedom of association and
the right to collective bargaining.
D. Other.

Q3.8 Please describe all relevant effects, or provide reference to any evidence: (text
entry)
Q3.9 How might this FTA affect attitudes in the EU (in Japan) towards the issues below?
None
(1)
A. Labour market flexibility (1)
B. Social protection arrangements (2)
C. Assessing the burden on employers
(3)
D. Rendering EU companies more
competitive in Japan / Japanese
companies more competitive in the EU
(4)
E. Other (5)
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Little
(2)

Some
(3)

A Lot
(4)

Cannot
decide
(5)

Q3.10 Please describe all relevant effects, or provide reference to any evidence: (text
entry)
Q3.11 Do you foresee any impact of this FTA on business mobility between the EU and
Japan?



Yes (1)
No (2)

Q3.12 What impact do you envisage from this FTA on business mobility between the EU
and Japan? Please describe potential impact, or provide reference to any evidence: (text
entry)
Q3.13 Are there barriers on mobility of professionals arising from immigration laws,
social security, labour market regulation, lack of recognition of qualifications and other
regulatory impediments (including those on spouses or families) in either the EU or
Japan? Please describe, or provide reference to any evidence: (text entry)
Q3.14 Do you foresee impacts for consumer protection in the EU, Japan and third
countries?



Yes (1)
No (2)

Q3.15 Which impacts do you foresee for consumer protection in the EU, Japan and third
countries? Please describe potential impact, or provide reference to any evidence: (text
entry)
Q3.16 Do you think the contracting parties should pursue flanking measures to assist in
trade-related structural adjustment as a result of this FTA?



Yes (1)
No (2)

Q3.17 Which flanking measures should the contracting parties pursue to assist in traderelated structural adjustment as a result of this FTA? (text entry)
Q3.18 Has your organisation conducted any analysis of socio-economic impacts from this
FTA? Please summarise its findings or provide link. (text entry)
Q4.1 Do you envisage direct or indirect impact of this FTA on human rights issues or EUJapan cooperation on such issues?



Yes (1)
No (2)

Q4.2 What direct or indirect impact of this FTA do you envisage on human rights
issues or EU-Japan cooperation on such issues? Please describe potential impact, or
provide reference to any evidence: (text entry)
Q4.3 How might this FTA foster the following: A. Freedom of expression, free press and
addressing hate speech (including on internet and in digital contexts). B. Anti-corruption
policies. C. Data privacy protection. (text entry)

Q4.4 Are there currently any issues between the EU and Japan arising from the
following issues. Please describe potential impact, or provide reference to any
evidence: A. Freedom of expression, free press and addressing hate speech (including on
internet and in digital contexts). B. Anti-corruption policies. C. Personal data. (text
entry)
Q4.5 Has your organisation conducted any analysis of human rights impacts from this
FTA? Please summarise its findings or provide link. (text entry)
Q5.1 Do you envisage a direct or indirect impact from this FTA on environmental issues
or EU-Japan cooperation on environmental issues?



Yes (1)
No (2)

Q5.2 How would you describe the environmental impact from an FTA between the EU
and Japan? Please describe potential impact, or provide reference to any evidence: (text
entry)
Q5.3 Do you forsee an impact of this FTA on the following sustainable development
indicators.
None
(1)

Little
(2)

Some
(3)

A Lot
(4)

Cannot
decide
(5)

A. Atmosphere (climate change, ozone
layer Depletion, air quality) (1)
B.
Land
(agriculture,
desertification, urbanisation) (2)

forest,

C. Oceans (seas and coasts, coastal zone,
fisheries) (3)
D. Fresh Water (water use quantity,
water quality, water supply) (4)
E. Biodiversity (ecosystem,
areas, species) (5)

protected

F. Mode of productions and consumption
(urban areas, energy resources, waste,
transport) (6)
G. Other (7)

Q5.4 Please describe potential impact, or provide reference to any evidence: (text entry)
Q5.5 Do you foresee an impact from this FTA on EU-Japan cooperation on the following
environmental policies?
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None
(1)

Little
(2)

Some
(3)

A Lot
(4)

Cannot
decide
(5)

A. Sustainable Agriculture (1)
B. Sustainable Fisheries (2)
C. Sustainable Forestry (3)
D.
Implementation
of
Multilateral
Environmental Agreements (MEA) (4)
E. Environmental Goods and Services (5)
F. Mode of productions and consumption
(Urban areas, Energy resources, Waste,
Transport) (6)
G. Other (7)

Q5.6 Please describe potential impact, or provide reference to any evidence: (text entry)
Q5.7 Within the sector your organisation belongs to, do you expect changes in the
consumption and productions patterns in the coming years? How would you expect this
FTA to affect these changes? Please describe, or provide reference to any
evidence: (text entry)
Q5.8 Within the sector your organisation belongs to, to what extent would you expect
this FTA to alter production techniques? In particular, would you expect this FTA to foster
the development of climate-friendly technologies? Please describe potential impact, or
provide reference to any evidence: (text entry)
Q5.9 Has your organisation conducted any analysis of environmental impacts from this
FTA? Please summarise its findings and also provide link. (text entry)
Q6.1 Do you foresee changes in your country’s trade (imports and exports) of timber
and timber products (including paper) as a result of this FTA?



Yes (1)
No (2)

Q6.2 What changes do you foresee in your country’s trade (imports and exports) of
timber and timber products (including paper) as a result of this FTA? Please describe
potential impact, or provide reference to any evidence: (text entry)
Q6.3 Do you expect any increase in imports of timber from countries with major
problems with forest governance and illegal logging as result of this FTA? Please describe
potential impact, or provide reference to any evidence: (text entry)

Q6.4 Do you expect any increase in demand for wood (mainly chips and pellets) for
biomass power generation as a result of this FTA? Please describe, or provide reference
to any evidence: (text entry)
Q6.5 What societal and cultural impact (e.g. employment, way of life) in the forestry
sector do you foresee in your country as a result of this FTA? Please describe potential
impact, or provide reference to any evidence: (text entry)
Q7.1 Do you foresee changes in your country’s trade (imports and exports) of fish as a
result of this FTA?



Yes (1)
No (2)

Q7.2 What changes do you foresee in your country’s trade (imports and exports) of fish
as a result of this FTA? Please describe potential impact, or provide reference to any
evidence: (text entry)
Q7.3
Would you expect any increase in imports of fish from potentially illegal,
unreported and unregulated (IUU) sources as a result of this FTA? Please describe
potential impact, or provide reference to any evidence: (text entry)
Q7.4 Do you foresee societal and cultural impact (e.g. employment, way of life) in the
fisheries sector in your country as a result of this FTA?



Yes (1)
No (2)

Q7.5 What societal and cultural impact (e.g. employment, way of life) in the fisheries
sector do you foresee in your country as a result of this FTA? Please describe potential
impact, or provide reference to any evidence: (text entry)
Q8.1 Thank you very much for your time and participation. Your input is much
appreciated. Please add any comments or feedback below or email them to us at
e.v.garnizova@lse.ac.uk. Best wishes, The LSEE Team
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ANNEX 3. AGENDA FOR ROUNDTABLES
Stakeholder Round Table on Potential Social Impacts of EU-Japan FTA
Programme:
14h30 – 14h40
14h40 –16h50

16h50 – 17h00

Introduction by Mr. Ken Heydon, LSE Enterprise team.
Discussion of topics I to IV. The discussion will be guided by
individual questions outlined below. At the outset, before the
detailed questions are addressed, stakeholders will be invited to
summarize their main interests and perspectives.
Short summary and concluding remarks by Mr. Ken Heydon, LSE
Enterprise team.

Topics for discussion:
I: Quantitative analysis section:
1. What is likely to be the effect of trade opening in the FTA on overall EU:
a. Employment and skills development?
b. Working conditions, including wages, social dialogue and health & safety?
c. Income distribution and social inclusion, including social protection
schemes?
d. Health and education?
2. Is trade opening in the FTA likely to impact differently on manufacturing and
services?
3. Is there likely to be a gender impact from trade opening?
4. Which sectors are likely to gain and lose?
5. What is likely to be the relative labour market impact of (a) trade opening in the
FTA and (b) technological change?
6. How might EU consumers and consumer protection be affected by the FTA?
7. What FTA provisions are needed to foster compliance with undertakings in
employment-sensitive areas, like NTBs in the motor vehicle sector?
8. What flanking measures, such as active labour market policies, might be needed
to deal with trade related structural adjustment?

II: Qualitative Analysis section (labour standards, social dialogue and human
rights):
1. What scope is there to use the FTA to secure improved compliance, in the EU and
Japan, with core labour standards?

2. What should be the priority areas of attention in the FTA among the 8 ILO
Fundamental Conventions?
3. What lessons can be drawn from EU-Korea and EU-Canada in dealing with labour
standards in FTAs, including for the effectiveness of:
a. The Committee on Trade and Sustainable Development?
b. The Panel of Experts?
c. Technical cooperation and advice from the ILO?
d. Involvement of the ILO in dispute resolution?
e. The Domestic Advisory Group?
f.

The Civil Society Forum?

4. How might provisions in the FTA impact on human rights and on the ability of
partners to comply with their human rights obligations against the benchmark of
the EU Charter of Fundamental Rights?
5. What lessons can be drawn from provisions in recent FTAs dealing with issues
such as freedom of expression (for example in provisions on e-commerce or
audio-visual services) and data privacy?

III: Discussion of Case Study: The Gender Gap in Employment and Wages:
1. How do you view the status of women in the EU and Japanese workforce?
2. What scope is there to use the FTA to improve the status of women in
employment and wages in the EU and Japan?
3. In particular, what is the scope to use the FTA to obtain improved compliance,
implementation and monitoring of the ILO conventions addressing nondiscrimination, including gender inequality in the workforce?
4. On which ILO instruments should attention focus?
5. What flanking measures should accompany provisions in the FTA, such as:
a. Fostering improved public awareness
legislation in the EU and Japan.

of

existing

anti-discrimination

b. Reform in the areas of fiscal, social and education policy.
6. What economic and social benefits might be expected from reduced gender gaps
in employment and wages in the EU and Japan?
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IV: Discussion of Case Study: Mode 4 Delivery of Services (the presence of
natural persons):
1. What are the main regulatory impediments to the movement of service
professionals, including immigration laws, labour market regulation, recognition
of professional qualifications, and the provision of health care and other social
services for service providers and accompanying family?
2. What might be expected from the FTA in improving the mobility of service
providers between the EU and Japan?
3. What lessons might be drawn from EU-Korea and EU-Canada on the fostering of
mutual recognition of professional qualifications?
4. Can a precedent be expected from the provision in EU-Korea and EU-Canada that
in the case of temporary entry of service providers, all requirements regarding
work and social security measures shall continue to apply, including regulations
concerning minimum wages and collective wage agreements?
5. What economic and social benefits might be expected from:
a. Liberalisation commitments in the FTA on mode 4 delivery of services?
b. Enhanced cooperation
qualifications?

in

the

mutual

recognition

of

professional

Round Table for Stakeholders in the Motor Vehicles Sector
on Potential Economic Impacts of EU-Japan FTA
Programme:
9h00 – 9h05
9h05 – 10h25
10h25 – 10h30

Introduction by Mr. Lee-Makiyama, LSE Enterprise team.
Discussion of topics 1 to 3.
Short summary and concluding remarks by Mr. Lee-Makiyama, LSE
Enterprise team.

Topics for discussion:
The overall topic of discussion is: "EU-Japan FTA and domestic production of automobiles
and commercial vehicles". The agenda of the meeting lays a focus on European
production of passenger cars, the customs union with Turkey, and commercial vehicles.
1. Passenger cars:
1.1 Impact on production in Europe:






What are the expected results from tariff liberalisation on production in Europe?
What are the assumptions behind these expectations?
What are, industry-wide, the key incentives for investments in Europe?
Official statistics suggest varying productivity and value-added in EU production.
What are the causes, and how should we interpret these numbers?
What are the flanking measures you suggest to tariff liberalisation?

1.2 Supply chains:





What are the main features of trade in components between EU and Japan?
What are the incentives behind them? In which areas (products, third markets)
are there complementarity and competition?
Will the industrial cooperation between Japanese and EU manufacturers increase
relative to other relationships?
Where are the impediments on trade in spare parts (after-market sales)?

1.3 Smart cars and future technologies:



What are the market impact from new-entrants and “industry 4.0”?
Any future trade and supply chain issues - globally and or bilaterally.

2. Customs union with Turkey:






What are main incentives for production in Turkey?
To what extent are these supply chains integrated?
What are the expected results from tariff liberalisation?
What are the assumptions behind these expectations?
What are the flanking measures you suggest to possible trade diversion (to/from
Europe)?
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3. Commercial vehicles:





What is the relative importance of EU and Japanese markets? Are there
(structural, temporary) differences in demand?
What impact on trade in commercial vehicles?
What are the expected results from tariff liberalisation?
What are the key impediments on trade?

Round Table for Stakeholders in the Food, Feed & Tobacco (Processed Foods)
Sector on Potential Economic Impacts of the EU-Japan FTA
Programme:
14h00 –14h05
14h05 – 15h25
15h25 – 15h30

Introduction by Mr. Patrick Messerlin, LSE Enterprise team.
Discussion of topics 1 to 2.
Short summary and concluding remarks by Mr. Patrick Messerlin,
LSE Enterprise team.

Topics for discussion:
The overall topic of discussion is: "EU-Japan FTA and the processed food sectors". The
agenda of the meeting lays a focus on European production of processed food products,
EU offensive and defensive interests, and the interactions of the EU-Japan discussions
with those on the Trans-Pacific Partnership (TPP).
1. Processed food sectors:180
1.1 Impact on production in Europe:





What are the expected results from tariff liberalisation on production in Europe
and in Japan?
What are the assumptions behind these expectations?
What are, industry-wide, the key incentives for investments in Europe and in
Japan?
What are the flanking measures you suggest to tariff liberalisation in Europe and
in Japan?

1.2 Supply chains:




What are the main potentials of trade in components in the food sectors between
EU and Japan?
What are the incentives behind them? In which areas (products) is there
complementarity and competition?
Will the industrial cooperation between Japanese and EU processed food
manufacturers increase relative to other relationships — in particular in third
markets such as China — banking on food safety in EU and Japan?

1.3 Non-tariff measures (NTMs):



Are there criteria for “prioritizing” among the NTMs (sanitary and phytosanitary
measures (SPS)) which can be suggested by the businesses?
How do you evaluate the future of using the mutual equivalence approach for
(some) NTMs (SPS) in the food sectors? Mutual equivalence means that each
party recognizes the regulations of the other party as “different but equivalent” —

180

The sectoral classification of the processed foods sector used by the European Commission is
the basis for the TSIA study. It includes, among others, the following product groups: beefmeat
and preparations; porkmeat and preparations; dairy products and cheese; candies, chocolates,
pasta, breads; waters and non-alcoholic beverages; wines, spirits, beer; sorbitol and starches. Any
other processed foods sectors will be considered as well, if participants wish so.
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hence accepting without restrictions the regulations of the partner. Mutual
equivalence is preceded by a mutual evaluation of the regulations of the two
parties by their regulatory bodies.
2. EU-Japan negotiations and TPP negotiations: How do you evaluate the
interaction between these two negotiations?

Round Table for Stakeholders in the Business Services and Financial Services
Sectors on Potential Economic Impacts of the EU-Japan FTA
Programme:
14h00 – 14h05
14h05 – 15h55
15h55 – 16h00

Introduction by Mr. Lee-Makiyama and Mr. Patrick Messerlin, LSE
Enterprise team.
Discussion of topics 1 to 3.
Short summary and concluding remarks by Mr. Lee-Makiyama and
Mr. Patrick Messerlin, LSE Enterprise team.

Topics for discussion:
The overall topic of discussion is: "EU-Japan FTA and the financial/business services
sectors". The agenda of the meeting lays a focus on European production and
investment relating to these services, EU offensive and defensive interests, and the
interactions of the EU-Japan discussions with those on the Trans-Pacific Partnership
(TPP). Please observe that we do not wish to discuss any individual decisions by
corporations.
1. Business services and professional services181:







How do you plan to operationalise and make use of the FTA?
Are there any specific investment and establishment barriers on both sides?
Which model should the FTA employ on recognition of qualifications? In
particular, is there any interest in the mutual equivalence approach for (some)
regulations in some of these sectors? Mutual equivalence means that each party
recognizes the regulations of the other party as “different but equivalent” —
hence accepting without restrictions the regulations of the partner. Mutual
equivalence is preceded by a mutual evaluation of the regulations of the two
parties by their regulatory bodies.
Any competition from other FTAs (especially TPP, Japan bilaterals).
Other issues in Japan?

2. Financial services:







Hearing of statements on Japan Post from stakeholders.
How do you plan to operationalise and make use of the FTA?
Are there any specific investment and establishment barriers on both sides?
Discussions on current trend in Japanese banking.
Any competition from non-EU/Japan actors, other FTAs (especially TPP, Japan
bilaterals).
Other issues or products (asset management, corporate finance, market
oversight, CSR, etc.).

3. Other services (horizontal services issues, and other sectors):

181

The discussion will lay a focus on legal services, accounting, architects, medical and dentists,
midwives/nurses and any other professional services. Any other business services subsectors will
be considered as well, if participants wish so.
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Do you have any comments regarding the following horizontal services issues or other
services sectors? Cross border data flows; Mode 4; insurance; retail; express services;
telecom.

Roundtable for Stakeholders in the Transport Equipment (Railway, Ships,
Aircraft) and Government Procurement Sectors on Potential Economic Impacts
of the EU-Japan FTA
Programme:
15h00 – 15h05
15h05 – 16h25
16h25 – 16h30

Introduction by LSE Enterprise team.
Discussion of topics 1 to 2.
Short summary and concluding remarks by Mr. Patrick Messerlin,
LSE Enterprise team.

Topics for discussion:
The overall topic of discussion is: "EU-Japan FTA and the transport equipment/public
procurement sectors". The agenda of the meeting lays a focus on European production of
transport equipment products, EU offensive and defensive interests, and the interactions
of the EU-Japan discussions with those on the Trans-Pacific Partnership (TPP). Please
observe that we do not wish to discuss any individual decisions by corporations.
1. Transport equipment/public procurement sectors
1.1 Impact on production in Europe:





What are the expected results from tariff liberalisation on production in Europe
and in Japan?
What are the assumptions behind these expectations?
What are, industry-wide, the key incentives for investments in Europe and in
Japan?
What are the flanking measures you suggest to tariff liberalisation in Europe and
in Japan?

1.2 Supply chains:




What are the main potentials of trade in components in the transport
equipment/public procurement sectors between EU and Japan?
What are the incentives behind them? In which areas (products) is there
complementarity and competition?
Will the industrial cooperation between Japanese and EU transport equipment
manufacturers increase relative to other relationships?

1.3 Non-tariff measures (NTMs):


Are there criteria for “prioritizing” among the NTMs which can be suggested by
the businesses?

2. EU-Japan negotiations and TPP negotiations:
 How do you evaluate the interaction between these two negotiations?
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ANNEX 4. LATEST NEWSLETTER TO STAKEHOLDERS

EU-Japan FTA: Trade SIA
1.

LSE ENTERPRISE’S MONTHLY NEWSLETTER
ISSUE 3

30.04.2015

Dear Ms Garnizova,
LSE Enterprise is conducting a series of roundtables for stakeholders starting in April and continuing
over the coming months. We would like to express our gratitude to the participants in the round
tables on social impacts and impacts in the motor vehicles sector conducted so far. We received
valuable input that would become an integral part of the Trade SIA analysis.
In this month’s newsletter we provide a brief update on the concluded negotiation round and a list
of upcoming events for your calendar in May.
Update on state-of-play
The EU and Japan held the 10th round of FTA talks in Tokyo from 22 to 29 April. The round focused
on further consolidation of the negotiating texts. The two parties discussed a wide range of issues
among which tariffs, public procurement, railways, services, investment, competition, rules of
origin, customs and trade facilitation, IPR including GIs, dispute settlement, trade and sustainable
development, as well as SPS issues. This is the last round before the EU-Japan Summit to take
place in May. The 11th round of FTA talks is scheduled to take place in Brussels before the summer
break.
Also in April, Trade Commissioner Malmström gave her first major speech on the trade relationship
between the EU and Japan, highlighting the opportunities ahead and how the negotiations can help
both sides in the current global environment to develop international standards and support their
expansion. For sources and additional information click here.
Upcoming events and communication
We would like to cordially invite you to the round table for stakeholders in May. Please write to
j.p.lamprecht@lse.ac.uk for registration.
▪

Food, feed & tobacco (processed foods): 7. May 15, 14h-15h30, Rue Belliard 4-6, 7th floor

▪

Business services & financial services: 8. May 15, 14h-16h, BusinessEurope building,
Schuman room

▪

Other transport equipment (railway, aerospace, ships etc): 13. May 15, 15h-16h30, Rue
Belliard 4-6, 7th floor

We would also like to announce the upcoming launch of the EU-Japan TSIA survey on social, human
rights and environmental impacts in May 2015. Please do forward this newsletter to other interested
individuals and organisations. We are grateful for any comments and feedback and look forward to
hearing from you.
With kind regards,
LSEE team

LSE Enterprise Ltd
To unsubscribe, please email us with the subject ‘UNSUBSCRIBE’.
The Study is commissioned by DG Trade of the European Commission.

EUROPEAN COMMISSION

ANNEX 5. WEBSITE SCREEN SHOT ON-GOING ACTIVITIES

Directorate-General for Trade
Trade Sustainability Impact Assessment
2015

EUR [number]EN

ANNEX
6.
OVERVIEW
OF
COMMENTS
RECEIVED
STAKEHOLDERS IN THE SECTOR SELECTION SURVEY

FROM

Japanese respondents predominantly focus on horizontal issues and NTMs. One of issues
highlighted is the lack of uniformity and need of improvement in ‘EU regulation on tariff,
labor, government procurement and standards.’ 182 Another suggestion includes the ICT
sector and the proposal for ‘establishment of internet governance and the protection of
personal data, privacy.’183 Finally stakeholders put forward the automotive sector,
indicated as necessary actions: ‘tariff reduction/elimination; existing and future NTMs
reduction/elimination; convergence of future requirements: cooperation between both
regions to improve the regulatory environment (harmonisation and standardisation of
regulations and prevent.’184 In total five Japanese organisations have respondented to
the survey as illustrated by the figure in the stakeholder consulation.
The overall feedback by European organisations points to the potential benefits of a
comprehensive agreement which addresses tariff issues, NTMs and regulatory
cooperation as well as the importance of the sequencing of the EU-Japan FTA versus the
TPP. For example, within the agricultural sector, the egg sector will benefit less of an EUJapan agreement which follows the TPP since this would allow exporters from the US to
benefit from zero import duty access to the Japanese market before an EU-Japan
agreement is finalised. The opportunities for the EU egg sector are illustrated as
substantial even though egg producers in the EU have to comply with legislation dealing
with environmental protection, animal welfare and food safety, especially 2012 legislation
prohibiting keeping hens in conventional cages, thus increasing the cost of producing
eggs.
According to the input provided185, the EU egg sector already has important trade
relations with Japan. In their view, it continues to develop and provides an important
source of the EU egg sector’s current surplus account, indicating that the reasons for the
successful development of EU-Japan trade lies in the needs of both partners. The key to
continued trade as presented by the stakeholders is maintaining and improving market
access with Japan. The entry in the survey further outlines the differences in the US and
EU cages which creates advantages for the US producers due to need for higher stocking
density per hen in EU.186
Similarly, stakeholders in the dairy sector187 express support for an ambitious and
comprehensive agreement and also highlight that the goal of EU in negotiations with
Japan should be considered at present as a 'moving target' due to the TPP negotiations.
Vis-à-vis tariff elimination and market access, the respondents consider that the benefits
for the EU should be at least equivalent (if not better) than the benefits offered to the
US, New Zealand and Australia in the Transpacific Partnership. This highlights also the
status quo for EU dairy sector interest which focuses on removal of tariff and non tariff
barriers. According to the input provided, Japan adopts a defensive approach with
respect to dairy imports and tariffs for dairy imports are currently high, especially for the
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JETRO.
Mitsui Sumitomo Insurance.
184
Toyota Motor Europe SA/NV.
185
EUWEP - European Union Of Wholesale with Eggs, Egg Products and Poultry and Game
186
With the move to enriched cages in the EU, a stocking density per hen of 750 cm2 is required
versus 350 - 400 cm2 per hen for US’ conventional ‘battery’ cages allow.
187
Eucolait – European Association of Dairy Trade.
183

fresh cheese varieties and processed cheese.188 In terms of non tariff barriers, they also
point out that Japan has stringent SPS requirements, for example in terms of residue
levels which are tolerated in a product. The input also highlights current efforts by the
European Commission to address challenges posed by these requirements. As a
beneficial outcome of the agreement, the respondents underline that the TRQs
negotiated should be large enough to benefit EU exports and not to give an advatnage to
equivalent Japanese produced dairy products. Such view is also supported by the
European Dairy Association which puts forward the dairy sector for in-depth review. They
highlight that prospects for the dairy sector are positivedue to its exports of high-quality
products as well as the demand for these products in Japan. The input also underlines
that Japan is defensive as regards milk and dairy products and is looking at excluding the
dairy sector from the agreement. The possibility outlined is that if import quota is the
chosen approach, the quota is to be set at such a level that European dairy products can
benefit from the increasing Japanese consumption of dairy products.
Further benefits for European companies are identified in the meat sector and in
particular poultry meat sector.189 Two issues are raised vis-à-vis the sector: SPS and
market access. With regard to the former, stakeholders highlight that each individual has
to go through a lengthy and complicated procedure to get an agreement on a veterinary
certificate to export products to Japan while on market access, the potential value in the
Japanese sector is decreased because of exisitng protection. Currently Japan imports
poultry predominantly from Brazil, Thailand, US and China while there is
complementarity between the preferences of Japanese and European consumers which
have to be further explored. Stakeholders provided references to existing studies, for
example the USDA Poultry and Products Annual 2014 Market Situation Summary and
2015 Outlook, outlining the Japanese market and consumers.190 Finally, the meat sector
will benefit from TRQs with zero duty access.
Further opportunities are outlined vis-à-vis an EU-Japan agreement which improves
market access for European food and drink products in Japan while tackling regulatory
barriers.191 The detailed input discussed the challenge for European food and drink
manufacturers to address changing Japanese eating habits because of the existing tariff
and non-tariff barriers this market potential will be lost to the benefit of other major food
exporters. Steps to achieve this in their view includes the ‘elimination of non-tariff
barriers, quantitative restrictions and a significant lowering of customs duties, which still
remain high for agri-food products.’192 Furthermore, the FTA is discusses as an optimal
solution to address these issues as well as through the creation of a framework for
regulatory cooperation.
Progress in the area of non-tariff barriers is considered promising but further issues are
also underlined. The ones that are highlighted include food additives and Japan’s
approach to food additives authorisation as well as BSE related restrictions, zero
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Eucolait also provides data on the applied MFN tariff for imports of cheese.
a.v.e.c. Association of Poultry Processors and Poultry Trade in the EU countries.
190
Report available at:
http://gain.fas.usda.gov/Recent%20GAIN%20Publications/Poultry%20and%20Products%20Annual
_Tokyo_Japan_9-2-2014.pdf
191
FoodDrinkEurope.
192
FoodDrinkEurope.
189
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tolerance for listeria monocytogenes and traceability concerns. 193 Also concerns with
recognition of additives have been raised concerning EU wine exports.194
Other sectors discussed in detail by stakeholders and put forward for in-depth analysis
concern textile and clothing. Stakeholders highlight the size of the market and the
complementary structures of the EU and Japanese markets as well as leading roles both
countries play in developing high technology and quality of fibers and fabrics. 195 The
agreement, they indicated can promote further innovations and business opportunities.
Current barriers to trade in the textile and clothing sector specified include: Labelling
requirements, Standards, TBTs, Public Procurement / Compliance with Japanese
Standards, Access to retail and IPR.
The input to the stakeholder consultation suggests that the EU-Japan FTA will deliver:
‘duty free access from day one for all Textile and Clothing products with full reciprocity
and no exceptions; ensure that double transformation (two steps rule) is the basis for the
Rules of Origin; harmonisation and compliance with International Standards in the
regulatory area (e.g. Labelling); the Agreement contains enhanced provisions in what
concerns access to Public Procurement markets, transparency in Retail and protection of
Textile Designs.’196
Further contributions suggest potential benefits for the leather producing sector (tanning)
and the footwear manufacturing sector, especially driven by the elimination of tariff
quotas and reduction of exports tariffs to Japan.197 Proposed method is ‘gradual,
cancellation of quota and double duty regime on import of leather footwear.’198
On footwear, essential steps indicated are ‘elimination of import quotas and duties for
footwear products in Japan and, consequently, a modernisation of the distribution
network of the country.’199 One sub-sector included is Ski Boots and sports footwear,
textiles, and sports equipment which, according to the contribution, are subject to high
import quotas and import duties in Japan.200 Moreover, a number of small and medium
Italian enterprises have highlighted the importance of addressing import licenses for
Italian and European leather. The organisations201 indicate that under the 1986 Tariff
Quota System (TQS), ‘the tariff level for the leather exported into the EU quota is
between 12% and 16%, while a prohibitive duty of 30% must be paid for flows outside
the quota.’ In addition to these measures, in their view the industry is additionally
affected due to the fact that ‘the main competitors of the Italian tanneries in the local
market are emerging countries that access the market through the Generalized System
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Also highlighted by the Italian Chamber of Commerce in Japan vis-à-vis staple food and fresh
products.
194
CEEV.
195
EURATEX.
196
EURATEX.
197
COTANCE - Confederation of National Associations of Tanners & Dressers of the European
Community; European Confederation of the Footwear Sector; Assocalzaturifici, Italian Footwear
Manufacturers' Association, Montana SPA, Sciarada Industria Conciaria S.P.A., nuova antelope,
Conceria Nuti Ivo, TEMPESTI S.p.A., Consorzio Vera Pelle Italiana Conciata al Vegetale, DMD
Solofra SpA.
198
Assocalzaturifici, Italian Footwear Manufacturers' Association.
199
Assocalzaturifici, Italian Footwear Manufacturers' Association.
200
FESI.
201
Montana SPA, Sciarada Industria Conciaria S.P.A., nuova antelope, Conceria Nuti Ivo.,
Consorzio Vera Pelle Italiana Conciata al Vegetale, DMD Solofra SpA.

of Preferences granted by Japan.’ 202 The suggested approach is that an EU-Japan
agreement contains ‘complete elimination of the TQS and the import license
procedure.’203 Assocalzaturifici, Italian Footwear Manufacturers' Association provides an
estimate that ‘an annual 25% increase in Italian footwear exports to Japan as a
consequence of the introduction of FTA, provided that import quota regime is deleted.’
Beyond tariffs, respondents in the tyre and rubber sector highlight the benefits of
removing NTBs in the tyre and rubber sector. 204 The input provided to the stakeholder
consultation outlines the achievements of both the EU and Japan with regard to
technological development in tire market. According to the response received, both
partners dedicate ‘substantial investment spent in R&D on the entire life cycle of a tire:
ever new low-impact chemicals, increase of manufacturing efficiency (energy, materials,
and natural resources), products with cutting-edge environmental performances on the
road.’205 In these circumstance, in their view the EU-Japan FTA can deliver exchange of
technology experiences and further benefits for consumers and the environment. The
areas proposed to be addressed include the differences in technical requirements which
increase the administrative burden through improved access to each others’ markets and
approval of tyres from inspection authorities.
Another sector where the team received input in terms of data and suggestions for
further study include the pharmaceutical sector.206 From this perspective, the EU-Japan
FTA is seen as beneficial ‘insofar as it includes scientific regulatory convergence on
pharmaceuticals’ since ‘regulatory convergence would be fundamental for the generic and
biosimilar medicines sector’.207 The respondents provided detailed information on the
issues relevant for biosimilar medicines such as single development for biosimilars and
naming convention for biosimilar medicine as well as for generic medicins. Focused is
placed on the pricing in Japan and the frameworks allowing a single development
programme for generic medicines and for biosimilars.
In addition to these aspects, the input outlines how regulatory cooperation on generic
and biosimilar medicines ‘would strongly decrease development costs for medicines
(especially the most costly ones, i.e., biosimilars and complex generic medicines)
through the removal of country-specific requirements that go beyond internationally
agreed standards (ICH), a reduction of duplicative unnecessary and unethical clinical
trials, and mutual recognition of Good Manufacturing Practice (GMP) inspections.’ 208 The
entry to the stakeholder consultation suggests that the cooperation ‘would reduce costs
for the industry, foster and increase patients access to generic and biosimilar medicines
in EU and Japan, streamline the work of regulators, and potentially foster global
cooperation on the basis of high regulatory standards.’ 209
Standards and TBTs are also key issue with respect to the European machine tool
builders industry.210 According to the information provided, the European machine tool
builders face ‘technical barriers to trade, different standards, conformity assessment
202

Montana SPA, Sciarada Industria Conciaria S.P.A., nuova antelope, Conceria Nuti Ivo, Consorzio
Vera Pelle Italiana Conciata al Vegetale, DMD Solofra SpA.
203
Montana SPA, Sciarada Industria Conciaria S.P.A., nuova antelope, Conceria Nuti Ivo, Consorzio
Vera Pelle Italiana Conciata al Vegetale, DMD Solofra SpA.
204
Bridgestone Europe.
205
Bridgestone Europe.
206
European Generic medicines Association (EGA).
207
European Generic medicines Association (EGA).
208
European Generic medicines Association (EGA).
209
European Generic medicines Association (EGA).
210
CECIMO.
208

procedures in their global business transactions.’211 In addition to TBT issues, a
developemtn proposed includes establishing ‘a bilateral working group for regulatory
cooperation to allow early consultations on draft regulations and amendments.’ 212 Finally,
within the sector stakeholders highlight the approach of Japanese busineeses and their
preference to work with the local manufacturers.
Reglatory coherence comes up also in the contribution by the cermaics sector. 213 The
overall assessment is that the majority of ceramic sectors are exporting to Japan and
would benefit from EU-Japan FTA, but key issues which still need to be noted include:
‘the exchange rate of the currency (Average 2014: 1 EUR = 140.4 JPY as compared to
2013: 1 EUR = 129.6 JPY)’; ‘Mandatory “Quality Labelling Law” for household goods
which are applicable to ceramic tableware and kitchenware’ and ‘similarity and
compatibility of relevant commitments in the EU-Japan and TPP negotiations.’214 The
contribution higlights that improvemenet in both market access and regulatory
coherence, can contribute to enhanced competitiveness and productivity of both
economies. The organisation is currently conducting a study on the levels of exports and
imports in the sector which will be shared with the consultant.
Difficulties to access Japanese markets in terms of existing approach has also been
highlighted in the construction/infrastructure sector 215 and rail transportation.216 The
input concerning the construction sector mentiones ‘opacity in the stack of rules
regarding fire and general safety of buildings and building materials’ and ‘opacity in the
participation to public tenders and contracts.’ 217 One suggestion put forward is
developing ‘transparent repositories in English for all relevant regulations regarding
safety measures and relevant or necessary certifications.’ 218
Within the response on the rail transportation, detailed information is presented on the
existing barriers highlighting that the ‘Japanese rail market has a strong potential for
European manufacturers and service providers.’219 Especially with respect to rolling stock,
the respondents provide data on the value of the market and the current levels of foreign
penetration. The specific examples provided include: Japan’s Operational Safety Clause
(OSC) for which it has ‘obtained dispensation to circumvent application of the GPA in key
sectors such as rail transport for reasons of ‘operational safety’.’ 220 Other issues
underlined are the ‘discriminatory and complex procurement procedures
used by
Japanese operators’ as well as the ‘insufficient coverage of entities in the WTO
Agreement on Government Procurement.’221
Turning to services, the team received contributions on the postal sector and express
services and insurance.222 The input on the postal and express services sectors highlight
the need for ‘providing a universal postal service to the benefit of the whole society
(private and business): at an affordable price, at a defined quality, territory coverage,
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etc.; addressing the challenge of the e-commerce; developing financial inclusion; taking
care of environment; developing corporate social responsibility.’ 223 The entry suggests
reviewing regulation concerning the provision of postal services and express services.
Within the large area of services, one of the inputs to the sector selection survey
suggests the analysis of the insurance sector as part of the EU-Japan Trade SIA in order
to parallel the work done on on-going impact assessments for the EU-US negotiations
(TTIP) and the plurilateral negotiations on services (TISA). 224 The response highlights the
importance of the (re)insurance sector globally and specific issues in Japan. In particular,
it suggests ‘the preferential treatment given to Japan Post Holding (JPH), which creates a
competitive disadvantage for European insurers’ but also highlgihts current developmetns
in addressing the insurance market by Japanese authorities. 225 The input also observes
the ‘existing discriminatory advantages for mutual aid cooperatives and believes that
these should be removed.’226 The contribution also flags the recent review of the
Japanese bancassurance law, in their view ‘conducted in a non-transparent manner, and
resulted in restrictions for the bancassurance sector in Japan.’227 Further to its
observations, the input underlines that the FTA ‘should tackle: the preferential treatment
given to Japan Post Holding (JPH), which creates a competitive disadvantage for
European insurers; the existing discriminatory advantages for mutual aid cooperatives;
increase transparency on certain regulatory processes (such as the recent review of the
Japanese bancassurance law).’228 Further to this, the team has received further studies
and information concerning the sector.
The survey has also received an input indicating ‘aerospace for civil and defense engines,
marine, energy’ as a sector to be studied in-depth where no further details are provided
on the scale and issues to be addressed.229
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ANNEX 7. SUMMARY OF COMMENTS AND ACTIONS TAKEN

Organisation

Examples of issues raised in
interview
or
through
consultation

a.v.e.c. Association of
Poultry Processors and
Poultry Trade in the EU
countries

Suggestion to include poultry
meat and processed poultry
meat in the study.

The team has incorporated the
poultry meat with the Food, Feed,
Tobacco analysis although it is
technically outside the scope
according to the definitions.

European Automobile
Manufacturer's
Association (ACEA)

Exchange of information;
Presentation of ACEA’s views
and interests; NTMs; impact
assessment

The feedback taken into account
in the motor vehicles sector study
and the preparation of roundtable

Exchange of information;
suggestions regarding
chemicals sector in the sector
analysis

Feedback considered for the
chemical sector for the sectoral
analysis.

Discussions regarding NTMs
and the Japanese forestry
sector.

The findings to be integrated in
the environmental pillar.

Exchange of information;
presentation of the
association’s views and
interests

Information to be taken into
account in the final report.

Wide range of discussions,
including NTMs, sector issues,
quantitative aspects, social
factors, e.g. historical and
cultural differences, closer
work with Japanese
stakeholders.

The team will consider the
information for the analysis of
social and human rights and
stakeholder consultation.

Exchange of information;
presentation of ESF’s views
and interests; inclusion of
several services sectors in the
sectoral analysis

The team has considered the
information for the economic and
sectoral analysis.

European
Association of
Dairy Trade
(Eucolait)

Exchange of information on
dairy trading and related
issues

The feedback will be incorporated
in the analysis of the processed
foods sector.

EuroCommerce

Suggestion to consider

The team will consider the

BUSINESSEUROPE

European Confederation
of woodworking
industries (CEI-Bois),
European Organisation
of the Sawmill Industry
(EOS), European Panel
Federation (EPF)
European Association of
Automotive Suppliers
(CLEPA)

European Economic and
Social Committee
(EESC)

European Services
Forum (ESF)

How
feedback
incorporated

is

wholesale, retail and related
services in the sectoral
analysis

information for the analysis of the
distribution services sector.

Suggestion to consider the
generic medicine sector;
analysis on regulatory
convergence.

The team will consider these
aspects in the forthcoming
analysis of the pharmaceutical
sector.

Exchange of information;
Presentation of Ford’s views
and interests

The feedback will be taken into
account in the motor vehicles
sector study.

Suggestion to consider further
the distribution, retail and
related sectors.

The team will consider the
information for the sectoral
analysis.

ICMP – International
Confederation of Music
Publishers

Exchange of information;
publishing and copyright
issues; presentation of views
and interests

Future analysis will take into
account copyright issues.

IFPI Representing the
recording
industry
worldwide

Exchange of information;
sound recordings industry
(goods), copyright issues;
presentation of views and
interests

Future analysis will take into
account copyright issues.

Suggestion to include
insurance sector in the sector
analysis; sectoral NTMs

The team will consider the
insurance sector for the sectoral
analysis (insurance sector is its
own sector according to the
definitions in the ToR)

Exchange of information;
social impact, income
inequality, declining labour
standards, job losses,
implications on policy space.

The team will consider the
information for the social and
human rights work package.

Exchange of information;
Presentation of JAMA’s views
and interests; NTMs; impact
assessment

The feedback will be taken into
account in the motor vehicles
sector study.

Exchange of information;
Japan market potential; GIs;

The feedback will be taken into
account in the Food, Feed,
Tobacco sector

European Generic
medicines Association
(EGA)

Ford Europe

Foreign Trade
Association

Insurance Europe

International Trade
Union Confederation
(ITUC)

Japan Automobile
Manufacturers
Association, Inc.

Pernod-Ricard

TPP;

NTMs
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Scania

Exchange of information on
commercial vehicles; overall
regulatory issues; NTMs

The feedback will be taken into
account in the motor vehicles
sector study.

Toyota Motor Europe

Exchange of information;
Presentation of Toyota’s views
and interests; NTMs

The feedback will be taken into
account in the motor vehicles
sector study.

ANNEX 8. LINKS BETWEEN INTERNATIONAL TRADE, CORE LABOUR
STANDARDS AND THE DECENT WORK AGENDA
The scope of core labour standards is reflected in the 1998 ILO Declaration on
Fundamental Principles and Rights at Work. They include:





Freedom of association and the effective recognition of the right to collective
bargaining;
The elimination of all forms of forced or compulsory labour;
The effective abolition of child labour; and
The elimination of discrimination in respect of employment and occupation.

More recently, in June 2008, the ILO adopted a landmark Declaration designed to
strengthen the ILO’s capacity to promote its Decent Work Agenda. The Declaration on
Social Justice for a Fair Globalization was adopted in Geneva by acclamation with an
accompanying resolution by member States, and workers’ and employers’ organizations.
It calls for a new strategy to sustain open economies and societies based on social
justice, full and productive employment, sustainable enterprises and social cohesion.
Putting the Decent Work Agenda into practice is achieved through the implementation of
the ILO's four strategic objectives, with gender equality as a crosscutting objective. In
summary, the ILO describes the four objectives in the following terms:








Promoting jobs – to foster an economy that generates opportunities for
investment, entrepreneurship, skills development, job creation and sustainable
livelihoods.
Guaranteeing rights at work – to obtain recognition and respect for the rights
of workers, on the basis that all workers, and in particular disadvantaged or poor
workers, need representation, participation, and laws that work for their interests.
Extending social protection – to promote both inclusion and productivity by
ensuring that women and men enjoy working conditions that are safe, allow
adequate free time and rest, take into account family and social values, provide
for adequate compensation in case of lost or reduced income and permit access to
adequate healthcare.
Promoting social dialogue – in recognition of the principle that strong and
independent workers’ and employers' organizations are central to increasing
productivity, avoiding disputes at work, and building cohesive societies.

These four objectives provide an important point of reference for the analysis, within this
chapter, of the impact of the EU-Japan FTA on promoting jobs (via the sectoral analysis
and earlier modelling work) and on guaranteeing rights at work, extending social
protection and promoting social dialogue (via the analysis of EU and Japanese compliance
with ILO norms and of the likely treatment of these norms within the FTA).
The overall goal of Decent Work is to effect positive change in people’s lives at the
national and local levels. The ILO provides support through integrated Decent Work
Country Programmes developed in coordination with ILO constituents. They define the
priorities and the targets within national development frameworks and aim to tackle
major Decent Work deficits through efficient programmes that embrace each of the
strategic objectives.
In relation to Japan, the ILO has identified five priorities in the framework of Japan’s
Decent Work country programme: the promotion and ratification of ILO Conventions; the
provision of assistance in realising decent work corresponding to changing patterns of
214

work; assistance in promoting social dialogue; resource mobilisation; and strengthening
knowledge-based reporting on Japan’s labour and social trends and networking of
experts (ILO website).
In a European context, the Parliamentary Assembly of the Council of Europe has
highlighted the need for more cooperation and solidarity from the international
community to promote the Decent Work Agenda under the new sustainable development
framework beyond 2015, including through multilateral and bilateral trade agreements.
European states are called upon to improve the consistency of national measures
towards fulfilling their international commitments and harmonising European social
standards. The report stresses that special efforts are needed to ensure occupational
safety and to effectively enforce a ban on child labour under the age of 15, in line with
the European Social Charter and through more regular labour inspections (“Decent Work
for All”, Parliamentary Assembly of the Council of Europe, Report of the Committee on
Social Affairs, Health and Sustainable Development, 21 March 2014).
Of particular relevance for this present study, the ILO has repeatedly stressed that
gender equality is a key element of the Decent Work Agenda (see, for example, “Gender
equality is at the heart of decent work”, Report VI, International Labour Office,
International Labour Conference, 98 th Session, 2009).
Notwithstanding the importance of the basic declarations of 1998 and 2008 and the
principles they embody, it is worth emphasising a point that will be developed further,
later in this chapter. For practical purposes, it is important that provisions on decent
work and core labour standards in FTAs go beyond hortatory references to the
declarations and address explicitly the ILO conventions. Before considering EU and
Japanese compliance with labour provisions and the treatment of such provisions in EU
and Japanese FTAs, it is worth briefly addressing the broader debate on trade and labour,
within which the EU-Japan FTA will be framed.
A landmark study in 1996 (OECD 1996) found that there is a positive relationship
between compliance with core labour standards and the pursuit of growth and
development. This finding was confirmed by a follow-up study in 2000 (OECD 2000) and
by subsequent research. Drawing on some of the key elements of this analysis:
Sliglitz (2000) found that the “high road” to economic development (which he takes to
include the right to collective bargaining) increases economic efficiency by promoting
increased buy-in by workers and by facilitating income redistribution that would be more
costly to implement through the tax/welfare system.
ILO (1998) concluded that collective bargaining and tripartite dialogue are necessary
elements in encouraging innovation and higher productivity and that discrimination faced
by women and minority groups – a factor highly relevant to the present study – is an
important obstacle to economic efficiency and social development.
Palley (1999) found that improved freedom of association increases growth by beween
1.2 and 1.4 percentage points.
And Rodrik (1997) concluded that countries that develop democratic institutions, which
he takes to include core labour rights, will weather the transition to trade liberalization
with smaller adverse consequences than countries without such institutions.

The principal findings of these core works have been confirmed by more recent analysis,
including by the ILO, which will be addressed later in the specific context of EU and
Japanese treatment of social issues in their respective FTAs (in particular, ILO 2013 and
Agusti-Panareda et al 2014).
Consistent with these findings is the central conclusion of past and ongoing research that
there is no evidence that countries with low core labour standards enjoy better global
export performance than high-standard countries. Nor is there evidence that lowstandard countries provide a haven for foreign firms and inwards foreign direct
investment. There is thus no rational basis for a “race to the bottom”. And indeed,
compliance with core labour standards, though incomplete, is improving not
worsening230. The economics underlying the absence of a “race” to lower standards is
that any firm that attempts to gain a competitive advantage by lowering labour
standards is in effect trying to cut wages below the workers’ marginal value product.
However, competitive pressure from other employers will ultimately force the firm to
return the total compensation package (including respect for core labour standards) to
the original level if it wants to be able to hire workers.
Recent research examining the motivations for compliance with core labour standards by
Baccini and Koenig-Archibugi (2014), while finding support for rational institutionalist
theory, which expects states to use institutions such as the ILO to improve or consolidate
their preferred standards while reducing the risk of suffering competitive disadvantages
in world markets, also finds support for sociological institutionalism which, expects states
to ratify ILO conventions if doing so conforms to a norm of appropriate behaviour that is
prevalent in the states’ respective peer groups.
Notwithstanding the clear evidence of complementarity between respect for core labour
standards and the promotion of economic growth – and of growing recognition of this
linkage – there have nevertheless been repeated calls to use the enforcement powers of
the WTO to encourage compliance with social standards. From a GATT-legal perspective,
a case can indeed be made, as with the environment, for invoking Article XX of the GATT
as a basis for WTO involvement in social standards. There are, however, several problems
with such involvement.
The argument invoked by those in favour of using WTO disciplines and sanctions to help
ensure compliance with core labour standards is based essentially on concerns about
market failure. There is a fear that the market cannot be relied upon to give the correct
“price” to the practice of work force discrimination, child labour or the denial of trade
union rights. Related to concerns about market failure are those about a perceived “race
to the bottom” that would arise were countries deliberately to breach standards. As we
have seen, however, while compliance is by no means complete, there is no evidence of
a “race to the bottom”. Nor is it clear that trade policy has a role in seeking to enforce
compliance with labour standards. Underpinning doubts about the role of trade policy is
the principle established by the Dutch economist Jan Tinbergen that, for policy to work,
there must be as many independent effective instruments as there are feasible targets
230

A recent ILO report on compliance with core labour standards while noting some reduced
momentum in the ratification of fundamental Conventions nevertheless observes that “most
reports received under the Annual Review have been rich in content, indicating the interest and
commitment of governments, employers and workers in many countries to promote and realize
fundamental principles and rights at work and to move towards ratification of the fundamental
Conventions”. Review of annual reports under the follow up to the ILO Declaration on Fundamental
Principles and Rights at Work. International Labour Office, 7 February, 2014 (ILO 2014).
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(Tinbergen 1956). Hence trade policy measures are unlikely to be the most effective way
of improving labour standards. At the same time, however, such measures run the risk of
becoming captive to protectionist pressures.
Moreover, in practical terms, the use of the WTO’s teeth – the advocates’ principal
argument given their perception of the ILO as a toothless tiger – would prove
problematic. The use of the WTO’s enforcement authority would require that, in invoking
the WTO dispute settlement mechanism, a plaintiff would need to prove that injury had
occurred and that it was directly the result of a country’s non-compliance with core labour
standards and not, for example, simply the result of lower labour costs. Drawing such a
distinction and establishing the causal link between labour standards and injury would not
be easy.
Finally, an attempt to use the WTO’s teeth would be highly controversial. It will be
recalled that a contributory factor to the collapse of the 1999 Seattle Ministerial Meeting
of the WTO was the call by the American Federation of Labor and the Congress of
Industrial Organizations (AFL-CIO), backed by President Clinton, to have trade sanctions
used to enforce compliance with the provisions of the ILO.

ANNEX 9. EU AND JAPANESE COMPLIANCE WITH THE ILO CORE
LABOUR STANDARDS AND THE DECENT WORK AGENDA
European Union
In terms of compliance, the latest report of the ILO Committee of Experts, 231 hereafter
the ILO Report, calls upon the governments of a number of EU Member States to take
action against discrimination (Conventions 100 and 111):








Latvia to indicate how it ensures that language requirements do not, in practice,
deprive ethnic minority groups of equality of opportunity and treatment in
employment and occupation (page 270).
Slovakia to effectively address school segregation with respect to Roma children,
including their placement in special schools for children with mental disabilities
and to promote their participation in education and training (page 295).
Spain to continue taking proactive measures to increase the number of
enterprises adopting equality plans and to indicate whether these plans are the
result of collective bargaining (page 297).
United Kingdom to take the necessary measures to ensure that all workers are
able, in practice, to effectively assert their rights before the courts and to take
steps to abolish the exclusion of teachers from protection against discrimination
on the grounds of religious belief (page 304).

The ILO Report also calls for action to promote freedom of association and the right to
organise (Conventions 87 and 98):







Bulgaria to provide additional comments on the 2013 and 2014 ITUC observations
concerning the practical application of Convention 87 (page 53).
Germany likewise to comment on the ITUC observations about the practical
application of Convention 87 (page 83).
Greece to comment on observations in relation to clashes with the police forces
during a protest action in a shipyard (page 85).
Lithuania to describe actions undertaken to implement new legislative provisions
in respect of Convention 87 (page 111).
Malta to indicate measures taken or contemplated to introduce in legislation an
explicit prohibition of acts of interference (page 116).
Netherlands to provide details on the complaints and procedures on anti-union
discrimination in recruitment (page 123).

The International Trade Union Confederation
recommendations.232 They are summarised below:




goes

somewhat

further

in

its

There remain problems with regard to the right to freedom of association in some
EU countries which have not yet been tackled, requiring amendments to the
labour laws in those countries on the basis of the recommendations formulated by
the ILO CEACR. Such problems include the need to strengthen workers’ protection
against anti-union discrimination and recognition of the right to form and join a
union for categories of workers that are currently not allowed to unionise.
The EU must guarantee the exercise of fundamental social rights within the scope
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of the economic freedoms offered by the single market as well as the right for
unions to engage in collective bargaining and conclude collective agreements, and
must explicitly recognise the right to cross-border secondary action as an integral
aspect of the right to strike.
Legislation against gender discrimination in the private sector needs to be
strengthened, and the European Commission and member states should ensure
more effective implementation of the principle of equal remuneration for women
and men for work of equal value. Stronger measures are needed to eliminate
sexual harassment at the workplace, in particular in the new member states,
including legislation prohibiting sexual harassment. The governments also need to
take measures to increase women’s participation in the workforce, including in
senior and managerial positions.
Discrimination against the Roma ethnic minority is widespread in almost all
member states, particularly in Eastern and Southern countries. Muslim
communities are also discriminated against in many countries. More coordinated
efforts should be taken at the European level to prevent discrimination and to
increase access to employment for groups that are discriminated against.
Shortcomings that appear in some countries in the application of laws that require
building accessibility and equal employment opportunities for disabled persons
should be tackled with additional measures.
Some EU countries should improve legislation to achieve better protection and
equality for lesbian, gay, bisexual and transgendered persons (LGBT).
Some countries need to take measures to change societal norms with regards to
persons who live with HIV/AIDS and improve, where needed, their legislation in
order to provide equal opportunities in employment, including in hiring.
More progress needs to be made to achieve the effective elimination of child
labour. In particular child labour on family farms and the worst forms of child
labour, including begging and child prostitution, must be tackled urgently.
Particular attention should be paid to Roma, migrant children and other categories
of vulnerable children, because of the high risk of exploitation.
Those EU member states which use prisoners to work for private enterprises in
violation of ILO Convention No. 29 must cease such practices.
An absolute priority must be the effective elimination of forced labour and
trafficking of human beings of all forms. As an EU wide problem, tackling
trafficking and forced labour urgently requires improvement of coordination
between countries and common EU policies.
Some countries should reinforce their Labour Inspectorates and other law
enforcers with more funding and training in order to achieve better results in
investigation and prosecution of abusers of core labour standards.
The WTO should draw the attention of the EU and EU Member States’ authorities
to the commitments they undertook to observe core labour standards at the
Singapore and Doha Ministerial Conferences. It should request that the ILO
intensify its work with the EU and the Governments of EU Member States in these
areas and provide a report to the WTO General Council on the occasion of the
next trade policy review

Japan
The ILO Report of the Committee of Experts (ILO 2015) calls for action by Japan in
relation to discrimination (Convention 100):










To provide information on any revision of the current labour legislation which
could have an impact on equal remuneration for men and women, and on any
judicial or administrative decisions relating to equal pay (page 263).
To step up its efforts to encourage enterprises to take positive measures aimed at
narrowing the gender pay gap, including the access of women to managerial
positions, and the reconciliation of work and family responsibilities for both men
and women on an equal footing (page 263).
To continue taking measures to ensure that part-time workers and full-time
workers are treated equally with respect to the principle of Convention 100 (page
264).
To ensure that the new provisions of the Labour Contract Law concerning the
conversion of fixed-term contracts into contracts of indefinite period of time do
not have adverse effects on the situation of fixed-term workers, including women
workers, with respect to remuneration (page 264).
To indicate the manner in which the remuneration of local government nonregular employees is determined in comparison to the remuneration of officials in
regular employment, and how it ensures that officials performing work of equal
value receive equal remuneration, regardless of their employment status (page
265).

The ILO Report also calls for action in relation to freedom of association and the right to
organise (Conventions 87 and 98), asking the government of Japan:



To provide information on compensatory guarantees for workers who are deprived
of the right to carry out industrial action (page 102).
To bolster its efforts in dialogue with social partners to ensure in the very near
future collective bargaining rights for public servants not engaged in the
administration of the state (page 103).

Complementing these observations, at the EU-Japan Stakeholder Roundtable held in
Brussels on 23 April 2015, the ILO representative stressed the need for Japan to take
action in respect of Recommendation 189 in order to promote job creation in SMEs.
As in the case of the EU, the recommendations of ITUC, while consistent with those of
the ILO, are couched in firmer language233. The ITUC recommends that:






The government of Japan must ratify ILO Convention No. 111 on Discrimination
and ILO Convention No. 105 on the Abolition of Forced Labour and implement
measures to ensure an effective transposition into national law.
The government should allow the rights to organise, collectively bargain and strike
to all civil servants and employees of state-run companies in line with ILO
Conventions No. 87 and 98 and the recommendations of the ILO Committee of
Experts on the Application of Conventions and Recommendations.
The government should formulate a new law that protects employment and
working conditions of fixed term contract workers so that they are able to benefit
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from the right to organise.
Holding companies and investment funds should be considered employers under
Japanese law.
The government needs to take measures to abolish societal norms and legal
regulations which permit the “dual career ladder” system to be the dominant
system for advancing careers. In addition, the government should take specific
measures to close the gender pay gap.
The system of identification of companies that fail to protect their employees from
sexual harassment should be reformed in order to include enforcement provisions.
The authorities should provide incentives and other measures to enforce the
minimum rate of employment of persons with disabilities in the private sector.
The government should make further efforts in changing societal norms towards
the descendants of the former lower caste and the Ainu and take measures to
provide them with improved employment opportunities.
The labour law, including its child labour regulations, should be amended in order
to apply in family undertakings and domestic servitude.
The government should undertake large scale investigations and enforce the law
in the country’s foreign trainees’ programme because reports show that there are
grave abuses of human and labour rights and cases of forced labour and debt
bondage.
Japan should adopt specific anti-trafficking law. The authorities need to make
more progress in investigating cases of trafficking, identifying victims, prosecuting
offenders and punishing them strictly.
In line with commitments accepted by Japan at the Singapore and Doha WTO
Ministerial Conferences and their obligations as members of the ILO, the
government of Japan should provide regular reports to the WTO and the ILO on
their legislative changes and implementation of all the core labour standards.

ANNEX 10. THE JAPANESE PROTECTION REGIME IN THE PORK
SECTOR
Graph 1 illustrates in more detail the Japanese protection regime described in the main
text. The diagonal line OX illustrates the post-tariff Japanese prices for all the possible
world pre-tariff prices if there was no Japanese trade barrier: in this case, a post-tariff
price of 100 Yen (on the vertical axis) would correspond to a pre-tariff import price of
100 Yens (on the horizontal axis).
Graph 1 Japan’s protection in the pork sector
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The three different forms of protection described above distort the line OX to the line
ABCD.


The specific tariff of 482 yens per kilo shifts up the segment Ob to AB, with B
illustrating a post-tariff price of 546 yens per kilo (482+64) for a pre-tariff price of
64 yens per kilo.



For any pre-tariff price ranging from 64 yens per kilo to 524 yens per kilo, the
variable levy delivers a flat post-tariff price of 546 yens per kilo on the Japanese
market and “transforms” into tariff any difference between 546 yens per kilo and
the pre-tariff import price.



Starting at C, the ad valorem tariff of 4.3 percent is imposed: it correspond to the
pre-tariff price of 524 yens per kilo (524*1.043 = 546).

With this information, it is easy to calculate the ad valorem equivalent for any pre-tariff
import price. Graph 2 illustrates these calculations (for space sake, it ignores world prices
lower than 64 Yens per kilo). The horizontal axis shows the full range of possible pork
prices from 65 to 615 yens. The vertical axis gives the corresponding ad valorem tariff
equivalent.
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Graph 2 Japan’s protection in the pork sector: ad valorem equivalents
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On the Graph above, EU and TPP-5 farm gate prices would range from 165 to 250 yen
per kilo, hence would face a 200 to 100 percent ad valorem tariff equivalent.

ANNEX 11. PORK: SCENARIOS FOR PARTIAL LIBERALIZATION
As argued in the main text, TRQ is not a good option for the Japanese consumers and for
the foreign exporters since they favour rents, not efficiency. The only positive aspect of
the current Japanese protection is that it does not leave room to TRQs.
In this context, three alternative scenarios are interesting to examine. They are
illustrated in Graph 3.


The first scenario leaves intact the structure of the current Japanese protection in
three components. It consists simply in cutting the specific tariff applied on pretariff import prices lower than 64 Yens. Today, this specific tariff is 482 Yens. Let
us assume that it would be cut to (say) 400 yens. The broken line ABCD will then
shift downward to the line A’B’C’D. Point B’ will correspond to the 64 pre-tariff
import price. Point C’ will correspond to a pre-tariff import price of 444 yens.



The second scenario will change the structure of the system by avoiding the
current discontinuity of the post-tariff price (at point B). It does so by introducing
a tariff-formula illustrated by the (concave upward) curve A’HC (concave upward
means that H is somewhere below the curve A’B’C’C).



The third scenario will be based on the alternative tariff-formula illustrated by the
(concave downward) curve A’LC (concave downward means that L is somewhere
above the curve A’B’C’C).

Graph 3 Pork pricing
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Of course, one could imagine variants. For instance, the first scenario could impose a
tariff higher than 4.3 percent for the range C’C of the A’B’C’D. Leaving these variants
aside, the three scenarios have different liberalization impact. Assuming that all of them
start from point A’, the third scenario is likely to be the least deep and the second one
the most deepest, while the first scenario is an intermediate solution.
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It is useful to look at liberalization measures from the foreign exporters, importcompeting producers and importing consumers’ perspectives. Independently for the
magnitude of liberalization, the three scenarios share one feature and have one
difference:


All share a positive impact on Japanese consumers (lower prices), on keeping
some protection of Japanese producers of cheap pork while removing some of the
perverse impact of the current regime in favour of Japanese producers of lowpriced pork—indeed, inducing them to shift to the production of higher-price pork.
They also induce the foreign exporters to change their mix of pork quality.



They differ in one respect: if the smooth curves allow incremental changes, they
are more complicated to implement.

In short, all these scenarios consist in generating a more uniform tariff, that is, a curve
more bent than the initial curve shown above in graph 2.
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