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1.

INTRODUCTION

1.

In this dispute, the Russian Federation ("Russia") launches a challenge against the
free market and free competition principles that underpin not only the European
Union's energy policy, but also the World Trade Organization ("WTO") in general.
Russia claims that several aspects of the European Union's legal framework
relating to gas, as well as the implementation in some Member States of the
European Union, violate the European Union's obligations under WTO law.

2.

However, as the European Union ("EU") will demonstrate in this submission,
Russia's claims are based on an erroneous understanding of WTO law and an
intentional misrepresentation of EU law, revealing Russia's intent to find avenues
to distort equal competitive opportunities for, and thus trade in, gas of different
origins in the EU market. The European Union will demonstrate, based on legal
argument and evidence, that none of measures that Russia challenges violate any
WTO obligation and are fully in line with the WTO's stated goal of "expanding the
production of and trade in goods and services, while allowing for the optimal use
of the world's resources in accordance with the objective of sustainable
development",1 as well as the legitimate public policy objectives that are
recognized in the WTO Agreements.

3.

Adequate and reliable gas supply is essential for the European Union and its
citizens. To ensure this, the European Union has consistently pursued a policy of
creating a competitive and well-interconnected gas market, where gas can flow
unrestricted via a well-developed infrastructure, which can be accessed in a
competitive manner by all market participants under non-discriminatory and
transparent terms (so-called "third party access" principle).

4.

Originally, the gas markets of the Member States were designed in an isolated
manner. In order to integrate those isolated markets into a European Union-wide
market, the European Union has introduced, via gradual legal reforms, a procompetitive regulatory framework that helped to open up national gas markets to
competition. The legal rules take into account the objective technical and
functional differences of the types of gas infrastructure and activities they apply to.

1

First recital of the Marrakesh Agreement establishing the World Trade Organization.
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However, the principle of "third party access" applies to all gas infrastructures (gas
transmission pipelines, underground storage facilities, LNG facilities, distribution
systems, etc.) and is fundamental to the functioning of the European Union gas
market. The unbundling of gas transmission services (i.e. separation from gas
production and supply) in order to avoid conflicts of interests, and the oversight of
the application of market rules by independent regulators complement the
framework. Exemptions from the application of these core regulatory requirements
(e.g. in the case of major new gas infrastructure) are allowed only under strict
conditions. The European Union framework also promotes the construction of all
infrastructure necessary for having a truly interconnected gas market, including by
treating certain projects as projects of particular importance for the European
Union Member States (so-called "projects of common interest").
5.

A well-interconnected and competitive European Union gas market benefits
consumers and market players. As a result, gas producers and suppliers can expand
their activities by being able to use, under equal terms, the infrastructure; operators
of gas transport pipelines and of other gas infrastructure (e.g. storage or LNG
facilities) can offer access to the infrastructure to all interested users; and finally
gas consumers benefit from a wider choice and better prices as a result of
competition.

6.

A well-functioning gas market also contributes to the security of gas supply in the
European Union. It guarantees that even in events of serious gas disruptions, such
as those experienced in the winters of 2006 and 2009, gas can easily reach those
who are in need, via diversified sources and routes of gas supply.

7.

Finally, an integrated and competitive European Union gas market also allows
equal possibilities for all potential sources of gas supply – internal and external –
to reach consumers. With nearly 66% of the gas consumed in the European Union
being from imports, the European Union gas market is open to all external sources
of gas supply. The European Union framework does not – neither de jure nor de
facto – exclude or restrict any route or source of supply, or any supplier of a
particular origin. It does precisely the opposite – it seeks to ensure equal access to
the European Union gas market of all potential sources of supply and equal
opportunities for competition amongst them.
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8.

By developing the European Union gas infrastructure and ensuring access to it
under equal terms to all market participants, the European Union legal framework
benefits all existing and potential service suppliers and sources of gas supply on
the European Union gas market. This applies also to Russian service suppliers and
to Russian gas suppliers (including Gazprom, the sole supplier of Russian gas via
pipelines to the European Union by virtue of the current Russian legislation).

9.

In what follows, after briefly recalling the procedural background of this dispute
(Section 2), the European Union will respond to, and rebut, each claim Russia
makes. The European Union considers that these claims can be grouped in four
Sections. First, there are claims regarding unbundling (Section 3). Second, Russia
makes claims regarding third country certification (Section 4). Third, further
claims are made regarding infrastructure exemptions (Section 5). Finally, Russia
makes claims regarding projects of common interest (Section 6). For ease of
reference, the European Union refers in the title of each sub-section to the number
of the section of Russia's first written submission in which a specific claim was
made, starting with claim VII (corresponding to Section VII of Russia's first
written submission), and ending with claim XXVI (corresponding to Section
XXVI of Russia's first written submission).

2.

PROCEDURAL BACKGROUND

10.

Russia requested consultations with the European Union on 8 May 2014 pursuant
to Articles 1 and 4 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes ("DSU"), Article XXIII of the GATS, Article XXIII of the
GATT 1994, Articles 4.1, 7.1 and 30 of the Agreement on Subsidies and
Countervailing Measures, and Article 8 of the Agreement on Trade-Related
Investment Measures.

11.

Consultations were held in Geneva on 23 and 24 June 2014 and in Brussels on 10
July 2014. These consultations did not resolve the dispute.

12.

Russia filed its request for establishment of a panel on 11 May 2015. The Dispute
Settlement Body established the Panel on 20 July 2015. Brazil, China, Colombia,
India, Japan, Korea, Saudi-Arabia, Ukraine and the United States reserved their
third-party rights. On 7 March 2016, the Director General of the WTO composed
the Panel.
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13.

On 18 March 2016, the European Union submitted a Request for a Preliminary
Ruling. On 31 March 2016, the Panel adopted its Working Procedures and
Timetable for the Panel Proceedings, indicating also the timing in respect of the
Preliminary Ruling Request. Russia submitted its Response to the European
Union's Request on 18 April 2016. On 9 May 2016, the Panel issued its
conclusions regarding the Request, indicating that the reasons in support of these
conclusions would be provided as soon as possible and, in any event, no later than
the date of the issuance of the Interim Report.

14.

On 17 May 2016, Russia filed its first written submission.

3.

UNBUNDLING

3.1.

CLAIM VII: RUSSIA'S

CLAIM THAT THE IMPLEMENTATION OF THE UNBUNDLING
REQUIREMENT IN THE DOMESTIC LAWS OF CROATIA, HUNGARY AND LITHUANIA
VIOLATES THE COMMITMENTS UNDER ARTICLE XVI OF THE GATS IN RESPECT OF THESE
COUNTRIES

3.1.1. Introduction and claims
15.

Russia claims that the requirement in the Directive that vertically integrated
natural gas undertakings unbundle their transmission system assets from their
production and supply assets, as implemented in the laws of Croatia, Hungary and
Lithuania violates the market access obligations for pipeline transport services in
respect of these Member States. More specifically, according to Russia the
unbundling requirement as implemented in the laws of these Member States would
violate Article XVI:1, which requires that a WTO Member accord to services and
service suppliers of any other Member treatment no less favourable than that
provided in their schedules. Russia believes that the unbundling requirement
qualifies as a prohibited market access limitation set out in Article XVI:2(e), (a)
and (f) of the GATS.2

16.

The European Union will demonstrate that the unbundling requirement is not
inconsistent with the market access obligation in respect of Croatia, Hungary and

2

See Russia's first written submission, paras. 141-230. Russia presents its arguments starting with
sub-paragraph (e) first, then sub-paragraph (a) and finally sub-paragraph (f). The European Union
follows this order.
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Lithuania, since it is not a measure that qualifies as a prohibited market access
restriction set out in sub-paragraphs (e), (a) and (f) of the GATS.
3.1.2. Factual and legal background
17.

The rules of Directive 2009/73/EC on unbundling of transmission system
operators ("TSO") and transmission systems ensure effective separation between
the activities of gas transmission (and related interests), on the one hand, and the
activities of production and/or supply (i.e. sale) of gas (and related interests), on
the other hand. The aim of separation/unbundling is to eliminate any conflict of
interests between the activities of transmission and the activities of production and
supply. By eliminating this conflict of interests, the unbundling regime ensures
that transmission system operators take their decisions independently and will
provide transparent and non-discriminatory access to the transmission networks to
all users on the market and will not favour related producers or suppliers. This is
not only relevant for the day-to-day decisions of transmission system operators,
but also for their strategic investment decisions, which they will thus formulate in
an independent manner. Such an independent and non-discriminatory operation of
networks in turn contributes to efficient market functioning and security of supply
in the Member State where the transmission network is located and in the EU as a
whole.

18.

The unbundling requirement has emerged as a natural response to the challenges
for the market posed by vertical integration and has been gradually developed by
the European Union in its legislative framework until it has reached its current
form.

19.

In particular, the first round of gas market liberalization in the First Gas Directive
98/30/EC called only for "unbundling of accounts", i.e. that integrated natural gas
undertakings, inter alia, keep separate accounts for their natural gas transmission,
distribution and storage activities, with a view to avoiding discrimination, crosssubsidisation and distortion of competition.3

20.

The Second Gas Directive 2003/55/EC reinforced the unbundling rules as it was
considered that lack of non-discriminatory access to the transmission networks

3

Article 13 Directive 98/30/EC (Exhibit EU - 9).
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was still a core obstacle to competition on the market.4 It was still possible for a
transmission system operator to be a part of a vertically integrated undertaking
("VIU").5 However, in such cases the Directive required "legal and functional
unbundling", i.e. that the transmission system operator is independent at least in
terms of its legal form, organisation and decision making from other activities not
related to transmission.6 This meant that the transmission system operator had to
be an entity, legally separate from the vertically integrated company, and that a
number of organisational requirements seeking to ensure a non-discriminatory
decision-making process of the operator had to be met. For instance, persons
responsible for the management of the transmission system operator could not
participate in company structures of the vertically integrated undertaking
responsible, directly or indirectly, for the day-to-day operation of the production,
distribution and supply of natural gas. Further, the transmission system operator
was obliged to have effective decision making rights as regards assets necessary to
maintain, operate and develop the network, as well as to establish a compliance
programme with measures taken to ensure that discriminatory conduct is excluded,
etc.). However, legal and functional unbundling did not imply a requirement for
change of ownership of the transmission system, which could remain with the
vertically integrated undertaking (and not with the network operator).
21.

When the Third Gas Directive 2009/73/EC were prepared, it became clear that the
unbundling regime under the Second Gas Directive 2003/55/EC had not led to a
satisfactory outcome.7 Accordingly, the European Union decided to strengthen
further the legal requirements. This decision was based on extensive evidence
gathered throughout the European Union in the context of the European

4

Recital 8 of Directive 2003/55/EC (Exhibit EU - 10).

5

Defined in Article 2(20) of Directive 2003/55/EC as "a natural gas undertaking or a group of
undertakings whose mutual relationships are defined in Article 3(3) of Council Regulation (EEC)
No 4064/89 of 21 December 1989 on the control of concentrations between undertakings and where
the undertaking/group concerned is performing at least one of the functions of transmission,
distribution, LNG or storage, and at least one of the functions of production or supply of natural
gas".

6

Article 9 of Directive 2003/55/EC (Exhibit EU - 10)

7

See recital 7 of Directive 2009/73/EC (Exhibit EU - 5).
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Commission’s Energy Sector Inquiry8 and the Commission Communication on an
Energy Policy for Europe.9 The evidence showed that vertical integration of gas
companies and ineffective unbundling schemes remained a key barrier to
developing an internal EU gas market based on the principles of effective
competition. In particular, the experience indicated that where the transmission
system operator is a legal entity within an integrated company, three types of
problems arise.
22.

First, the transmission system operator may treat its affiliated companies better
than competing third parties. In fact, integrated companies may use network assets
to make entry more difficult for competitors. The underlying reason is that the
"legal and functional unbundling" under the Second Gas Directive did not solve
the fundamental conflict of interest within integrated companies, whereby the
supply and production interests aim to maximise their sales and market share,
while the network operator is obliged to offer non-discriminatory access to
competitors.

23.

Second, the unbundling rules of the Second Gas Directive 2003/55/EC could not
guarantee non-discriminatory access to information as there are no effective means
of preventing transmission system operators from releasing market sensitive
information to the production or supply branch of the integrated company.

24.

Third, investment incentives within an integrated company are distorted. Vertically
integrated network operators have no incentive for developing the network in the
overall interests of the market and hence for facilitating new entry at production or
supply levels; on the contrary, they have an inherent interest to limit new
investment when this will benefit their competitors and bring new competition

8

Communication from the Commission, Inquiry pursuant to Article 17 of Regulation (EC) No
1/2003 into the European gas and electricity sectors (Final Report), COM (2006) 851, http://eurlex.europa.eu/legal-content/EN/TXT/?uri=COM:2006:0851:FIN, para. 1 (Exhibit EU - 11) and a
more detailed Commission staff working document accompanying the Communication from the
Commission - Inquiry pursuant to Article 17 of Regulation (EC) No 1/2003 into the European gas
and
electricity
sectors
(Final
Report)
(COM
(2006)
851
final),
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52006SC1724 (Exhibit EU - 12). Key
arguments uncovered in the course of the investigation relating to the deficiencies of the existing
legal unbundling requirements are summarized in a Competition Policy Newsletter of Spring 2007,
http://ec.europa.eu/competition/publications/cpn/2007_1_23.pdf (Exhibit EU - 13).

9

Commission
Communication
on
an
Energy
Policy
for
Europe,
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2007:0001:FIN:EN:PDF (Exhibit EU - 14).
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onto the incumbent's "home market". The investment decisions made by vertically
integrated companies tend to be biased in favour of the needs of supply affiliates.
Such companies are particularly disinclined to increase interconnection or gas
import capacity and thereby boosting competition in the incumbent’s home market
to the detriment of an internal market.
25.

Against this background, the Third Gas Directive 2009/73/EC aims to ensure
"effective unbundling" of transmission activities from production and supply
activities, by further strengthening the legal requirements.10 It provides for a new
unbundling regime with three unbundling models: ownership unbundling,
independent system operator ("ISO"), and independent transmission operator
("ITO").11

26.

Under Directive 2009/73/EC "effective unbundling" is to be achieved through
implementing ownership unbundling. Ownership unbundling requires first of all
that the transmission system operator owns the network which it operates.12

27.

Furthermore, the transmission system operator is not allowed to be part of a
vertically integrated undertaking,13 so there is full structural separation between
transmission and production and/or supply activities. The ownership unbundling
model implies that any ties between the operator of the transmission network and
the production and supply (i.e. sale) parts of the formerly vertically integrated
undertaking (where such existed14) are completely cut.

28.

Next, the transmission system operator shall be fully independent from any supply
and production interests. The Directive imposes several requirements to ensure

10

See recital 8 therein.

11

As a “fourth” unbundling option, Article 9(9) allows Member States not to apply ownership
unbundling, the ISO and ITO models, if on 3 September 2009 the transmission system belonged to
a vertically integrated undertaking and at that date arrangements were in place guaranteeing more
effective independence of the TSO than the provisions of the ITO model.

12

Article 9(1)(a) of Directive 2009/73/EC.

13

As defined in Article 2(20) of Directive 2009/73/EC ("‘vertically integrated undertaking’ means a
natural gas undertaking or a group of natural gas undertakings where the same person or the same
persons are entitled, directly or indirectly, to exercise control, and where the undertaking or group
of undertakings perform at least one of the functions of transmission, distribution, LNG or storage,
and at least one of the functions of production or supply of natural gas").

14

The unbundling requirements in the Directive apply to all TSOs operating in the European Union,
irrespective of whether they are part of a vertically integrated undertaking or not.
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that this is the case. In particular, the same person or persons cannot exercise
control over a production or supply undertaking and, at the same time, exercise
control or any right over the transmission system operator or the transmission
system. Vice versa, control over the transmission system operator or transmission
system precludes the possibility of exercising control15 or holding any right over a
production or supply undertaking.16 In addition, the same person is also not
entitled to appoint members of the supervisory board, the administrative board or
bodies legally representing the undertaking of a transmission system operator or a
transmission system, and directly or indirectly to exercise control or any right over
production and/or supply activities. The same person also cannot be a member of
the board of both a transmission system operator and a producer or supplier.17
"Rights" in the context of ownership unbundling refer in particular to the power to
exercise voting rights, the power to appoint members of the supervisory board, the
administrative board or bodies legally representing the undertaking and the
holding of a majority share.18 However, ownership unbundling does not exclude
the holding of passive financial rights related to a minority shareholding (i.e. the
right to receive dividends). Thus, under the ownership unbundling model a gas
producer or supplier could hold a minority shareholding in the transmission system
operator, without voting and appointment rights attached, but receiving dividends.
29.

The Directive requires that the Member States ensure the unbundling of all
transmission system operator(s)19 operating on their territory via the ownership
unbundling model.20 Under strict conditions, the Directive allows Member States

15

The concept of "control" is taken from Council Regulation (EC) No 139/2004 of 20 January 2004
on the control of concentrations between undertakings and mean "rights, contracts or any other
means which, either separately or in combination and having regard to the considerations of fact or
law involved, confer the possibility of exercising decisive influence on an undertaking" (Article
2(36) Directive 2009/73/EC).

16

Article 9(1)(b) of Directive 2009/73/EC. In order to avoid undue influence arising from vertical
relations between gas and electricity, the ownership unbundling provisions in Directive 2009/73/EC
apply across the gas and electricity markets, prohibiting influence over both an electricity generator
or supplier and a gas TSO or a gas producer or supplier and an electricity TSO (See Article 9(3) and
recital 11 of Directive 2009/73/EC).

17

Article 9(1)(c) and (d) of Directive 2009/73/EC.

18

Article 9(2) of Directive 2009/73/EC.

19

In some Member States one TSO exists, while in others there are several.

20

Article 9(1).
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to ensure the unbundling of transmission system operator(s) on their territory in
accordance with the independent system operator model or the independent
transmission operator model.21 Yet, all Member States must implement ownership
unbundling as well.
30.

The Member States may opt for these alternative forms of unbundling only if at
the entry into force of the Directive – 3 September 2009 – the transmission system
existed and belonged to a vertically integrated undertaking.22 Under the ISO and
ITO models, the TSO or the transmission system owner could be part of a VIU.
However, the Directive sets out detailed behavioural and organisational
requirements to guarantee the independent operation and development of the
network by the transmission system operator.23 Moreover, the Directive envisages,
unlike in the case of ownership unbundling, that these models are subject to strict
and permanent regulatory control by the national regulatory authority. This is the
case because in a situation whereby the transmission system operator or the
transmission system owners is within an integrated company, the inherent conflict
of interest to discriminate as regards access to the network to the benefit of related
production or supply undertakings is impossible to control without detailed
measures for constant regulatory oversight.

31.

The EU gas legislation considers ownership unbundling as the most effective tool
to remove any incentive for a vertically integrated undertaking to discriminate

21

The requirements for the ISO and ITO models are set out in Articles 14-15 and Articles 17-23 of
the Directive, respectively. Additional competences of the NRA under the ISO and ITO models are
set out in Article 41(3) and 41(5) of the Directive, respectively.

22

Article 9(8) of the Directive.

23

Under the ISO model, a transmission system owner which could be part of the vertically integrated
undertaking may have the ownership of the transmission network, while the operation of the
network is carried out by an independent system operator. The vertically integrated undertaking is
obliged to finance investments decided by the system operator and approved by the regulatory
authority. The transmission system owner is the person generally referred to under this model as the
legal owner of the transmission assets, this contrary to the ISO (i.e. TSO) itself which is the
independent operator of the assets. The Directive set out in detail the obligations of the two.
Under the ITO model, the TSO may remain part of the integrated undertaking. However, numerous
organizational and governance measures and regulatory safeguards ensure effective unbundling: An
independent management is in charge of the day-to-day operation of the network, whereas a
supervisory body is in charge of preserving the financial interests of shareholders, including the
vertically integrated undertaking. A compliance officer is tasked with monitoring compliance with
unbundling requirements. All contractual and financial relations between the ITO and the vertically
integrated undertaking are subject to regulatory oversight by the national regulatory authority. The
regulatory authority ensures that the TSO invests in required infrastructure.
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against competitors as regards network access and investment.24 Therefore,
Directive 2009/73/EC requires that undertakings should not be prevented from
applying that model.25 This means that Member States are obliged to always
transpose the ownership unbundling model in their national legislation and thus to
make it available to undertakings operating on their territory. This is also
necessary, since ownership unbundling is the only model applicable to new
transmission networks, i.e. which did not yet exist on 3 September 2009 or existed
but were not part of a vertically integrated undertaking on that date.
32.

Directive 2009/73/EC leaves to the Member States to decide whether to make the
ISO model and/or the ITO model available in their national orders by transposing
the respective rules. The transmission system operator can choose which
unbundling model to apply, amongst those transposed into national law and
provided the TSO meets the conditions of the model. Compliance of a
transmission system operator with the requirements of the chosen unbundling
model is assessed in a so-called "certification process".26

33.

Finally, it should be noted that the requirements for unbundling apply to all
transmission system operators of transmission networks (i.e. systems27) in the
European Union, irrespective of who owns or controls the networks or the
operators (EU or third countries). Transmission system operators within the
meaning of the EU gas legislation are the natural of legal persons carrying out the
function of transmission and responsible for operating, ensuring the maintenance
of, developing the transmission network and ensuring the long-term ability to meet
reasonable demands for the transport of gas.28 The unbundling rules are to be

24

See recitals (8) to (12) of the Directive in this sense.

25

Article 9(11) of the Directive.

26

See Articles 10 and 11 of the Directive. Under Directive 2009/73/EC, a TSO has to be certified by
the NRA in the Member States where it operates. Following certification, it could be designated as
TSO in the Member State concerned (see Article 10). It is for the TSO(s) in the MS to choose under
which of the unbundling models available in national law to be unbundled, i.e. to apply for
certification under.

27

According to Article 2(13) of the Directive 2009/93/EC, "system" means "any transmission
networks, distribution networks, LNG facilities and/or storage facilities owned and/or operated by a
natural gas undertaking, including linepack and its facilities supplying ancillary services and those
of related undertakings necessary for providing access to transmission, distribution and LNG".

28

Article 2(4) of the Directive. "Transmission" refers to " the transport of natural gas through a
network, which mainly contains high-pressure pipelines, other than an upstream pipeline network
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respected by all transmission system operators. They need to be respected also by
producers or suppliers (i.e. sellers) irrespective of whether they are from the
European Union or from a third country, but only as long as they would have, in
parallel to their production/supply activities, cumulative interests in transmission
systems or transmission system operators in the European Union (as described
above). It is also important to note in this regard that the term "supply" in the
context of the unbundling rules in Directive 2009/73/EC refers to the activity of
sale, including resale of gas to customers. Accordingly, a "supply undertaking" in
the sense of Directive 2009/73/EC is a natural or legal person carrying out such
activity.29
3.1.3. The unbundling measures do not violate the market access
commitments in respect of Croatia, Hungary and Lithuania
under Article XVI:1 of the GATS
34.

Article XVI of the GATS, entitled "Market Access" provides, in relevant part:
1. With respect to market access through the modes of supply identified in Article I, each
Member shall accord services and service suppliers of any other Member treatment no less
favourable than that provided for under the terms, limitations and conditions agreed and
specified in its Schedule.[footnote omitted]
2. In sectors where market-access commitments are undertaken, the measures which a Member
shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its
entire territory, unless otherwise specified in its Schedule, are defined as:
(a) limitations on the number of service suppliers whether in the form of numerical
quotas, monopolies, exclusive service suppliers or the requirements of an economic
needs test;
[…]
(e) measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and
(f) limitations on the participation of foreign capital in terms of maximum
percentage limit on foreign shareholding or the total value of individual or aggregate
foreign investment.

35.

According to the Appellate Body, a complaining party must do two things to
establish a prima facie case of violation:30

and other than the part of high-pressure pipelines primarily used in the context of local distribution
of natural gas, with a view to its delivery to customers, but not including supply" (Article 2(3) of
the Directive).
29

Article 2(7) and (8) Directive 2009/73/EC.

30

Appellate Body Report, US – Gambling, para. 143. See also Panel Report, China – Publications
and Audiovisual Products, para. 7.1354 and Panel Report, China – Electronic Payment Services,
paras. 7.511-7.512.
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(i) First, it must establish that a responding party has undertaken relevant market
access commitments in its GATS Schedule.
(ii) Second, it must identify with supporting evidence, how the challenged laws
constitute impermissible "limitations" falling within the meaning of one of the
subparagraphs of Article XVI:2.
3.1.3.1
36.

Commitments

Article XVI is included in Part III of the GATS, entitled "Specific Commitments".
Hence, it is an obligation that does not apply automatically, but depending on
whether the WTO Member concerned (in this case the European Union) has made
a specific commitment for the services sector and mode of supply at stake, and
subject to the terms, limitations and conditions specified in the Schedule. The
Appellate Body has indeed noted:
The first paragraph of Article XVI obliges Members to accord services and service suppliers
of other Members "no less favourable treatment than that provided for under the terms,
limitations and conditions agreed and specified in its Schedule." The second paragraph of
Article XVI defines, in six sub-paragraphs, measures that a Member, having undertaken a
specific commitment, is not to adopt or maintain, "unless otherwise specified in its
Schedule".31

37.

Russia claims that the unbundling measures, as implemented in the laws of
Croatia, Hungary, and Lithuania, violate the European Union's market access
obligations under Article XVI of the GATS with respect to those Members.

38.

Members' commitments under the GATS are specific depending on the mode of
supply as well as the service sector at stake.

39.

Article I:2 of the GATS defines trade in services with respect to four modes of
supply. Trade in services is the supply of a service:

31

a)

from the territory of one Member into the territory of any other Member
(mode 1);

b)

in the territory of one Member to the service consumer of any other
Member (mode 2);

c)

by a service supplier of one Member, through the commercial presence in
the territory of any other Member (mode 3);

Appellate Body Report, US – Gambling, para. 214.
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d)
40.

by a service supplier of one Member, through the presence of natural
persons of a Member in the territory of any other Member (mode 4).

Most WTO Members have relied on the WTO's Services Sectoral Classification
List (Document W/120) to guide them in drafting the sectoral commitments in
their GATS Schedules of Specific Commitments.32 This list is contained in a Note
by the WTO Secretariat that lists 11 services sectors and a twelfth sector for "other
services not included elsewhere". The Services Sectoral Classification List
indicates for the services sectors, and the sub-sectors, the corresponding code from
the United Nations' Provisional Central Product Classification (CPC).

41.

Russia claims that the unbundling requirement affects the market access
commitments with respect to Croatia, Hungary and Lithuania for Sector 11G of the
WTO's Services Sectoral Classification List: "pipeline transport services".33 The
European Union notes that there are no commitments for pipeline transport
services in respect of the other Member States of the European Union. Further, the
examination of the Schedules of commitments demonstrate that Hungary and
Lithuania have no market access commitments ("unbound") for "Pipeline transport
services" (CPC 713) provided through mode 1.

42.

The Schedule of commitments of Croatia for "Pipeline transport services" looks as
follows:34

Sector or Sub-sector
G. Pipeline Transport
Services
(CPC 713)

43.

Limitations on Market
Access
1) None
2) None
3) None
4) Unbound, except as
indicated in the
horizontal section

Limitations on
National Treatment
1) None
2) None
3) None
4) Unbound, except as
indicated in the
horizontal section

Additional
Commitments

The Schedule of commitments of Hungary for "Pipeline transport services" looks
as follows:35

Sector or Sub-sector

Limitations on Market

Limitations on

Additional

32

WTO Services Sectoral Classification List, MTN.GNS/W/120, 10 July 1991 (Exhibit EU - 15).

33

Russia's first written submission, para. 113.

34

The Republic of Croatia, Schedule of Specific Commitments, GATS/SC/130, 22 December 2000,
p. 33, (Exhibit EU - 16).

35

Hungary, Schedule of Specific Commitments, GATS/SC/40, 15 April 1994, p. 32, (Exhibit EU 17).
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G. Pipeline Transport
(CPC 713)

44.

Access
1) Unbound
2) None
3) Services may be
provided through a
Contract of Concession
granted by the state
or the local authority
4) Unbound except as
indicated in Part I

National Treatment
1) None
2) None
3) None

Commitments

4) Unbound except as
indicated in Part I

Hungary has not made any market access commitment for pipeline transport
services provided through mode 1, since it has indicated that the commitment is
"Unbound" for mode 1. Indeed, the 2001 Scheduling Guidelines provide that:36
(c) No commitment
In this case, the Member remains free in a given sector and mode
of supply to introduce or maintain measures inconsistent with
market access or national treatment. In this situation, the Member
must record in the appropriate column the word: UNBOUND

45.

The Appellate Body has confirmed that "Unbound" "means that a Member
undertakes no specific commitment".37 Hungary's entry of "Unbound" for mode 1
supply of pipeline transport services thus means that Hungary made no
commitments in this regard.

46.

Hungary has also included a specific limitation for Pipeline Transport services
provided through mode 3. These services may only be provided through a Contract
of Concession granted by the state or the local authority.

47.

The Schedule of commitments of Lithuania for "Pipeline Transport" (CPC 713)
looks as follows:38

Sector or Subsector
G. Pipeline Transport
(CPC 713)

Limitations on Market
Access
1) Unbound
2) None
3) None
4) Unbound except as
indicated in Part I

Limitations on
National Treatment
1) Unbound
2) None
3) None
4) Unbound except as
indicated in Part I

Additional
Commitments

36

Guidelines for the scheduling of specific commitments under the General Agreement on Trade in
Services (GATS), adopted by the Council for Trade in Services on 23 March 2001, S/L/92, para.
46, (Exhibit EU - 18).

37

Appellate Body Report, US – Gambling, para. 215 (footnote 257).

38

Lithuania, Schedule of Specific Commitments, GATS/SC/133, 21 December 2001, p. 23, (Exhibit
EU - 19).
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48.

Like Hungary, Lithuania limits its commitments for "Pipeline Transport". There is
no market access commitment for supply through mode 1.
3.1.3.1.1

49.

Russia has not identified the mode of supply at stake

The European Union notes that, at no point in its first written submission, Russia
explains what mode of supply is at stake and how the unbundling measures would
restrict market access under the mode of supply at stake. Yet, the complaining
party bears the burden of proving what relevant commitments are violated by the
challenged measure.39 This necessarily includes the identification of the mode of
supply at stake. Otherwise, it is impossible to determine what specific commitment
would be violated. By failing to identify the mode of supply at stake, Russia failed
to make a prima facie case of violation of the GATS.
3.1.3.1.2
Russia's definition of "Pipeline transport services" is
excessively broad

50.

According to Russia, the sector of "pipeline transport services" includes what
Russia considers the services at issue in this dispute: "natural gas pipeline transport
services".40 Russia claims an extremely broad definition of "natural gas pipeline
transport services", to "include the transmission and supply of natural gas,
including LNG, and all services related to or associated with the transmission and
supply of natural gas, including LNG services".41

51.

The European Union disagrees with such excessively broad definition of "pipeline
transport services". Russia's interpretation does not correspond to the ordinary
meaning of the entry "pipeline transport services" in Croatia's, Hungary's and
Lithuania's schedules of commitments, read in their context. Russia attempts to
artificially stretch the meaning of the committed services sector in order to make
an interpretation of the WTO obligations that is also inappropriately broad and that
the WTO Members certainly did not intend.

39

See Panel Report, China – Electronic Payment Services, paras. 7.5-7.7, referring to Appellate Body
Report, US – Wool Shirts and Blouses, p. 16, DSR 1997:I, 323 at p. 337.

40

Russia's first written submission, para. 109.

41

Russia's first written submission, para. 93.
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(a) Legal standard for interpreting GATS schedules of
commitments

52.

The Appellate Body in US – Gambling has provided guidance for interpreting
WTO Members' schedules of specific commitments. The Appellate Body
considered that "Article XX:3 [of the GATS] explicitly provides that Members'
Schedules are an 'integral part' of that agreement".42 It clarified that "the task of
identifying the meaning of a concession in a GATS Schedule, like the task of
interpreting any other treaty text, involves identifying the common intention of
Members".43 Therefore, the Appellate Body considered that the "meaning of the
United States' GATS Schedule must be determined according to the rules codified
in Article 31 and, to the extent appropriate, Article 32 of the Vienna
Convention".44

53.

To determine the ordinary meaning of a word, a panel may base itself on
dictionary definitions. However, such dictionary definitions can only be the
starting point of the interpretative analysis and do not necessarily provide the
ultimate meaning of a word.45 The Appellate Body indeed stated that "dictionaries,
alone, are not necessarily capable of resolving complex questions of interpretation,
as they typically aim to catalogue all meanings of words—be those meanings
common or rare, universal or specialized".46

54.

In addition to the text, a panel should examine the context of the specific
commitments in a schedule. Such context includes the remainder of the schedule;
the substantive provisions of the GATS; provisions of covered agreements other
than the GATS; and the GATS schedules of other WTO Members.47

42

Appellate Body Report, US – Gambling, para. 160.

43

Ibid.

44

Ibid.

45

Appellate Body Report, US – Gambling, para. 164. See also Panel Report, China – Electronic
Payment Services, para. 7.80.

46

Appellate Body Report, US – Gambling, para. 164, referring to Appellate Body Report, US –
Softwood Lumber IV, para. 59; Appellate Body Report, Canada – Aircraft, para. 153; and Appellate
Body Report, EC – Asbestos, para. 92.

47

Appellate Body Report, US – Gambling, para. 178. See also Panel Report, China – Electronic
Payment Services, paras. 7.74, 7.102.
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55.

Based on the structure of the GATS, the Appellate Body has concluded that
"because the GATS covers all services except those supplied in the exercise of
governmental authority, it follows that a Member may schedule a specific
commitment in respect of any service".48 In addition, because a Member's
obligations regarding a particular service depend on the specific commitments that
it has made with respect to the sector or subsector within which that service falls, a
specific service cannot fall within two different sectors or subsectors. In other
words, the sectors and subsectors in a Member's Schedule must be mutually
exclusive.49

56.

With respect to the reliance on other Members' schedules to interpret a specific
commitment, the Appellate Body warned that use of other Members' Schedules as
context must be tempered by the recognition that each Schedule has its own
intrinsic logic, which may be different from the Schedule of the Member that is
being interpreted.50 Therefore, Schedules of other WTO Members may be "of
limited utility in elucidating the meaning of the entry to be interpreted".51

57.

In addition to the text and context of a specific commitment, a panel may examine
the object and purpose of the commitment to interpret this. The Appellate Body
confirmed the importance of the security and predictability of Members' specific
commitments, which is an object and purpose of the GATS.52 Indeed, the security
and predictability of the reciprocal and mutually advantageous arrangements
directed to the substantial reduction of tariffs and other barriers to trade is an
object and purpose of the WTO Agreement, generally, as well as of GATT 1994.53
This applies equally to the GATS. Nonetheless, in both US – Gambling and China
– Publications and Audiovisual Products, the Appellate Body observed that the

48

Appellate Body Report, US – Gambling, para. 180.

49

Ibid. The Appellate Body clarified that "[i]f this were not the case, and a Member scheduled the
same service in two different sectors, then the scope of the Member's commitment would not be
clear where, for example, it made a full commitment in one of those sectors and a limited, or no,
commitment, in the other." Appellate Body Report, US – Gambling, para. 180 (footnote 219).

50

Appellate Body Report, US – Gambling, para. 182.

51

Appellate Body Report, China – Publications and Audiovisual Products, para. 383.

52

Appellate Body Report, US – Gambling, paras. 188-189.

53

Appellate Body Report, EC – Computer Equipment, para. 82.
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objectives of the GATS did not provide specific guidance as to the correct
interpretation of the entries at stake.54
58.

Further, in line with Article 31(3)(b) of the Vienna Convention, a panel may also
consider subsequent practice, in addition to the text and context of the scheduled
commitment for its interpretative analysis. The Appellate Body clarified that "in
order for 'practice' within the meaning of Article 31(3)(b) to be established: (i)
there must be a common, consistent, discernible pattern of acts or
pronouncements; and (ii) those acts or pronouncements must imply agreement on
the interpretation of the relevant provision".55

59.

Finally, a panel may also examine supplementary means of interpretation,
identified in Article 32 of the Vienna Convention, to discern the meaning of a
specific commitment. Such supplementary means of interpretation include reliance
on the WTO's Services Sectoral Classification List in Document W/12056 as well
as the Scheduling Guidelines57.58 According to the Appellate Body, these
documents "were prepared and circulated at the request of parties to the Uruguay
Round negotiations for the express purpose of assisting those parties in the
preparation of their offers" and "[t]hese documents undoubtedly served, too, to
assist parties in reviewing and evaluating the offers made by others".59 They
"provided a common language and structure which, although not obligatory, was
widely used and relied upon".60 Therefore, "unless otherwise indicated in the

54

Appellate Body Report, US – Gambling, para. 189; Appellate Body Report, China – Publications
and Audiovisual Products, para. 393; Panel Report, China – Electronic Payment Services, para.
7.197.

55

Appellate Body Report, US – Gambling, paras. 191-192, referring to Appellate Body Report, Chile
– Price Band System, para. 214 and Appellate Body Report, Japan – Alcoholic Beverages II, p. 13,
DSR 1996:I, 97, at 106.

56

WTO Services Sectoral Classification List, MTN.GNS/W/120, 10 July 1991, (Exhibit EU - 15).

57

Scheduling of Initial Commitments in Trade in Services: Explanatory Note, MTN.GNS/W/164, 3
September 1993 (Exhibit EU - 20), and Scheduling of Initial Commitments in Trade in Services:
Explanatory Note, Addendum, MTN.GNS/W/164/Add.1, 30 November 1993 (Exhibit EU - 21);
Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in
Services (GATS), S/L/92, 28 March 2001 (Exhibit EU - 18).

58

Appellate Body Report, US – Gambling, paras. 196-197.

59

Appellate Body Report, US – Gambling, para. 204.

60

Ibid.
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Schedule, Members were assumed to have relied on W/120 and the corresponding
CPC references".61
(b) Interpretation of "pipeline transport services"

60.

The ordinary meaning of the "Pipeline transport services" does not include
supply, i.e. sale, of natural gas. Pipeline transport services are a specific service,
consisting of the transport of a good – in this case gas – from one point to the other
via a line of joined pipes. It must be distinguished from the production of the gas,
which concerns the extraction and further processing of the gas, as well as the
distribution of gas to end-consumers via mains network. It should also be
distinguished from the supply of natural gas, which is the activity of selling gas to
industrial, commercial and household consumers. Further, it must also be
distinguished from other types of transport of natural gas that do not carry the gas
via a pipeline, but, e.g. via a ship or a truck.

61.

The definition of "pipeline" in the Oxford English Dictionary, which can be used
as a starting point for the interpretative analysis,62 is:
1. A continuous line of joined pipes, esp. one used for conveying
oil, gas, etc., long distances; a (usually flexible) tube for carrying
fluid in machinery, etc.63

62.

The focus of this definition is on the "conveying" and "carrying" of gas over "long
distances" through "joined pipes".

63.

In turn, the dictionary definition of "transport" is:
1. a. The action of carrying or conveying a thing or person from
one place to another; conveyance.64

64.

In this definition, the act of "carrying" or "conveying" returns.

65.

Further, the dictionary definition of "services" is:

61

Ibid., referring to Panel Report, US – Gambling, para. 6.106.

62

Appellate Body Report, US – Gambling, para. 164. See also Panel Report, China – Electronic
Payment Services, para. 7.80.

63

OED, "pipeline", http://www.oed.com/view/Entry/144397?rskey=AD08F5&result=1#eid, (Exhibit
EU - 22).

64

OED, "transport", http://www.oed.com/view/Entry/205016?rskey=uHQ59L&result=1#eid, (Exhibit
EU - 23).
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31. d. pl. Econ. The section of the economy that supplies needs of
the consumer but produces no tangible goods.65

66.

This definition indicates that the production of a good must be distinguished from
the services that are related to that good.

67.

In sum, on the basis of the dictionary definition of "pipeline transport services", it
can be concluded that this service is the action of carrying a good – natural gas –
via a pipeline from one point to another. It does not involve the production of gas,
nor the supply (i.e. sale) of gas to consumers, and neither transport via other means
than pipelines.

68.

Industry-specific descriptions of the gas industry also define pipeline transport of
natural gas as a very specific service, distinct from the production and processing
of gas. In fact, the sector is an interrelated chain of activities including distinct
services.66

69.

As demonstrated in the Figure, below,67 natural gas is gathered from wells on land,
offshore drilling platforms, or is brought to a country by ships carrying liquefied
natural gas (LNG). This natural gas is obtained after exploration of gas fields, and
extraction once the potential gas fields are located. Gathering lines bring the raw
natural gas from the wellheads to a gas processing facility, where the natural gas is
separated from various hydrocarbons and fluids that are associated with raw gas.
Thereafter, the natural gas is transported via transmission lines – with a large
diameter – to the points where the gas enters the distribution system (mains),

65

OED, "service",
http://www.oed.com/view/Entry/176678?rskey=JSiVqR&result=1&isAdvanced=false#eid,
(Exhibit EU - 24).

66

I. Musselli and S. Zarrilli, "Oil and gas services: Market liberalization and the ongoing GATS
negotiations", Journal of International Economic Law 8(2), 2005, pp. 551-581, at p. 554, (Exhibit
EU - 25). This seems also the view of Russia, when it states that "if anything, the entire gas market
can be thought of as a 'supply system'". See Russia's first written submission, para 102.

67

This figure is provided on the website of the US Department of Transportation, Natural Gas
Pipeline Systems, https://primis.phmsa.dot.gov/comm/NaturalGasPipelineSystems.htm (Exhibit EU
- 26). However, very similar descriptions of the gas industry are found in other publications: See
MIT
Study
on
Natural
Gas,
Chapter
6,
Figure
6.1,
https://mitei.mit.edu/system/files/NaturalGas_Chapter6_Infrastructure.pdf (Exhibit EU - 27);
Naturalgas.org, http://naturalgas.org/naturalgas/extraction/ (Exhibit EU - 28); US Energy
Transformation
Administration,
http://www.eia.gov/pub/oil_gas/natural_gas/analysis_publications/ngpipeline/transpath_fig.html
(Exhibit EU - 29).

- 21 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

which consists of pipelines with a smaller diameter. Gas is then distributed to
industrial, commercial and household consumers.
Figure 1: Schematic overview of the Gas industry68

70.

The transportation of gas via transmission pipelines must thus be distinguished
from other services incidental to energy, such as construction and installation of
drilling equipment, engineering services, storage services, pipeline planning
services, network control services, power management or monitoring services.69
While all these services can find a place in the WTO's services sectoral
classification list, and in the CPC, the European Union recalls that the Appellate
Body has considered that a specific service cannot fall within two different sectors
or subsectors and, thus that the sectors and subsectors in a Member's Schedule

68

Source:
US
Department
of
Transportation,
Natural
Gas
Pipeline
https://primis.phmsa.dot.gov/comm/NaturalGasPipelineSystems.htm, (Exhibit EU - 26).

69

WTO, Energy Services. Background Note by the Secretariat, S/C/W/311, 12 January 2010, paras.
45-46 (Exhibit EU - 30) and I. Musselli and S. Zarrilli, "Oil and gas services: Market liberalization
and the ongoing GATS negotiations", Journal of International Economic Law 8(2), 2005, pp. 551581, at p. 555 (Exhibit EU - 25), for a detailed overview of oil and gas related services.
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must be mutually exclusive.70 Hence, a Member's commitment for a particular
sector or sub-sector cannot be interpreted so broadly as to annul the meaning of
other services sectors and services, as defined in the services classification.71
71.

What is more, the gas industry does not only involve trade in services, it also
involves trade in goods. A producer of natural gas sells gas, which is a "good".72 In
this context, the European Union recalls that the Panel in Canada – Feed-In Tariff
Program considered electricity produced from electricity generation facilities to be
a good.73 The same applies to gas gathered from gas wells and processed to be
sold. It can also be noted that gas is classified under the Harmonised System –
which only covers goods – under HS 2711.11 (for LNG) and HS 2711.21 (for
gaseous state).74 Therefore, the GATS is inapplicable to the supply, i.e. sale of gas.

72.

The entry 11G "pipeline transport (services)" in the three mentioned Members'
Schedules is part of the broader sector 11, entitled "Transport services". This title
is part of the context of these Members' specific commitments with respect to
pipeline transport services in the schedule. Transport services must be

70

Appellate Body Report, US – Gambling, para. 180. The Appellate Body clarified that "[i]f this were
not the case, and a Member scheduled the same service in two different sectors, then the scope of
the Member's commitment would not be clear where, for example, it made a full commitment in
one of those sectors and a limited, or no, commitment, in the other." Appellate Body Report, US –
Gambling, para. 180 (footnote 219).

71

For instance, it can be noted that Croatia's, Hungary's and Lithuania's Schedules of Commitments
contain the following relevant energy-related commitments, clearly distinct from pipeline transport
services: Croatia's schedule provides: 1. Business services, F. Other business services; i) Services
incidental to manufacturing , excluding producing of securities, money, coins and stamps (CPC 884
and 885). The CPC includes, in the broad category 884, several subsectors, in particular: 8845.
Manufacture of coke, refined petroleum products and nuclear fuel, on a fee or contract basis. It also
provides: 1. Business services, F. Other business services; j) services incidental to energy
distribution (CPC 887). Hungary's schedule provides: 4. Distribution services; B. Wholesale Trade
Services. Lithuania's schedule provides 4. Business services, F. Other business services; j) Services
incidental to energy distribution (CPC 887∗) (contains the following note: Covers consultancy
services related to the transmission and distribution on a fee basis of electricity, gaseous fuels,
steam and hot water to household, industrial, commercial and other users). The "*" is explained as
follows: "Service specified constitutes only a part of the total range of activities covered by the
CPC concordance".

72

See WTO, Energy Services, Background Note by the Secretariat, S/C/W/52, 9 September 1998,
para. 36 (Exhibit EU - 31).

73

See Panel Report, Canada – Feed-In Tariff Program, para. 7.11 (footnote 46).

74

Harmonized
Commodity
Description
and
Coding
System,
Chapter
27,
http://www.wcoomd.org/en/topics/nomenclature/instrument-andtools/hs_nomenclature_2012/~/media/8D23259F053446A0A1C0ED3F526B0C7B.ashx, (Exhibit
EU - 32).
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distinguished from the production and sale of goods to consumers. Transport
concerns indeed the carrying of goods or passengers from one point to another, but
it does not involve the wholesale or retail distribution of the goods that are
transported. The latter services are separate services from transport and listed as
sub-sectors of the distribution service sector (Sector 4 of Document W/120).
73.

Croatia's, Hungary's and Lithuania's schedules refer to CPC 713 in their entry for
"pipeline transport (services)". These schedules are drafted following the WTO
Secretariat's Guidance in Document W/120, which also makes references for each
sector and sub-sector to the corresponding CPC code.75

74.

CPC 713 is entitled "Transport services via pipeline". Like Section 11G of
Document W/120, CPC 713 has two sub-classes: "Transportation of fuels" and
"Transportation of other goods". Subclass: CPC 71310 – Transportation of
petroleum and natural gas – has an explanatory note, reading:
Transportation via pipeline of crude or refined petroleum and
petroleum products and of natural gas.

75.

The CPC has since been revised a number of times and in the latest version of
2015, the corresponding CPC code is CPC 65131 – Transport services via pipeline
of petroleum and natural gas.76 This Code has an explanatory note, reading:
This subclass includes:
- transportation via pipeline of crude or refined petroleum and
petroleum products
- transportation via pipeline of natural gas
This subclass does not include:
- distribution services of natural gas through mains, cf. 69120,
86320
- liquefaction and regasification services of natural gas, cf. 67990

76.

This supports the specific definition of pipeline transport services that is common
in the industry: pipeline transport of gas must be distinguished from (i) distribution
services through mains and (ii) liquefaction and regasification services of natural
gas, for which other CPC Codes exist.

75

Provisional CPC, http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1 (Exhibit EU - 33).

76

CPC Ver. 2.1, http://unstats.un.org/unsd/cr/registry/regcs.asp?Cl=31&Lg=1&Co=65131, (Exhibit
EU - 34).
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77.

According to the explanatory note to CPC 69120, Distribution services through
mains are split up in distribution on a fee or contract basis (CPC 86320),77 on the
one hand, and, distribution through mains for the own account (CPC 69120), on
the other hand.78 "Distribution of gas through mains (for own account)" is part of
the broader CPC class CPC 69 – Electricity, gas and water distribution (on own
account) and "Distribution of gas on a fee or contract basis" is part of the broader
CPC class CPC 86 – Support and operation services to agriculture, hunting,
forestry, fishing, mining and utilities.

78.

The CPC code for liquefaction and regasification services of natural gas is CPC
67990, which indeed includes "liquefaction and regasification of natural gas for
transportation".79 This is part of the broader CPC class CPC 67 "supporting
transport services".

79.

In line with what the European Union concluded on the basis of the ordinary
meaning of "pipeline transport services", the focus in the CPC with respect to
"transport services via pipelines" is thus again on the transport of the natural gas

77

The corresponding CPC in the Provisional CPC is CPC 887 – Services incidental to energy
distribution, http://unstats.un.org/unsd/cr/registry/regcs.asp?Cl=9&Lg=1&Co=88 (Exhibit EU 35), which is described as:
Services incidental to energy distribution: transmission and distribution services on a fee
or contract basis of electricity, gaseous fuels and steam and hot water to household,
industrial, commercial and other users.
Exclusion: Transport services via pipeline on a fee or contract basis of petroleum and
natural gas are classified in subclass 71310.
The Provisional CPC thus already made a distinction between services incidental to energy
distribution and pipeline transport services for natural gas. The corresponding Sector in the Services
Sectoral Classification List (Document W/120) is 1.F.j, which is a subsector of Business Services.

78

CPC 69120, http://unstats.un.org/unsd/cr/registry/regcs.asp?Cl=31&Lg=1&Co=69120 (Exhibit EU
- 36). The explanatory note to CPC 69120 indeed reads:
This subclass includes:
- own-account distribution of gaseous fuels through mains
- maintenance of gas meters
This subclass does not include:
- installation services of gas meters, cf. 54611
- transportation services of gases by pipelines, cf. 65131
- gas distribution services through mains (on a fee or contract basis), cf. 86320
- reading of gas meters, cf. 85999

79

CPC 67990, http://unstats.un.org/unsd/cr/registry/regcs.asp?Cl=31&Lg=1&Co=67990, (Exhibit EU
- 37).
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via pipelines, rather than the production and processing of the gas, or supply (i.e.
sale) to consumers. The CPC makes explicit the distinction between:

80.



"transport via pipeline of natural gas",



"distribution services of natural gas through mains", and



"liquefaction and regasification services of natural gas".

Therefore, Russia errs when it seeks to interpret the Members' commitment for
"pipeline transport services" as including supply of natural gas, and LNG services.
Pipeline transport services are very specific services consisting of the carrying of
natural gas from one point to another via pipeline, namely from the point of
production to the point where the gas is transferred into local distribution systems
for supply (i.e. sale) to customers at lower pressure. It does not cover the
distribution or supply of natural gas, nor does it cover LNG services. Furthermore,
as explained, when a producer of natural gas sells gas, a good is sold and supplied
and no service is rendered.
3.1.3.2
The challenged measures do not constitute impermissible
"limitations" within the meaning of Article XVI:2 of the GATS

81.

Article XVI:2 of the GATS lists six types of market access limitations that the
WTO Member making a market access commitment in a specific sector or subsector must not maintain, unless otherwise specified in its Schedule. Several panels
have already confirmed that this list of limitations is exhaustive.80 The fact that the
sub-paragraphs of Article XVI:2 exhaust the meaning of "market access"
limitations that WTO Members shall not maintain under Article XVI of the GATS
is indicated by the fact that the chapeau of Article XVI:2 provides that "the
measures which a Member shall not maintain … are defined as: [sub-paragraphs
(a) to (f)]".81 This is further confirmed by the Scheduling Guidelines.82

80

See Panel Report, US – Gambling, para. 6.298; Panel Report, China ‒ Publications and Audiovisual
Products, para. 7.1353; Panel Report, China – Electronic Payment Services, para. 7.629; and Panel
Report, Argentina – Financial Services, para. 7.418.

81

Emphasis added.

82

Guidelines for the scheduling of specific commitments under the General Agreement on Trade in
Services (GATS), Explanatory Note, S/L/92, 28 March 2001, para. 8, (Exhibit EU - 18) ("The list
is exhaustive").
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82.

Because the six types of measures form a closed or exhaustive list, a panel must
determine whether the challenged measure falls within the scope of one of the six
types of measures listed in sub-paragraphs (a) to (f) of Article XVI:2. If this is not
the case, the measure does not constitute a prohibited market access limitation in
the sense of Article XVI of the GATS.

83.

For instance, a panel has found that temporal limitations, such as dates for entry
into force or for the implementation of commitments, do not constitute market
access limitations under Article XVI:2 of the GATS.83 Another panel has found
that a prohibition for a third country service supplier to provide a service in a
WTO Member by means of a joint venture unless a domestic service supplier
holds a dominant position in that joint venture does not constitute a measure of the
type in Article XVI:2(f).84

84.

The sub-paragraphs of Article XVI:2 only cover those elements that are explicitly
mentioned in them. With regard to sub-paragraphs (a) to (d) that were at issue, the
panel in Argentina – Financial Services stressed that "an interpretation of Article
XVI:2 which made it applicable to measures that do not, on their face, regulate any
of the four elements covered by sub-paragraphs (a) to (d) would unduly broaden
the scope of Article XVI of the GATS and thus the scope of Members' specific
commitments".85 The European Union considers that this statement is valid for all
sub-paragraphs of Article XVI:2 of the GATS.

85.

Given the exhaustive nature of the list of measures covered by the prohibition in
Article XVI of the GATS, it is essential that a complainant, in this case Russia,
demonstrates that the a challenged measure corresponds to one of the types listed
in the sub-paragraphs of Article XVI:2.

86.

The sub-paragraphs invoked by Russia in this dispute are, in the order of Russia's
arguments: sub-paragraphs (e), (a) and (f) of Article XVI:2.

87.

The European Union will first explain the legal standard under each of these subparagraphs of Article XVI of the GATS and, thereafter, explain why the

83

Panel Report, Mexico – Telecoms, paras. 7.357-7.358

84

Panel Report, China – Publications and Audiovisual Products, paras. 7.1392 and 7.1394.

85

Panel Report, Argentina – Financial Services, para. 7.419. This finding was not appealed.

- 27 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

unbundling requirement, as implemented by Croatia, Hungary and Lithuania, does
not violate the market access obligation in respect of these Member States.
3.1.3.3
88.

Sub-paragraph (e)

Russia first claims that the unbundling requirement, as implemented in the laws of
Croatia, Lithuania and Hungary, is inconsistent with sub-paragraph (e) of Article
XVI:2 of the GATS.86
3.1.3.3.1

89.

Legal standard

Sub-paragraph (e) covers measures that restrict or require specific types of legal
entity or joint venture through which a service supplier may supply a service.87
This sub-paragraph thus prohibits measures that restrict the use of a specific type
of legal entity or joint venture to supply a service. This concerns a situation where
the supply of a service is permitted, but not if done through use of a specific legal
entity or joint venture. It also prohibits measures that require the use of a specific
type of legal entity or joint venture to supply a service. This concerns a situation
where the supply of a service is permitted, provided that a specific type of legal
entity, or joint venture, is used.

90.

The term "legal entity" is not defined in the GATS. The European Union therefore
interprets this term, starting from its ordinary meaning in sub-paragraph (e),
examined in its context.

91.

The dictionary definition of "entity" is as follows:88
1. Being, existence, as opposed to non-existence; the existence, as
distinguished from the qualities or relations, of anything.

92.

An entity is thus something that exists and, therefore, has been made to come into
existence, or created. The fact of existence must be distinguished from the
qualities of this entity.

93.

In turn, the dictionary definition of "legal" is:89

86

Russia's first written submission, paras. 150-203.

87

Appellate Body Report, US – Gambling, para. 214.

88

OED, "entity", http://www.oed.com/view/Entry/62904?redirectedFrom=entity#eid, (Exhibit EU 38).
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1. a. Of or pertaining to law; falling within the province of law.

94.

The creation or bringing into existence of a "legal entity" is thanks to the law. The
entity exists by virtue of the law that recognizes its creation and existence. A legal
entity is thus a creation of the law. Service suppliers may take the form of one of
the types of entities that are recognised by law for providing their services in the
host territory. The existence of a legal entity must be distinguished from the
qualitative requirements that the law may further attach to a permissible legal
entity.

95.

The definitions of "legal entity" cited by Russia confirm the European Union's
conclusions on the ordinary meaning of the term. Russia refers to Black's Law
Dictionary, which defines "legal entity" as:
A body, other than a natural person, that can function legally, sue
or be sued, and make decisions through agents. A typical example
is a corporation.90

96.

The definition that can be found in Webster's New World Law Dictionary is:
Anything other than a person that, by virtue of certain
characteristics, is conferred with a status that it has certain rights
or obligations, can sue or be sued.91

97.

Russia notes that these definitions "do not describe or in any way restrict how the
'legal entity' must be formed, organized or structured" and "do not attempt to
describe the 'characteristics' of a legal entity".92 The European Union considers
that the same holds for the use of "legal entity" in Article XVI:2(e): it does not
cover measures that determine or restrict how the legal entity must be formed,
organized or structured, or that determine the characteristics of a legal entity. That
provision only prohibits measures that require or prohibit the use of a specific legal
entity.

98.

Although there is no definition of "legal entity" in the GATS, the broader context
of Article XVI:2(e) of the GATS provides further guidance on its meaning.

89

OED, "legal", http://www.oed.com/view/Entry/107008?redirectedFrom=legal+#eid, (Exhibit EU 39).

90

Russia's first written submission, para. 156.

91

Russia's first written submission, para. 156.

92

Russia's first written submission, para. 157.
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Indeed, the GATS definition of "juridical person" uses the term "legal entity". The
definition of "juridical person" in Article XXVIII(l) of the GATS reads:
"juridical person" means any legal entity duly constituted or
otherwise organized under applicable law, whether for profit or
otherwise, and whether privately-owned or governmentallyowned, including any corporation, trust, partnership, joint
venture, sole proprietorship or association.

99.

Article XXVIII(l) lists a number of types of legal entity. The definition indeed
provides that legal entity "includ[es] any corporation, trust, partnership, joint
venture, sole proprietorship or association". These are types of entities that the
applicable law may recognise. Article XXVIII(l) also indicates possible
characteristics of legal entities, namely "for profit or otherwise", "privatelyowned" or "governmentally-owned".

100.

Sub-paragraph (e) prohibits measures that restrict or require specific types of legal
entity or joint venture through which a service supplier may supply a service.
Therefore, it does not cover measures that lay down characteristics of those types
of legal entities and how these entities can do business, for instance the different
activities they can or cannot deploy simultaneously. In this regard, the European
Union notes that during discussions in the WTO Working Party on Domestic
Regulation, Members have identified examples of measures that lay down such
characteristics as not being Article XVI measures. Indeed, a Note by the WTO
Secretariat of 31 January 2005 provides that the following two types of measures
are not such Article XVI measures, but rather fall within the scope of Article VI:4
of the GATS:93

101.



Licensing is conditional upon the observance of the prohibition for service
suppliers in the wholesale sub-sector to undertake retailing activities
simultaneously.



License is conditional upon the observance of the prohibition for service
suppliers acting in the fixed telephony sub-sector to undertake activities in the
mobile telephony sub-sector simultaneously.

The panel in China – Publications and Audiovisual Products also recognised the
distinction between measures that restrict or require the type of legal entity –

93

Working Party on Domestic Regulation, Examples of measures to be addressed by Disciplines
under GATS Article VI:4. Informal Note by the Secretariat, Revision, 31 January 2005,
JOB(02)/20/Rev.10 (Exhibit EU - 40).
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which are covered by sub-paragraph (e) – and measures that determine the
characteristics of this legal entity – which are not covered by sub-paragraph (e).
The latter type of measure may be covered by the other sub-paragraphs of Article
XVI:2, but only to the extent they qualify as one of the listed measures in the other
sub-paragraphs. The panel in China – Publications and Audiovisual Products
stated that:
This inscription [in China's Schedule of Commitments] states that
foreign service suppliers are allowed to engage in the distribution
of audiovisual products, limited however to the establishment of
contractual joint ventures. In the Panel's view, this limitation falls
under Article XVI:2(e), which refers to "measures which restrict
or require specific types of legal entity or joint venture through
which a service supplier may supply a service". A footnote to
China's market access limitation refers to yet another footnote in
the horizontal section of China's Schedule. The horizontal section,
together with the referenced footnote, describe further
characteristics of permissible joint ventures, which we now
examine.94

102.

The panel thus considered that the requirement to use contractual joint ventures to
supply a service constituted a measure that imposed the use of a certain type of
legal entity, which fell under sub-paragraph (e) of Article XVI:2. The panel then
continued to examine whether the characteristics imposed for joint ventures fell
under sub-paragraph (f) of Article XVI:2.

103.

The Scheduling Guidelines also provide a number of examples of measures that
fall within the scope of sub-paragraph (e). They identify the following three
examples:95

104.



Commercial presence excludes representative offices.



Foreign companies required to establish subsidiaries.



In sector x, commercial presence must take the form of a partnership.

The Scheduling Guidelines refer to the following "types of legal entities":
representative offices, subsidiaries and partnerships. These are types of entities

94

Panel Report, China – Publications and Audiovisual Products, para. 7.1356 [emphasis added].

95

Guidelines for the scheduling of specific commitments under the General Agreement on Trade in
Services (GATS), Explanatory Note, S/L/92, 28 March 2001, para. 12(e) (Exhibit EU - 18).
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created and recognised by law. The examples in the Scheduling Guidelines do not
refer to measures laying down characteristics of legal entities.
105.

In sum, a legal entity exists by virtue of the law that recognizes its creation and
existence. The law may recognise types of legal entities, such as corporation, trust,
partnership, joint venture, sole proprietorship or association. Sub-paragraph (e) of
Article XVI:2 prohibits measures that require specific types of legal entities to be
used in order to provide a service, or that prohibit the use of a certain type of legal
entity that is recognised by law when providing a service. Measures that lay down
certain characteristics of legal entities, such as "for profit or otherwise", "privatelyowned" or "governmentally-owned", or the combination of activities that the entity
cannot deploy, are not covered by the prohibition in sub-paragraph (e).
3.1.3.3.2

106.

Application of the legal standard to Russia's claim

The European Union has just explained that sub-paragraph (e) of Article XVI:2
prohibits measures that require specific types of legal entity to be used in order to
provide a service, or that prohibit the use of a certain type of legal entity when
providing a service. The law may recognise types of legal entities, such as
corporation, trust, partnership, joint venture, sole proprietorship or association.
Measures that lay down certain characteristics of legal entities, such as "for profit
or otherwise", "privately-owned" or "governmentally-owned", or the combination
of activities that the entity cannot deploy, are not covered by the prohibition in
sub-paragraph (e).

107.

The unbundling requirement challenged by Russia does not qualify as a measure
that requires or prohibits specific types of legal entity to be used in order to
provide a pipeline transmission service in the sense of sub-paragraph (e) of the
GATS. Rather, the unbundling measure imposes a requirement pertaining to the
characteristics of the legal entity that the pipeline transport service supplier chose
to adopt and use. Indeed, a pipeline transport service supplier is free to make use
of any legal entity it wishes to provide its services in the European Union. This can
be any legal entity that is recognised by law.

108.

Unbundling pertains to the characteristics of the legal entity: it is not permitted
that the person that controls, or exercises any right in, a transmission system
operator or a transmission system, controls, or exercises any right in, an
- 32 -
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undertaking performing any of the functions of production or supply (and viceversa).96 It is also not permitted that the same person or persons are entitled to
appoint members of the supervisory board, the administrative board or bodies
legally representing the undertaking, of a transmission system operator or a
transmission system, and directly or indirectly to exercise control or exercise any
right over an undertaking performing any of the functions of production or
supply.97 Furthermore, the same person is not entitled to be a member of the
supervisory board, the administrative board or bodies legally representing the
undertaking, of both an undertaking performing any of the functions of production
or supply and a transmission system operator or a transmission system.98
109.

The above requirement applies in case of ownership unbundling99 and independent
system operators.100 The requirement to ensure independence of the transmission
system operator also applies in case of independent transmission operators, where
it is prohibited, inter alia, that the subsidiaries of the vertically integrated
undertaking that perform functions of production or supply have any direct or
indirect shareholding in the transmission system operator, and vice-versa.101

110.

Hence, the unbundling requirement does not impose or prohibit the use of a certain
type of legal entity to be used by a transmission pipeline transport service
provider. The legal form that the entity providing transmission pipeline transport
services can take is not disciplined by the Directive under any of the unbundling
models. Such provider could even be a natural person, as is clear from the
definition of "transmission system operator" in Article 2(4) of Directive
2009/73/EC:

96

Article 9(1)(b) of Directive 2009/73/EC, in connection with Article 9(2) therein; Article 14 of
Croatia's Gas Market Act, (Exhibit RUS - 45).

97

Article 9(1)(c) of Directive 2009/73/EC.

98

Article 9(1)(d) of Directive 2009/73/EC.

99

Article 9(1) of Directive 2009/73/EC; Article 14 of Croatia's Gas Market Act (Exhibit RUS - 45);
Section 121/H of Hungary's Gas Act (Exhibit EU - 41); Article 41 of Lithuania's Law on Natural
Gas (Exhibit RUS - 21).

100

Article 14(2)(a) of Directive 2009/73/EC; Article 15 of Croatia's Gas Market Act (Exhibit RUS 45); Section 121/I of Hungary's Gas Act, (Exhibit EU - 41).

101

Article 18 of Directive 2009/73/EC, in particular Article 18(3); Article 15 of Croatia's Gas Market
Act (Exhibit RUS - 45); Sections 121/B-G of Hungary's Gas Act (Exhibit EU - 41).
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'transmission system operator' means a natural or legal person
who carries out the function of transmission and is responsible for
operating, ensuring the maintenance of, and, if necessary,
developing the transmission system in a given area and, where
applicable, its interconnectors with other systems, and for
ensuring the long-term ability of the system to meet reasonable
demands for the transport of gas102

111.

Thus, the Directive defines a TSO as "a natural or legal person" and this definition
is applicable to all three models. Hence, a TSO, irrespective of whether it is
unbundled in accordance with the ownership unbundling, the ITO or the ISO
model, could be a natural or legal person. At the same time, none of the provisions
in the three unbundling models require the TSO, i.e. the pipeline transmission
service provider, to use specific types of legal entity. The unbundling rules are
neutral in this sense and there is no particular form of legal entity that will prevent
the TSO from complying with an unbundling model. The concept of "person" in
the Directive, including in the rules on unbundling therein, covers private
individuals, companies or any other public or private entities.103

112.

Russia incorrectly focuses on vertically integrated undertakings that would want to
provide pipeline transport services in Croatia, Hungary and Lithuania.104 However,
the "legal entity" that Article XVI:2(e) is concerned with is the legal entity that is
created in the host territory of these Member States to supply a service. The
unbundling requirement, implemented in Croatia's, Hungary's and Lithuania's
laws, does not determine the "legal entity through which a service supplier [of
pipeline transmission services] may supply a service" in the territory of those
States. A third country supplier of pipeline transmission services may supply these
services in these States through any person it creates in the territory of these States.
Regardless of the specific unbundling model, there is no requirement to use any
type of legal entity or a prohibition to use any type of legal entity.

102

Emphasis added.

103

Commission Interpretative Note on Directive 2009/72/EC concerning common rules for the internal
Market in electricity and Directive 2009/73/EC concerning common rules for the internal market in
natural
gas.
The
unbundling
regime,
22
January
2010,
https://ec.europa.eu/energy/sites/ener/files/documents/2010_01_21_the_unbundling_regime.pdf, p.
9 (Exhibit EU - 42).

104

Russia's first written submission, paras. 180, 183, 186, 188.
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113.

The European Union finally wants to respond to some specific allegations and
speculations Russia makes in respect of Lithuania's laws on unbundling. First, the
European Union wants to correct an interpretation that Russia makes of Article
41(2) of Lithuania's Law on Natural Gas. This provision reads as follows:
An undertaking performing any of the functions of production or
supply in any other country whose transmission system is
connected to the natural gas transmission system of the Republic
of Lithuania shall not be entitled directly or indirectly to exercise
control or exercise any right over a transmission system operator.

114.

This provision follows immediately Article 41(1) of the Law on Natural Gas,
which copies the language contained in Article 9(1) of Directive 2009/72/EC. The
intention of Article 41(2) of the Law on Natural Gas is to further specify the scope
of the prohibition of exercising control over an undertaking engaged in production
and supply. Article 41(2) clarifies that the prohibition established under Article
41(1) is also applicable in cases where the undertakings perform the respective
production or supply activities in any other countries which are interconnected
with Lithuania. The unbundling requirement thus does not only apply to
undertakings established in Lithuania. Russia thus errs when it suggests that
Article 41(2) is an "additional requirement not found in the Directive".105 The
provision merely specifies what is already the case under the Directive: namely
that no TSO in the territory of Lithuania may be controlled by the same person that
also performs any of the functions of production or supply; or that can appoint
members of the supervisory board, administrative board or other bodies legally
representing the TSO, while at the same time exercising directly or indirectly
control or any right over an undertaking performing any of the functions of
production or supply.

115.

Second, Russia also engages in speculation in respect of Lietuvos' decisions when
seeking to comply with the unbundling requirement in Lithuania's laws. Russia
suggests that the "shareholders of Lietuvos were essentially required to … fully
divest their interest by selling their shares in the TSO (Amber Grid) to the

105

Russia's first written submission, para. 198.
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Lithuanian Ministry of Energy and in the supply entity (Lietuvos) to UAB
Lietuvos energia, which is wholly owned by the Lithuanian government".106
116.

According to Lithuania's Implementation Law,107 in order to achieve compliance
with the requirements of unbundling established in the Law on Natural Gas, noncompliant natural gas undertakings were able to seek and achieve compliance with
the unbundling requirements in two ways: (i) by reforming the control of an
undertaking on their own initiative through respective transactions (transfer of
assets or shares, assignment of rights, transfer of shareholders’ rights,
shareholders’ agreement, increase or decrease of the authorised capital, etc.) and
(ii) by reorganisation of the undertaking.

117.

On 11 June 2013, the company Amber Grid was established pursuant to a
resolution adopted by a general meeting of shareholders of Lietuvos dujos.
According to the unbundling requirements, there were no circumstances or
conditions which may have forced Lietuvos' shareholders to sell their shares in
Lietuvos dujos. Actually, only control of Amber Grid was not in compliance with
the unbundling rules and thus needed to be reformed. Eventually it was the
shareholders’ decision to choose the “control reform procedure” provided in
Article 3 of the Implementation Law. The European Union notes that Russia's
argumentation is speculative and is not substantiated by any specific evidence or
arguments. Consequently, it is unclear on what grounds Russia bases its allegation
that the shareholders “were essentially required to choose the 'control reform
procedures'"108 as the Implementation Law gave the shareholders the possibility to
choose any of the two unbundling methods.

118.

In any event, the European Union does not believe these facts are in any way
relevant for Russia's claim under Article XVI:2(e), as the unbundling requirement
in Lithuania's law does not restrict or require the use of any specific type of legal
entity for providing pipeline transport services in Lithuania.

106

Russia's first written submission, para. 203.

107

Law on Implementation of the Law on the Amendment of the Law on Natural Gas of the Republic
of Lithuania, No. XI-1565, 30 June 2011 (Exhibit RUS - 22).

108

Russia's first written submission, para. 203.
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119.

For all these reasons, the unbundling requirement, as implemented in the laws of
Croatia, Hungary and Lithuania, is not a measure that falls within the scope of subparagraph (e) of Article XVI:2 of the GATS. It therefore does not violate the
market access commitments in respect of Croatia, Hungary and Lithuania under
Article XVI:2(e) of the GATS.
3.1.3.4

120.

Sub-paragraph (a)

Next, Russia also claims that Croatia's and Lithuania's – not Hungary's –
unbundling measures have the effect of limiting the number of service suppliers, in
violation of Article XVI:2(a) of the GATS.109 Once again, Russia makes an
inappropriately broad interpretation of a sub-paragraph of Article XVI:2(a) that
does not fit with the facts at hand.
3.1.3.4.1

121.

Legal standard

Sub-paragraph (a) describes a market access limitation that is essentially of a
numerical nature. The Appellate Body has considered that the words "limitations
on the number of service suppliers", as well as "numerical quotas" that are used in
sub-paragraph (a) "reflect that the focus of Article XVI:2(a) is on limitations
relating to numbers or, put differently, to quantitative limitations".110 It was then
clarified that "[t]he fact that the word 'numerical' encompasses things which 'have
the characteristics of a number' suggests that limitations 'in the form of a numerical
quota' would encompass limitations which, even if not in themselves a number,
have the characteristics of a number".111

122.

However, the Appellate Body stressed that this does not mean that any measure
having a quantitative effect would fall within the scope of sub-paragraph (a).
Rather, in order to fall within the scope of sub-paragraph (a) of Article XVI:2 of
the GATS, the complainant bears the burden of demonstrating that the measure at
issue has essentially a "numerical" or "quantitative" nature. The Appellate Body
stated that:

109

Russia's first written submission, para. 210.

110

Appellate Body Report, US – Gambling, para. 225.

111

Appellate Body Report, US – Gambling, para. 227.
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This is not to say that the words "in the form of" should be
ignored or replaced by the words "that have the effect of". Yet, at
the same time, they cannot be read in isolation. Rather, when
viewed as a whole, the text of sub-paragraph (a) supports the view
that the words "in the form of" must be read in conjunction with
the words that precede them—"limitations on the number of
service suppliers"—as well as the words that follow them,
including the words "numerical quotas". (emphasis added) Read
in this way, it is clear that the thrust of sub-paragraph (a) is not on
the form of limitations, but on their numerical, or quantitative,
nature.112

123.

The "numerical" or "quantitative" nature of the measures covered by Article
XVI:2(a) of the GATS contrasts with measures that are of a "qualitative" nature.
Such qualitative measures are not covered by sub-paragraph (a).

124.

The panel in Argentina – Financial Services stressed that measures covered by
sub-paragraph (a) are measures intended specifically to limit the number of
"service suppliers".113 Measures which "indirectly give rise to a quantitative
limitation on service suppliers" are not covered by sub-paragraph (a), since that
would deprive subparagraph (b), (c) and (d) of an "effet utile".114

125.

The Scheduling Guidelines, which the Appellate Body has considered as
"preparatory work" for interpreting the sub-paragraphs of Article XVI:2,115 indeed
provide that qualitative measures must not be scheduled as market access
limitations. The 1993 Scheduling Guidelines read, in relevant part:
The quantitative restrictions can be expressed numerically, or
through the criteria specified in sub-paragraphs (a) to (d); these
criteria do not relate to the quality of the service supplied, or to
the ability of the supplier to supply the service (i.e. technical
standards or qualification of the supplier).116

126.

Moreover, the Scheduling Guidelines also provide that the quantitative restrictions
specified in sub-paragraphs (a) to (d) of Article XVI:2 concern maximum

112

Appellate Body Report, US – Gambling, para. 232.

113

Panel Report, Argentina – Financial Services, para. 7.421.

114

Panel Report, Argentina – Financial Services, para. 7.420.

115

Appellate Body Report, US – Gambling, para. 249.

116

Scheduling of Initial Commitments in Trade in Services: Explanatory Note, MTN.GNS/W/164, 3
September 1993, para. 4 (Exhibit EU - 20). See also Guidelines for the scheduling of specific
commitments under the General Agreement on Trade in Services (GATS), Explanatory Note,
S/L/92, 28 March 2001, para. 8 (Exhibit EU - 18).
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limitations. In contrast, measures that impose minimum requirements do not
constitute market access limitations within the scope of Article XVI of the GATS:
It should be noted that the quantitative restrictions specified in
sub-paragraphs (a) to (d) refer to maximum limitations. Minimum
requirements such as those common to licensing criteria (e.g.
minimum capital requirements for the establishment of a
corporate entity) do not fall within the scope of Article XVI. If
such a measure is discriminatory within the meaning of Article
XVII and, if it cannot be justified as an exception, it should be
scheduled as a limitation on national treatment. If such a measure
is non-discriminatory, it is subject to the disciplines of Article
VI:5.117

127.

As a consequence, approval procedures for obtaining the permission to provide
services in a Member's territory do not constitute market access limitations within
the scope of Article XVI:2(a) of the GATS. They do not constitute measures of a
quantitative nature. The 2001 Scheduling Guidelines indicate that such approval
procedures must not be scheduled as market access limitations. Only in case a
criterion on which such procedure is based would be of the type covered by
Article XVI:2, this approval criterion would need to be listed as a market access
limitation. The 2001 Scheduling Guidelines indeed provide, in relevant part:
Approval procedures or licensing and qualification requirements,
such as financial soundness or membership in a professional
organization, are frequently stipulated as conditions to obtain a
licence. If they are of a non-discriminatory nature, and therefore
to be applied equally to nationals and foreigners, they should not
be scheduled under Article XVII. Nor should they be scheduled
under Article XVI as long as they do not contain any of the
limitations specified in Article XVI. However, if such approval
procedures or licensing and qualification requirements are
discriminatory, they should be scheduled as national treatment
limitations. If approval procedures or licensing and qualification
requirements contain any of the limitations specified in
Article XVI, they should be scheduled as market access
limitations.118

117

Scheduling of Initial Commitments in Trade in Services: Explanatory Note, MTN.GNS/W/164, 3
September 1993, para. 5 (Exhibit EU - 20). See also Guidelines for the scheduling of specific
commitments under the General Agreement on Trade in Services (GATS), Explanatory Note,
S/L/92, 28 March 2001, para. 11 (Exhibit EU - 18).

118

Guidelines for the scheduling of specific commitments under the General Agreement on Trade in
Services (GATS), Explanatory Note, S/L/92, 28 March 2001, para. 10 (emphasis added) (Exhibit
EU - 18).
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128.

In sum, the scope of Article XVI:2(a) is limited. Under Article XVI:2(a), Russia
must demonstrate that the measure at issue imposes essentially a quantitative
maximum limitation specifically on the number of service suppliers. Measures
imposing qualitative criteria, or minimum requirements to be met for services and
service suppliers do not constitute market access limitations prohibited under
Article XVI:2(a).
3.1.3.4.2

129.

Application of the legal standard to Russia's claim

Russia claims that the implementation of the unbundling requirement in Croatia's
and Lithuania's domestic laws has the effect of imposing a quantitative limitation
in the form of a monopoly or exclusive service supplier.

130.

The challenged unbundling measure does not impose a quantitative maximum
limitation specifically on the number of service suppliers. The requirement that the
person that controls or exercises rights over a transmission system operator may
not at the same time control, or exercise any right over, an undertaking performing
any of the functions of production or supply (and vice-versa) does not impose a
quantitative maximum limit.

131.

There are an unlimited number of pipeline transport service providers that can be
certified as transmission service operators. The condition for this, however, is that
minimum requirements, including the unbundling requirement, are met. Hence,
rather than a quantitative maximum limitation, it is a requirement that imposes a
minimum requirement for being certified as a transmission system operator in the
European Union.

132.

With respect to Croatia, Russia describes how, at present, there exists one TSO,
Plinacro, and one natural gas supplier, Hrvatska Elekroprivreda (HEP). Russia
suggests that, by designating Plinacro as the national TSO in Croatia for a period
of 30 years, the Croatian government has "'authorized or established' Plinacro
'formally or in effect as the sole supplier' of transmission services (i.e. as the sole
TSO) in the country".119

119

Russia's first written submission, para. 213.
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133.

However, Russia makes no attempt to demonstrate how the unbundling measure,
as implemented in Croatia's Gas Market Act is of a quantitative nature, in the
sense that it limits the number of TSOs that can provide pipeline transport services
in Croatia. In this respect, the European Union notes that Russia does not provide a
single reference to evidence that could support such allegation. Merely noting that
there is, at present, only one TSO in Croatia120 does not establish that the
unbundling measure would impose a quantitative limitation on the number of
service suppliers in Croatia. Such showing would in fact be impossible, since the
unbundling measure imposes only minimum requirements with respect to the
characteristics of the TSO. It does not impose any maximum limitation on the
number of pipeline transport service suppliers in Croatia.

134.

Next, with respect to Lithuania, Russia also suggests that Lithuania has adopted "a
quantitative limitation through its unbundling measure in the form of a monopoly
or an exclusive service supplier by limiting the number of service suppliers that
may supply pipeline transport within its territory".121 Russia explains that Lietuvos
created the company Amber Grid as a TSO and claims that "the Lithuanian
government first effectively forced both shareholders to spin off the renamed TSO,
Amber Grid, and to then sell their entire interest in Lietuvos and Amber Grid to
the government". As explained in paragraphs 116-117 above, Russia's claims are
merely speculation. Nothing required the shareholders to sell all their interests in
Lietuvos.

135.

Furthermore, Russia suggests that the Lithuanian government has "'authorized or
established' … Amber Grid 'formally or in effect as the sole supplier' of
transmission services (TSO) in Lithuania".122 However, Russia does not
demonstrate how the unbundling requirement as implemented in Lithuania's Law
on Natural Gas limits the number of pipeline transport service suppliers to only
one. In fact, Russia itself accepts that "it would be possible for a domestic entity

120

The European Union notes that, with respect to the designation of Plinacro as TSO, Russia does not
refer to any current legislation in force.

121

Russia's first written submission, para. 215.

122

Russia's first written submission, para. 220.
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(i.e. an entity established in … Lithuania or another Member State) to obtain a
TSO license under the Law on Natural Gas".123
136.

Russia is thus incorrect to suggest that the establishment of "another domestic
owned and controlled TSO is not possible in Lithuania".124 There are no legal
restrictions preventing other entities (be they domestically owned or owned by a
third country person) but Amber Grid from operating as a TSO a transmission
network in Lithuania. Amber Grid has no exclusive right to create or operate the
transmission network. Any entity may connect new segments of the transmission
pipeline, if the infrastructure meets technological requirements and is compliant
with the existing infrastructure. Thus, such entity may operate the transmission
system or part thereof. Such entity can then obtain a certification as a TSO,
provided that the unbundling requirements are met.

137.

In sum, Russia fails to demonstrate that the unbundling measures in Croatia's Gas
Market Act or Lithuania's Law on Natural Gas are measures that limit the number
of service suppliers, in the sense of sub-paragraph (a) of Article XVI:2 of the
GATS.
3.1.3.5

138.

Sub-paragraph (f)

Russia also claims that the unbundling requirement, as implemented in the laws
and regulations of Croatia, Lithuania and Hungary is inconsistent with subparagraph (f) of Article XVI:2 of the GATS.125
3.1.3.5.1

139.

Legal standard

Sub-paragraph (f) prohibits quantitative limitations on the participation of foreign
capital. These prohibited limitations must be expressed in terms of a maximum
percentage limit on foreign shareholding, or a maximum percentage limit of the
total value of individual or aggregate foreign investment.

140.

The panel in China – Publications and Audiovisual Products has indeed stressed
that:

123

Russia's first written submission, para. 219.

124

Russia's first written submission, para. 219.

125

Russia's first written submission, paras. 221, 224.
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… Article XVI:2(f) stipulates that any such limitations must be
"in terms of maximum percentage limit on foreign share-holding
or the total value of individual or aggregate foreign investment".
Thus, limitations within the meaning of Article XVI:2(f) would
need to take one of two forms: (1) a maximum percentage of
capital that can be held by foreign investors; or (2) a total value of
foreign investment, either by an individual investor or foreign
investors as a whole.126

141.

The prohibited measure is thus a quantitative maximum restriction. The panel in
China – Publications and Audiovisual Products has firmly stressed the
"quantitative nature" of the market access limitation defined in sub-paragraph (f)
of Article XVI:2. The panel examined a measure that provided that, in case of a
contractual joint venture engaged in the distribution of audiovisual products, the
domestic joint venture partner must hold no less than 51% of any equity or the
investment. The panel concluded that such measure fell within the scope of subparagraph (f). However, a measure that prohibited a foreign service supplier from
supplying a service by means of a joint venture unless the domestic supplier held a
"dominant position", was not found to be a measure within the scope of subparagraph (f). In view of the panel, "holding a dominant position" is not the same
as "holding a majority of shares". The Panel indeed clarified that "holding a
dominant position" depends on how the shares are dispersed over different
shareholders and thus no specific quantitative limit was set. The panel stated:
… we note that "holding a dominant position" suggests that one
has a "controlling" position in an entity, while "holding a majority
of shares" means simply that one must hold over 50% of the
shares. These notions are not the same. In an entity in which
shares are owned by a number of different persons, a single
shareholder may, due to the dispersal of ownership interests, have
a "dominant position" while holding far fewer than 50 per cent of
the shares. Thus "holding a dominant position" does not
necessarily imply "holding a majority of shares" in an entity.127

142.

Therefore, the panel concluded:

126

Panel Report, China – Publications and Audiovisual Products, para. 7.1360.

127

Panel Report, China – Publications and Audiovisual Products, para. 7.1392.
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We consider therefore that the United States has not advanced
sufficient evidence to establish that "holding a dominant position"
in Article 1 of the Several Opinions refers to "holding a majority
of shares". It has not been able to show that this provision
constitutes a "limitation on foreign equity participation" in the
form either of "the maximum percentage of capital that can be
held by foreign investors" or "the total value of foreign
investment either by an individual investor or foreign investors as
a whole", as required under Article XVI:2(f) of the GATS. The
United States has failed to meet its burden of establishing that
Article 1 of the Several Opinions imposes a limitation in the form
specified in Article XVI:2(f), inconsistently with China's
commitments on the services at issue.128

143.

The market access limitation defined in sub-paragraph (f) of Article XVI:2 is thus
essentially of a "quantitative nature". Unless the measure at stake imposes a
quantitative maximum ceiling for foreign investment, it will not fall within the
scope of sub-paragraph (f).

144.

In addition, the prohibited limitation must specifically target foreign investment.
This is clear from the specific wording used in sub-paragraph (f), which refers to
"limitations on the participation of foreign capital".129 The panel in China –
Electronic Payment Services has indeed confirmed that "subparagraph (f),
concerning foreign equity limitations, is expressly discriminatory".130 Measures
that apply without distinction to domestic and foreign investment are not covered
by the prohibition in sub-paragraph (f) of Article XVI:2.

145.

In sum, sub-paragraph (f) of Article XVI:2 prohibits measures that impose a
maximum quantitative limit on foreign shareholding or investment. It does not
cover measures that apply without distinction to domestic and foreign investment.
3.1.3.5.2

146.

Application of the legal standard to Russia's claim

Russia challenges the measures through which Croatia, Hungary and Lithuania
have implemented the ownership unbundling requirement as imposing a limitation
on the participation of foreign capital, in violation of sub-paragraph (f) of Article
XVI:2.

128

Panel Report, China – Publications and Audiovisual Products, para. 7.1394.

129

Emphasis added.

130

Panel Report, China – Electronic Payment Services, para. 7.653.
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147.

With respect to Croatia, Russia claims that the prohibition in Croatia's Gas Market
Act for a person controlling an undertaking performing the production or supply of
natural gas to own a majority share of a TSO or the transmission system131 violates
Croatia's market access commitment with respect to Sector 11G, mode 3 since it
would constitute a measure specified in sub-paragraph (f) of Article XVI:2 of the
GATS.132

148.

However, this measure is not a measure that falls within the scope of subparagraph (f) of Article XVI:2 since it is not discriminatory. The prohibition in
Article 14(4) of Croatia's Gas Market Act to own a majority share applies to all
potential investors, be they domestic or foreign. Measures that apply without
distinction to domestic and foreign investment are not covered by the prohibition
in sub-paragraph (f) of Article XVI:2.133

149.

Russia further challenges the prohibition in Section 120/H(2)(c) of Hungary's Gas
Act for undertakings involved in the production or supply of natural gas to hold a
majority share in a TSO as a violation of Hungary's mode 3 commitments for
pipeline transport since it would constitute a measure specified in sub-paragraph
(f) of Article XVI:2 of the GATS.134 However, like for the Croatian measure, this
measure applies without distinction to domestic and foreign investment and is
therefore not covered by the sub-paragraph (f) of Article XVI:2. The latter
provision only covers limitations that are explicitly discriminatory and impose a
limitation on foreign investment.135 Therefore, Section 120/H(2)(c) of Hungary's
Gas Act does not involve a measure of the type listed in sub-paragraph (f) of
Article XVI:2.

150.

Russia also claims that Hungary's Gas Act contains "multiple limitations on
undertakings, which are 'involved' in the production or supply of natural gas,
maintaining or acquiring … 'any share – directly or indirectly – in a transmission

131

Article 14(4)(3) of Croatia's Gas Market Act (Exhibit RUS - 45).

132

Russia's first written submission, para. 226.

133

See Panel Report, China – Electronic Payment Services, para. 7.653.

134

Russia's first written submission, para. 228.

135

See Panel Report, China – Electronic Payment Services, para. 7.653.
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system operator where such share constitutes entitlement to exercise control".136
However, whether a person "controls" an undertaking depends on the manner in
which the shares in that undertaking are dispersed, or on rights or contracts that
confer decisive influence on the undertaking. Indeed, Article 2(36) of Directive
2009/73/EC defines "control" as follows:
… any rights, contracts or any other means which, either
separately or in combination and having regard to the
considerations of fact or law involved, confer the possibility of
exercising decisive influence on an undertaking, in particular by:
(a) ownership or the right to use all or part of the assets of an
undertaking;
(b) rights or contracts which confer decisive influence on the
composition, voting or decisions of the organs of an undertaking.

151.

Whether "control" exists is thus entirely dependent on the factual situation. Far
from imposing a quantitative maximum restriction on foreign investment, the
ownership unbundling requirement prohibits any situation whereby control is
exercised by the same person over an undertaking performing the functions of
production or supply, as well as over a transmission system operator or over a
transmission system (and vice-versa).

152.

Hence, the provisions in Hungary's Gas Act referring to the prohibition to maintain
any share that gives an entitlement to exercise control does not constitute a
"limitation on foreign equity participation" in the form either of "the maximum
percentage of capital that can be held by foreign investors" or "the total value of
foreign investment either by an individual investor or foreign investors as a
whole", as required under Article XVI:2(f) of the GATS.137 In any event, these
provisions apply without distinction to foreign and domestic investors, which
constitutes another reason why they do not qualify as measures under subparagraph (f).

153.

With respect to Lithuania, Russia claims that the prohibition in Article 41(4) of
Lithuania's Law on Natural Gas for a person that directly or indirectly controls an
undertaking engaged in the production or supply of natural gas to hold a majority

136

Russia's first written submission, para. 228.

137

Panel Report, China – Publications and Audiovisual Products, para. 7.1394.
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share in a TSO138 violates Lithuania's commitments in respect of Article XVI:2(f)
of the GATS.
154.

However, this measure is not a measure that falls within the scope of subparagraph (f) of Article XVI:2 since it is not discriminatory. The prohibition in
Article 41(4) of Lithuania's Law on Natural Gas to own a majority share applies to
all potential investors, be they domestic or foreign. Measures that apply without
distinction to domestic and foreign investment are not covered by the prohibition
in sub-paragraph (f) of Article XVI:2.139
3.1.4. Even if the unbundling requirement would be inconsistent with
Article XVI:2(a), (e) or (f) (quod non), it is justified under
Article XIV(a) and XIV(c) of the GATS

155.

In the event the Panel would consider that the unbundling measures in Croatia's,
Hungary's and Lithuania's domestic laws violate the market access commitments
under sub-paragraphs (a), (e) or (f) of Article XVI:2 in respect of these countries,
the European Union demonstrates below that the unbundling requirement in these
measures is, in any event, justified under Article XIV(a) and (c) of the GATS. We
focus first of Article XIV(a), and thereafter Article XIV(c) of the GATS.
3.1.4.1
The unbundling measures implemented in the domestic
laws of Croatia, Hungary and Lithuania are necessary to maintain
public order, consistent with Article XIV(a) of the GATS
3.1.4.1.1

156.

Legal standard

As established in WTO jurisprudence140, the assessment of a claim of justification
under Article XIV GATS involves a "two-tiered analysis":141

138

Russia's first written submission, para. 230.

139

See Panel Report, China – Electronic Payment Services, para. 7.653.

140

So far US – Gambling remains the only case where Article XIV GATS has been interpreted by the
Appellate Body. The Appellate Body, nevertheless, has indicated that its previous decisions under
GATT Article XX "are relevant for the analysis under Article XIV of the GATS" (Appellate Body
Report, US – Gambling, para. 291).

141

Appellate Body Report, US – Gambling, para. 292. See also e.g. Appellate Body Report, USGasoline, p. 22, DSR 1996:I, 3, at 20, Appellate Body Report, Dominican Republic – Import and
Sale of Cigarettes, para. 64; Appellate Body Report, Brazil – Retreaded Tyres, para. 139; and
Appellate Body Report, EC – Seal Products, para. 5.169.
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first, the panel must examine whether the measure at issue is provisionally
justified under at least one of the subparagraphs of Article XIV; and



second, the panel must determine whether the measure is applied in a manner
that satisfies the requirements of the chapeau of Article XIV.
(a) The "first tier"

157.

According to the Appellate Body, the provisional justification under one the
subparagraphs of Article XIV requires, first, that the challenged measure "address
the particular interest specified in that [sub]paragraph"142 and, second, that "there
be a sufficient nexus between the measure and the interest protected".143

158.

Article XIV(a) refers in pertinent para to measures which are "necessary […] to
maintain public order". Accordingly, for a measure to be provisionally justified
under that exception, two elements must be shown:


that the challenged measure addresses a Member's interest in the maintenance
of "public order"; and



that the measure is "necessary" to maintain public order.
(i).

159.

The meaning of "public order"

The term "public order" in Article XIV(a) GATS must be read together with
footnote 5, which clarifies that:
The public order exception may be invoked only where a
genuinely and sufficient serious threat is posed to one of the
fundamental interests of the society.

160.

The panel in US – Gambling found that the ordinary meaning of the term "order",
read in conjunction with footnote 5 of the GATS
suggests that 'public order' refers to the preservation of the
fundamental interests of a society, as reflected in public policy
and law. These interests can relate, inter alia, to standards of law,
security and morality. 144

142

Appellate Body Report, US – Gambling, para. 292.

143

Appellate Body Report, US – Gambling, para. 292.

144

Panel report, US – Gambling, para 6.461.
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161.

The panel in US – Gambling further noted that the content of the concept of public
order "can vary in time and space, depending upon a range of factors, including
prevailing social, cultural, ethical and religious values"145. For this reason,
Members should be given some scope to define and apply for
themselves the concepts of "public morals" and "public order" in
their respective territories, according to their own systems and
scales of values.146

(ii).
162.

The definition of policy objectives and
the choice of a level of protection

It is well-established that it is for each Member to set its own policy objectives
within the scope of each of the areas of public interest enumerated in Article XIV
GATS.147 It is also each Member's prerogative to select the level of protection it
wants to obtain through the measure or the policy it chooses to adopt.148
(iii).

163.

The meaning of "necessary"

As the Appellate Body has explained, the "necessity" of a measure must be
assessed through a "process of weighing and balancing of a series of factors"149.
According to the Appellate Body, the relevant factors include, in particular, the
following:150

164.



the relative importance of the objective pursued by the measure;



the contribution of the measure to that objective; and



the restrictive effect of the measure on international commerce.

The Appellate Body has stated that panels enjoy certain latitude in setting out their
approach to determine the contribution of a measure to its objective. That approach

145
146
147

148

149

150

Panel report, US- Gambling, para. 6.461.
Panel report, US – Gambling, para. 6.461.
Appellate Body Report, US-Gasoline, p. 22, DSR 1996:I, 3, at 28; Appellate Body Report, Brazil –
Retreaded Tyres, para. 140.
Appellate Body Report, Korea – Various Measures on Beef, para 176; Appellate Body Report, ECAsbestos, para. 168; Appellate Body Report, Brazil – Retreaded Tyres, para. 140; Appellate Body
report, EC – Seal Products, para. 5.200.
Appellate Body Report, US Gambling, para. 305. See also e.g. Appellate Body Report, Korea –
Various Measures on Beef, para. 164; and Appellate Body Report, EC – Seal Products, para. 5.169.
Appellate Body Report, US – Gambling, para. 306. See also Appellate Body Report, Korea –
Various Measures on Beef, para. 164; Appellate Body Report, Brazil- Retreaded Tyres, paras. 156
and 178; Appellate Body Report, China – Publications and Audiovisual Products, paras. 237-249;
Appellate Body Report, EC – Seals products, para. 5.169.
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may be performed in qualitative or quantitative terms. Ultimately, the choice of the
approach to be followed "depends on the nature, quantity and quality of the
evidence existing at the time the analysis is made".151
165.

Following the above analysis, the challenged measure should, in most cases, be
compared with alternative measures that are less trade restrictive, while making an
equivalent contribution to achieving the desired level of protection of the relevant
objective.152

166.

The alternative measure must be "reasonably available".153 A measure is not
reasonably available "if it is merely theoretical in nature, for instance where the
responding member is incapable of taking it"154, or "where the measure imposes an
undue burden […], such as prohibitive costs or substantial technical difficulties"
on either the responding Member155 or the industry concerned156.
(b) The "second tier"

167.

Under the second step the Panel must consider whether the measure is "applied" in
a manner that would constitute


"a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail"; or


168.

"a disguised restriction on international trade".

Existing case law has focused on the first two standards of the chapeau ("arbitrary"
or "unjustifiable" discrimination). The third standard ("disguised restriction on
international trade") is usually applied together with the first two standards. In this

151

Appellate Body Report, Brazil – Retreaded Tyres, paras 145 and 146. Appellate Body Report, EC –
Seals Products, para. 5.221.

152

Appellate Body Report, US – Gambling, para. 308; See also e.g. Appellate Body Report, Brazil –
Retreaded Tyres, para. 156; and Appellate Body Report, EC – Seal Products, paras. 5.169 and
5.261.
Appellate Body Report, United States – Gambling, para. 307.

153
154

Appellate Body Report, United States – Gambling, para. 308.

155

Appellate Body Report, United States – Gambling, para. 308.

156

Appellate Body Report, EC – Seal Products, para. 5.277.
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regard, the Appellate Body has observed that the three standards of the chapeau
"impart meaning to one another" and may overlap.157
169.

According to the Appellate Body, discrimination within the meaning of the
chapeau of Article XIV GATS "results …when countries in which the same
conditions prevail are differently treated".158 Where this is the case, a panel should
examine whether the resulting discrimination is "arbitrary" or "unjustifiable".159

170.

The Appellate Body has observed that an assessment of whether there is
discrimination between countries where the conditions prevailing are "the same" is
both a predicate for, and necessarily informs, a panel's examination as to whether
such discrimination is arbitrary or unjustifiable.160 In determining which
"conditions" prevailing in different countries are relevant for purposes of
establishing "arbitrary" or "unjustifiable" discrimination, pertinent context may be
found in the particular subparagraph of Article XIV GATS under which a measure
has been provisionally justified.161

171.

The Appellate Body has further clarified that whether a measure is "applied" in a
particular manner "can most often be discerned from the design, the architecture,
and revealing structure of a measure".162 It is thus relevant to look at those
elements together with the actual application of the measure.

172.

The Appellate Body has remarked that the nature and quality of the discrimination
relevant under the chapeau is different from that found to be inconsistent with the
substantive obligation (in this case Article XVII GATS)163. Nonetheless, according
to the Appellate Body, "this does not mean that the circumstances that bring about

157

Appellate Body Report, US – Gasoline, DSR 1996:I, 3, at 16.

158

Appellate Body Report, US – Shrimp, para. 165; Appellate Body Report, EC – Seal Products, para.
5.303.

159

Appellate Body Report, US – Shrimp, para. 165; Appellate Body Report, EC – Seal Products, para.
5.303; Appellate Body, US – Tuna II (Article 21.5 – Mexico), footnote 1015.

160

Appellate Body Reports, EC – Seal Products, para. 5.317; Appellate Body, US – Tuna II (Article
21.5 – Mexico), para. 7.301.

161

Appellate Body Reports, EC – Seal Products, paras. 5.300-5.301; Appellate Body, US – Tuna II
(Article 21.5 – Mexico), para. 7.301.

162

Appellate Body Report, EC – Seal Products, para. 5.302.

163

Appellate Body Report, US – Gasoline, p. 23, DSR 1996:1, p. 21. See also, Appellate Body Report,
US – Shrimp, para. 150; and Appellate Body Reports, EC – Seal Products, para. 5.298; Appellate
Body Report, US – Tuna II (Article 21.5 – Mexico), footnote 1015.

- 51 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

the discrimination cannot be the same as those that led to the finding of a violation
of a substantive provision"164.
173.

According to the Appellate Body, "the analysis of whether discrimination is
arbitrary or unjustifiable should focus on the cause of the discrimination, or the
rationale put forward to explain its existence".165 The Appellate Body has further
explained that "one of the most important factors" in the assessment of arbitrary or
unjustifiable discrimination is whether the discrimination "can be reconciled with,
or rationally related to, the policy objective with respect to which the measure has
been provisionally justified" under one of the subparagraphs of GATS Article
XIV.166 The Appellate Body, nevertheless, has cautioned that "this is not the sole
test, and that, depending on the nature of the measure at issue and the
circumstances of the case at hand, there could be additional factors that may also
be relevant to the overall assessment.167

174.

In practice, the grounds cited by the Appellate Body in order to find that the
measure at issue resulted in arbitrary or unjustified discrimination include the
following:


the existence of non-discriminatory alternatives;168



the failure to make "comparable efforts" to "facilitate access" to
goods/services from all Members169, including in particular the failure to make
"comparable efforts" to negotiate in good faith agreements for that purpose;170



the fact that discrimination resulted from the failure to take into account
different circumstances that may occur in the territories of other Members;171

164

Appellate Body Report, EC – Seal Products, para. 5.298.

165

Appellate Body Report, US – Tuna II (Article 21.5 – Mexico), para. 7.329, referring to Appellate
Body Report, Brazil – Retreaded Tyres, para. 226.

166

Appellate Body Reports, EC – Seal Products, para. 5.306; Appellate Body Report, Brazil –
Retreaded Tyres, para. 7.329..

167

Appellate Body Reports, EC – Seal Products, para. 5.321; Appellate Body Report, US – Tuna II
(Article 21.5 – Mexico), para. 7.316.

168

Appellate Body, US – Gasoline, DSR 1996:I, 3, at 16.

169

Appellate Body Report, US – Shrimp (Article 21.5 - Malaysia); Appellate Body Report, EC – Seal
Products, para. 5.337.

170

Appellate Body Report, US – Shrimp, paras. 166 and 172. Appellate Body Report, US – Shrimp
(Article 21.5 - Malaysia), paras. 119-124.;

171

Appellate Body Report, US – Shrimp, paras. 163-164.
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the fact that discrimination resulted from the application of a "rigid and
unbending requirement" that other Members adopt "essentially the same"
regulatory standards as the responding Member, rather than standards which
are of "comparable effectiveness";172



the fact that the measure is applied in a manner that breaches "minimum
standards of transparency and procedural fairness";173



the application of "ambiguous criteria" that accord "broad discretion" to the
implementing authorities.174
(c) Burden of proof

175.

A responding party invoking an affirmative defence bears the burden of
demonstrating that its measure satisfies the requirements of that defence.175 In the
context of Article XIV(c) GATS this means that it is for the European Union to
demonstrate that the measure in dispute is "necessary to maintain public order"
and is applied in conformity with the chapeau of GATS Article XIV.176

176.

However, the Appellate Body has clarified that, in establishing the necessity of a
measure, the responding party does not have to "show, in the first instance, that
there are no reasonably available alternatives to achieve its objectives".177 Rather,
it is for the complaining Member "to identify possible alternatives to the measures
at issue that the responding Member could have taken".178 If the complaining
Member has put forward a possible alternative, the responding Member may seek
to show that the measure in question is not, in fact, "reasonably available" or that it

172

Appellate Body Report, US – Shrimp, para. 177. Appellate Body Report, US – Shrimp (Article 21.5
- Malaysia), paras. 140-144;

173

Appellate Body Report, US – Shrimp, paras. 177-184.

174

Appellate Body Report, EC – Seal Products, paras. 5.324-5.329.

175

Appellate Body Report, US – Gambling , para 309. See also Appellate Body Report, US-Gasoline,
pp. 22-23, DSR 1996:I, 3, at 21; Appellate Body Report, US – Wool Shirts and Blouses, pp. 15-16,
DSR 1997:I, 323, at 337; Appellate Body Report, US – FSC (Article 21.5 – EC), para. 133.
Appellate Body Report, US – Gambling, para. 309.

176
177

178

Appellate Body Report, Brazil - Retreaded Tyres. See also Appellate Body Report, US – Gambling,
para. 309, para. 156.
Appellate Body Report, Brazil - Retreaded Tyres, para. 156. See also Appellate Body Report, US –
Gambling, para. 310..
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is not a genuine alternative because it would fail to achieve the desired level of
protection.179
3.1.4.1.2
Application of the legal standard to the unbundling
requirement

177.

The rationale underlying the unbundling requirement is to remove the incentive for
vertically integrated undertakings to discriminate against competitors as regards
network access and investment.180 Unbundling aims to ensure non-discriminatory
and transparent third party access to the transmission network and thus enables and
improves competition: if the networks are effectively separated from activities of
production and supply, conflicts of interests between producers, suppliers, on the
one hand, and transmission system operators, on the other hand, are removed. This
creates incentives for investments and guarantees the access of new market
entrants.181 This will in turn achieve efficiency gains, competitive prices, and
higher standards of service, and contribute to security of supply and
sustainability.182

178.

The European Union will demonstrate that the unbundling requirement is a
measure necessary to maintain public order, as specified in Article XIV(a) of the
GATS.
(a) The "first tier"

179.

Competition in general, and in the energy sector in particular, leading to enhanced
network access and increased investment, is a "fundamental interest of society" in
the European Union, in the sense of footnote 5 to Article XIV of the GATS. The
lack of third party access to the transmission network and the lack of investment in
the network that results from insufficient competition in the energy sector, in
particular between gas producers, between suppliers of natural gas, and between
transmission system operators constitutes a "genuine and sufficiently serious
threat" to competition in the energy sector and thus to the maintenance of public

179

180

Appellate Body Report, Brazil - Retreaded Tyres, para. 156. See also Appellate Body Report, US –
Gambling, para. 311.
Recital (8) of Directive 2009/73/EC.

181

Recital (9) of Directive 2009/73/EC.

182

Recital (1) of Directive 2009/73/EC.
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order. Therefore, the unbundling requirement that seeks to ensure this competition
is a measure necessary to maintain public order in the sense of Article XIV(a) of
the GATS.
(i).

180.

Competition in the EU energy sector is a
"fundamental interest" of the EU
society, as reflected in the European
Union's law and policies

The maintenance and fostering of competition in the energy sector is a
fundamental interest of EU society and is reflected in the European Union's laws
and policies.183

181.

Competition in the European Union's internal market is one of the main objectives
of the European Union, as is reflected in Article 3(3) of the Treaty Establishing the
European Union ("TEU"). This provision reads, in relevant part:
The Union shall establish an internal market. It shall work for the
sustainable development of Europe based on balanced economic
growth and price stability, a highly competitive social market
economy, aiming at full employment and social progress, and a
high level of protection and improvement of the quality of the
environment. It shall promote scientific and technological
advance.184

182.

This objective is further elaborated in the rules on competition contained in
Chapter 1 of Title VII of the Treaty on the Functioning of the European Union
("TFEU"). This Chapter contains rules against cartels (Article 101) and abuse of a
dominant position by one or more undertakings (Articles 102). Examples of the
latter are directly or indirectly imposing unfair purchase or selling prices or other
unfair trading conditions on suppliers or consumers;185 or applying dissimilar
conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage.186

183

See Panel report, US – Gambling, para 6.461.

184

Article 3(3), first subparagraph of the Treaty on European Union (Emphasis added) (Exhibit EU 43).

185

Article 102(a) of the Treaty on the Functioning of the European Union (Exhibit EU - 44).

186

Article 102(c) of the Treaty on the Functioning of the European Union (Exhibit EU - 44).
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183.

These rules on competition are further elaborated in EU Regulations. In particular,
the prohibition of abuse of a dominant position is enforced by the European
Commission according to the rules laid down in Council Regulation 1/2003.187

184.

Moreover, the competition concerns with regard to the control over essential
facilities, like networks are widely acknowledged by the Commission188 and the
Court of Justice.189

185.

Enabling competition in the markets for gas and electricity is an integral part of
European energy policy which is directed at achieving the three closely related
objectives of: a competitive and efficient energy sector, security of supply and
sustainability.190 All European consumers, i.e. households, commercial users and
industrial users, heavily depend on the secure and reliable provision of energy at
competitive prices.

186.

Well-functioning energy markets that ensure secure energy supplies at competitive
prices are key for achieving growth and consumer welfare in the European
Union.191 Competitive markets provide the necessary signals for investment, which
leads to supply security in the most cost efficient manner. Similarly, a competitive
internal market allows energy companies to operate in a market of a larger
dimension, which improves their ability to contribute to security of supply. At the
same time, market forces oblige operators to use the most cost effective methods

187

Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition
laid
down
in
Articles
81
and
82
of
the
Treaty
Official Journal L 1, 04.01.2003, p.1-25 (Exhibit EU - 45).

188

See Commission Decision of 18 March 2009 relating to a proceeding under Article 82 of the EC
Treaty and Article 54 of the EEA Agreement (Case COMP/39.402 – RWE Gas Foreclosure),
http://ec.europa.eu/competition/antitrust/cases/dec_docs/39402/39402_576_1.pdf (Exhibit EU 46); and Commission Decision of 4 May 2010 relating to a proceeding under Article 102 of the
Treaty on the Functioning of the European Union and Article 54 of the EEA Agreement (Case
COMP/39.317
–
E.ON
Gas),
http://ec.europa.eu/competition/antitrust/cases/dec_docs/39317/39317_1942_3.pdf (Exhibit EU 47).

189

Court of Justice of the European Union, Joined Cases C-241/91 P and C-242/91 P RTE and ITP v
Commission (Magill), ECLI:EU:C:1995:98, paras. 48-57 (Exhibit EU - 48); Court of Justice of the
European union,
Joined cases 6/73 and 7-73 Commercial solvents v. Commission,
ECLI:EU:C:1974:18, para 25 (Exhibit EU - 49).

190

Recital (1) of Directive 2009/73/EC.

191

Communication from the Commission, Inquiry pursuant to Article 17 of Regulation (EC) No
1/2003 into the European gas and electricity sectors (Final Report), COM (2006) 851, http://eurlex.europa.eu/legal-content/EN/TXT/?uri=COM:2006:0851:FIN, para. 1 (Exhibit EU - 11).
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of production, which in the appropriate regulatory environment can benefit
sustainability. By improving conditions for market entry, consumers are able to
choose between different providers and contract schemes. Competitive, costreflective prices help encourage energy efficiency.
187.

The European Union's policy with regard to energy markets and energy consumers
stresses that an integrated EU energy market is the most cost-effective way to
ensure secure and affordable supplies to EU citizens. Through common energy
market rules and cross-border infrastructure, energy can be produced in one
country and delivered to consumers in another. This keeps prices in check by
creating competition and giving consumers choices when it comes to their energy
supplier.192

188.

Hence, the European Union's laws and policies reflect the fact that competition in
the energy market is a "fundamental interest" of society in the European Union and
thus falls within the European Union's public order.
(ii).

189.

Insufficient unbundling of network and
supply activities poses a genuine and
sufficiently serious threat to competition
in the energy market

The first liberalisation Directives applicable to the EU energy markets were
adopted in 1996 (electricity) and 1998 (gas) and had to be transposed into Member
States' legal systems by 1998 (electricity) and 2000 (gas). The second
liberalisation Directives were adopted in 2003 and were to be transposed into
national law by Member States by 2004, with some provisions entering into force
only in 2007.193

190.

Although significant progress had been made, competition was slow to take off,
with markets remaining largely national, with relatively little cross-border trade,
and highly concentrated. Companies trying to enter the market, business leaders,
parliamentarians, and consumer groups were concerned about the slow
development of wholesale gas and electricity markets, high prices and limited

192

See European Commission, DG Energy, Markets and consumers: Integrated energy markets for
European households and businesses, http://ec.europa.eu/energy/en/topics/markets-and-consumers
(Exhibit EU - 50).

193

See paragraphs 19-21 above.

- 57 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

choice for consumers. The lack of third party access to the transmission network
and the lack of investment in the network that results from insufficient competition
in the energy sector, in particular between gas producers, between suppliers of
natural gas, and between transmission system operators constitutes a "genuine and
sufficiently serious threat" to competition in energy sector and thus to the
maintenance of public order.
191.

The Commission therefore launched a sector inquiry in 2005 to identify the
barriers preventing more competition in the EU energy markets.194

192.

This inquiry uncovered three major structural deficiencies.195 First, many energy
markets were too highly concentrated and lacked liquidity. Second, there was an
absence of cross-border integration and cross-border competition. And third, there
was insufficient unbundling of network and supply activities. On top of these
structural problems, there was a lack of transparency resulting in disadvantages for
market participants in relation to the incumbents.196

193.

The regulatory measures adopted in the framework of the Third Energy package
are aimed at resolving these structural issues and thereby fostering competition in
the EU energy markets.

194

Communication from the Commission Inquiry pursuant to Article 17 of Regulation (EC) No 1/2003
into the European gas and electricity sectors (Final Report), COM (2006) 851, http://eurlex.europa.eu/legal-content/EN/TXT/?uri=COM:2006:0851:FIN, para. 1 (Exhibit EU - 11) and a
more detailed Commission staff working document accompanying the Communication from the
Commission - Inquiry pursuant to Article 17 of Regulation (EC) No 1/2003 into the European gas
and
electricity
sectors
(Final
Report)
(COM
(2006)
851
final),
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52006SC1724 (Exhibit EU - 12). Key
arguments uncovered in the course of the investigation relating to the deficiencies of the existing
legal unbundling requirements are summarized in a Competition Policy Newsletter of Spring 2007,
http://ec.europa.eu/competition/publications/cpn/2007_1_23.pdf (Exhibit EU - 13).

195

Commission
Communication
on
an
Energy
Policy
for
Europe,
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2007:0001:FIN:EN:PDF (Exhibit EU - 14).

196

See Communication from the Commission, Inquiry pursuant to Article 17 of Regulation (EC) No
1/2003 into the European gas and electricity sectors (Final Report), COM (2006) 851, http://eurlex.europa.eu/legal-content/EN/TXT/?uri=COM:2006:0851:FIN (Exhibit EU - 11).
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(iii).
194.

Contribution to the objective

Having regard to its design and expected operation, the unbundling requirement is
manifestly "apt to make a material contribution"197 to the achievement of the
objective of increased competition in the energy sector.

195.

Unbundling under the Third Energy Package removes the incentive for vertically
integrated undertakings to discriminate against competitors as regards access to the
network, as regards access to commercially relevant information and as regards
investments in the network.198

196.

Without non-discriminatory access to the electricity and gas transmission
networks, competition in these sectors is impossible. In Europe, many such
networks are, or have historically been, owned by vertically integrated companies,
responsible for production, transmission, distribution and supply. Such companies
therefore have the incentive as well as the means to discriminate against their
competitors regarding access to their transmission networks, even where such
access is regulated.

197.

The risk of abuse of the dominant position by such companies was indeed found
by the Commission in a number of Decisions under Article 102 of the TFEU (at
the time Article 82 of the Treaty on the European Community) and companies
were required to make commitments to address the Commission's competition
concerns.199

198.

The obligation to introduce effective unbundling of transmission and
production/supply activities contributes to competition in a number of ways:

197

Appellate Body Report, Brazil – Retreaded Tyres, para. 150.

198

Commission Interpretative Note on Directive 2009/72/EC concerning common rules for the internal
Market in electricity and Directive 2009/73/EC concerning common rules for the internal market in
natural
gas.
The
unbundling
regime,
22
January
2010,
https://ec.europa.eu/energy/sites/ener/files/documents/2010_01_21_the_unbundling_regime.pdf, p.
9 (Exhibit EU - 42).

199

See Commission Decision of 18 March 2009 relating to a proceeding under Article 82 of the EC
Treaty and Article 54 of the EEA Agreement (Case COMP/39.402 – RWE Gas Foreclosure),
http://ec.europa.eu/competition/antitrust/cases/dec_docs/39402/39402_576_1.pdf (Exhibit EU 46); and Commission Decision of 4 May 2010 relating to a proceeding under Article 102 of the
Treaty on the Functioning of the European Union and Article 54 of the EEA Agreement (Case
COMP/39.317
–
E.ON
Gas),
http://ec.europa.eu/competition/antitrust/cases/dec_docs/39317/39317_1942_3.pdf (Exhibit EU 47).
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199.



First, it enhances the effectiveness of regulated third-party access to
transmission infrastructure, a pre-condition for competition in energy markets,
by removing the incentive of vertically integrated energy companies to
undermine this principle, e.g. by granting privileged access to linked energy
companies.200



Second, it prevents cross-subsidisation between power gas production/supply
and transmission activities.201 This in turn enables effective price signals and
encourages entry in supply markets. Unbundling also resolves the inherent lack
of incentive of a vertically integrated energy undertaking to invest in new
transmission capacity, which would increase supply and thereby lower energy
prices.



Third, it protects against access by vertically integrated energy undertakings to
business-sensitive information on competitors available to the TSO, which
would give those vertically integrated undertakings a competitive edge over
other market participants.202

Ownership unbundling pursuant to Article 9 of Directive 2009/73/EC provides for
effective unbundling by prohibiting conflicts of interests arising from undertakings
pursuing both production and supply activities on the one hand and energy
transmission activities on the other hand. The alternative models of ITO and ISO
are available only in cases where the transmission system belonged to a vertically
integrated undertaking on 3 September 2009. These two alternative models pursue
the same objective of enabling effective competition by introducing a range of
organisational and governance requirements and regulatory safeguards and
external scrutiny by the national regulatory authority, in order to prevent
discriminatory treatment of market participants other than the vertically integrated
undertaking.
(iv).

200.

Restrictiveness of the measure

As explained in the European Union's analysis under Article XVI of the GATS,
the unbundling requirement does not restrict the supply of pipeline transmission
services in the European Union. The unbundling requirement only imposes
minimum requirements for supplying a service in the European Union. There is no
limit on the number of pipeline transmission services that may be provided in the
European Union or service operators that may access the EU market.

200

Article 32 of Directive 2009/73/EC.

201

Article 41(1)(f) of Directive 2009/73/EC.

202

Article 9(7) of Directive 2009/73/EC.
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(v).
201.

Alternative measures

While the burden of proof under Article XIV of the GATS is on the European
Union, it is for Russia to identify possible alternative measures.203 The European
Union considers that no less trade restrictive alternatives are available to the
European Union that would achieve the same level of protection of competition in
the energy market. In this respect, the European Union notes that the Third Energy
Package constitutes the latest step in a learning process for the European Union on
how to increase competition in the market. The current unbundling models are
designed based on the experience that other means of increasing competition were
found to be inadequate.204
(b) The "second tier"

202.

The unbundling measures also meet the test under the "second tier" of the analysis,
i.e. the chapeau, under Article XIV of the GATS.

203.

The unbundling measures implemented in the domestic laws of Croatia, Hungary
and Lithuania apply indistinctly to all suppliers of pipeline transmission services
and thus treat all suppliers and services from countries where like conditions
prevail in the same manner. Therefore, there is no arbitrary or unjustifiable
discrimination between countries where like conditions prevail.

204.

Moreover, the unbundling measures do not involve any “concealed or
unannounced” restrictions on international trade, disguised as measures formally
within the terms of a sub-paragraph of Article XIV of the GATS.205 They
genuinely contribute to the objective of maintaining and fostering competition in
the market for natural gas in the European Union.

205.

For these reasons, the unbundling measures, as implemented in the domestic laws
of Croatia, Hungary and Lithuania are justified under Article XIV(a) of the GATS.

203

204
205

Appellate Body Report, Brazil - Retreaded Tyres, para. 156. See also Appellate Body Report, US –
Gambling, para. 310..
See recital (7) of Directive 2009/73/EC.
See Appellate Body Report, US – Gasoline, p. 25 (original emphasis), with regard to Article XX of
the GATT 1994.
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3.1.4.2
The unbundling measures implemented in the domestic
laws of Croatia, Hungary and Lithuania are necessary to secure
compliance with laws or regulations which are not inconsistent with
the GATS, consistent with Article XIV(c) of the GATS
206.

The European Union considers that the unbundling measures in Croatia's,
Hungary's and Lithuania's domestic laws are also justified under Article XIV(c) of
the GATS, since they are necessary to secure compliance with laws or regulations
not inconsistent with the GATS, namely the requirement in Article 32 of Directive
2009/73/EC to ensure a system of third party access to the transmission system.
3.1.4.2.1

207.

Legal standard

The same two-tiered analysis as for Article XIV(a) applies to Article XIV(c) of the
GATS.206 Under the first tier of the test, Article XIV(c) provides an exception for
measures "necessary to secure compliance with laws or regulations which are not
inconsistent with the provision of this Agreement".

208.

The Appellate Body has stressed, in respect to Article XX(d) of the GATT 1994 –
which is very similar, but not identical, to Article XIV(c) of the GATS – that:

209.

In respect of the latter provision, the Appellate Body has found that two elements
must be shown:


the measure must be one designed to "secure compliance" with laws or
regulations that are not themselves inconsistent with some provision of the
GATT 1994; and


210.

the measure must be "necessary" to secure such compliance.207

The same structure of analysis applies to Article XIV(c) of the GATS.208
Therefore, in order to assess the measures at issue under sub-paragraph (c) of
Article XIV of the GATS, the Panel must determine whether


they are adopted to secure compliance with laws and regulations which are not
inconsistent with the provisions of the GATS; and,

206

Appellate Body Report, Argentina – Financial Services, paras. 6.161-6.162.

207

Appellate Body Report, Korea – Various Measures on Beef, para. 157.

208

Appellate Body Report, Argentina – Financial Services, para. 6.162. The Appellate Body has found
previous decisions under Article XX of the GATT 1994 relevant for the analysis under Article XIV
of the GATS (see Appellate Body Report, US – Gambling, para. 291).
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211.

they are necessary to secure compliance.

With regard to the first element, the panel in US – Shrimp (Thailand) has specified
– in relation to Article XX(d) – that the respondent invoking this exception,
must:209

212.



identify the laws and regulations with which the challenged measure is
intended to secure compliance;



prove that those laws and regulations are not in themselves inconsistent with
WTO law; and



provide that the measure challenged is designed to secure compliance with
those laws or regulations.

The Appellate Body recently noted that a measure "can be said 'to secure
compliance' with laws or regulations when its design reveals that it secures
compliance with specific rules, obligations, or requirements under such laws or
regulations, even if the measure cannot be guaranteed to achieve such result with
absolute certainty".210

213.

With regard to the second element, the Appellate Body has clarified that a measure
is not "necessary", when there are less trade restrictive alternative measures
reasonably available, which make an equivalent contribution to the objective
pursued.211 The comparison of the alternative measures with the measure at issue
must take place in light of the importance of the interests and values at stake.212
3.1.4.2.2
Application of the legal standard to the unbundling
requirement
(a) The "first tier"

(i).

The unbundling measures are adopted to
secure compliance with laws and
regulations which are not inconsistent
with the provisions of the GATS

209

Panel Report, US – Shrimp (Thailand), para. 7.174, cited in Panel Report, Colombia – Ports of
Entry, para. 7.514 and in Panel Report, Argentina – Financial Services, para. 7.595.

210

Appellate Body Report, Argentina – Financial Services, para. 6.203.

211

Appellate Body Report, Brazil – Retreaded Tyres, para. 178.

212

Appellate Body Report, US – Gambling, para. 307.
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214.

The specific rule with which the challenged unbundling measures are securing
compliance is the requirement in Article 32 of Directive 2009/73/EC to ensure
third-party access to the transmission system. Article 32(1) reads as follows:
Member States shall ensure the implementation of a system of
third party access to the transmission and distribution system, and
LNG facilities based on published tariffs, applicable to all eligible
customers, including supply undertakings, and applied objectively
and without discrimination between system users. Member States
shall ensure that those tariffs, or the methodologies underlying
their calculation are approved prior to their entry into force in
accordance with Article 41 by a regulatory authority referred to in
Article 39(1) and that those tariffs — and the methodologies,
where only methodologies are approved — are published prior to
their entry into force.

215.

Article 32 does not violate any obligation in the GATS. To the contrary, it seeks to
foster trade in natural gas by enabling competition between different gas producers
and between transmission system operators. This chimes perfectly with the WTO's
objective of "expanding the production of and trade in goods and services"213 and
the objective expressed in the GATS to achieve "progressively higher levels of
liberalization of trade in services".214

216.

The unbundling requirement is designed to secure compliance with the third party
access obligation. By unbundling the transmission from the production and supply
activities, it is ensured that a gas producer or gas supplier controlling a
transmission system can no longer apply discriminatory conditions – or entirely
prevent access – to other gas producers or gas suppliers that seek to use the
transmission network. The risk of a vertically integrated undertaking distorting
upstream competition is thus removed.215
(ii).

The unbundling measures are necessary
to secure compliance with the third
party access requirement

213

First recital to the Marrakesh Agreement establishing the World Trade Organization.

214

Third recital to the GATS.

215

Commission Interpretative Note on Directive 2009/72/EC concerning common rules for the internal
Market in electricity and Directive 2009/73/EC concerning common rules for the internal market in
natural
gas.
The
unbundling
regime,
22
January
2010,
https://ec.europa.eu/energy/sites/ener/files/documents/2010_01_21_the_unbundling_regime.pdf, p.
9 (Exhibit EU - 42).
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217.

The unbundling measure is necessary to secure compliance with the third party
access requirement. There are no less trade restrictive alternative measures
reasonably available, which make an equivalent contribution to the objective216 of
ensuring third party access to transmission networks. In fact, as discussed, the
current unbundling models are designed based on the experience that other means
of increasing competition were found to be inadequate.217
(b) The "second tier"

218.

The unbundling measures also meet the test under the "second tier" of the analysis,
i.e. the chapeau, under Article XIV of the GATS.

219.

The unbundling measures implemented in the domestic laws of Croatia, Hungary
and Lithuania apply indistinctly to all suppliers of pipeline transmission services
and thus treat all suppliers and services from countries where like conditions
prevail in the same manner. Moreover, there unbundling measures do not involve
any “concealed or unannounced” restrictions on international trade, disguised as
measures formally within the terms of a sub-paragraph of Article XIV of the
GATS.218

They genuinely contribute to the objective of ensuring third party

access to transmission networks in the market for natural gas in the European
Union.
220.

For these reasons, the unbundling measures, as implemented in the domestic laws
of Croatia, Hungary and Lithuania are also justified under Article XIV(c) of the
GATS.

3.2.

CLAIM VIII: THE PUBLIC BODY SPECIFICATION IN ARTICLE 9(6) OF DIRECTIVE 2009/73
VIOLATES NEITHER DE JURE NOR DE FACTO THE NATIONAL TREATMENT OBLIGATION IN
ARTICLE XVII OF THE GATS

3.2.1. Introduction and claim

216

Appellate Body Report, Brazil – Retreaded Tyres, para. 178.

217

See recital (7) of Directive 2009/73/EC. See also Communication from the Commission - Inquiry
pursuant to Article 17 of Regulation (EC) No 1/2003 into the European gas and electricity sectors,
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52006DC0851, in particular paras.
18-20 (Exhibit EU - 11).

218

Appellate Body Report, US – Gasoline, p. 25 (original emphasis), with regard to Article XX of the
GATT 1994.
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221.

Russia claims that the public body specification in Article 9(6) of Directive
2009/73/EC, as implemented in Croatia, Hungary and Lithuania, violates the
national treatment obligation under Article XVII of the GATS in respect of these
countries. This provision in Directive 2009/73/EC specifies the unbundling
requirement for public bodies as follows:
For the implementation of this Article [9 of Directive
2009/73/EC], where the person referred to in points (b), (c) and
(d) of paragraph 1 is the Member State or another public body,
two separate public bodies exercising control over a transmission
system operator or over a transmission system on the one hand,
and over an undertaking performing any of the functions of
production or supply on the other, shall be deemed not to be the
same person or persons.

222.

Russia claims that the measures by Croatia, Hungary and Lithuania, which
implement this provision from the Directive, are de jure inconsistent with the
national treatment obligation of these countries under Article XVII of the
GATS.219 Russia also claims that the measures are, in respect of Croatia and
Lithuania, de facto inconsistent with national treatment obligation of Croatia and
Lithuania under Article XVII of the GATS because the governments of Croatia
and Lithuania would own and control the transmission system operator and
production or supply portions of the single vertically integrated undertaking
supplying pipeline transport service in their respective territories.220
3.2.2. Factual and legal background

223.

The specification in Article 9(6) of Directive 2009/73/EC is meant to ensure that
the principle of non-discrimination between public and private sectors is respected
in the implementation of effective unbundling.221 Hence, unbundling also applies
in case a production or supply undertaking and the transmission system operator
are owned by public bodies. Two separate public bodies are able to control
production and supply activities, on the one hand, and transmission services, on
the other, provided that it can be demonstrated that the ownership unbundling

219

Russia's first written submission, para. 234.

220

Russia's first written submission, para. 235.

221

See Recital (20) of Directive 2009/73/EC.
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requirement in paragraphs (a), (b), (c) and (d) of Article 9(1) and Articles 9(2),
9(3) and 9(7) of Directive 2009/73/EC is complied with.222
224.

When a transmission system operator that is controlled by a public body is
certified in the European Union, the regulator of the Member State must assess
whether the two public bodies controlling the transmission system operator, on the
one hand, and a production or supply undertaking, on the other hand, are truly
separate. It must thus be determined in each case whether the public bodies are
independent from one another and that they are indeed not under the common
influence of another public entity in violation of the unbundling rules.223

225.

When providing its opinion on a draft certification decision, the Commission
makes a detailed examination of the State's constitutional and administrative law
to determine whether there is true separation between the two bodies as regards
transmission activities, on the one hand, and production and supply activities, on
the other hand, and whether the public bodies are not under common influence of a
third body.224

226.

It should further be stressed that in case of the implementation of ownership
unbundling between public bodies in accordance with Article 9(6) of Directive
2009/73/EC, compliance with all requirements of ownership unbundling (set out in
Article 9(1) and the following paragraphs of the Directive) must be assessed by the
national regulatory authority. Hence, the examination that the two public bodies
are truly separate is required in addition to this control by the regulatory authority.
It does not eliminate the need to meet the unbundling requirements of Article 9.

222

Recital (20) of Directive 2009/73/EC.

223

Commission Interpretative Note on Directive 2009/72/EC concerning common rules for the internal
Market in electricity and Directive 2009/73/EC concerning common rules for the internal market in
natural gas. The unbundling regime, 22 January 2010, p. 10 (Exhibit EU - 42).

224

See for instance, Commission Opinion of 9 January 2012 pursuant to Article 3(1) of Regulation
(EC) No 715/2009 and Article 10(6) of Directive 2009/73/EC - Denmark - Certification of
Energinet.dk (gas), C(2012) 88 final, pp. 3-5 (Exhibit EU - 51); Commission Opinion of 1 July
2013 pursuant to Article 3(1) of Regulation (EC) No 715/2009 and Article 10(6) of Directive
2009/73/EC – the Netherlands - Certification of Gas Transport Services B.V., C(2013) 4205 final,
pp. 2-5 (Exhibit EU - 52); Commission Opinion of 17 February 2015 pursuant to Article 3(1) of
Regulation (EC) No 715/2009 and Article 10(6) of Directive 2009/73/EC – Hungary – Certification
of Magyar Gáz Tranzit Zrt., C(2015) 1046 final, pp. 3-4 (Exhibit EU - 53); Commission Opinion of
23 March 2015 pursuant to Article 3(1) of Regulation (EC) No 715/2009 and Article 10(6) of
Directive 2009/73/EC - Lithuania - Amber Grid, C(2015) 2135 final, pp. 1-3 (Exhibit EU - 54).
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3.2.3. The public body specification in Article 9(6) is neither de jure
nor de facto discriminatory
227.

The European Union contests that Article 9(6), as implemented in the domestic
laws and regulation of Croatia,225 Hungary226 and Lithuania,227 violates Article
XVII of the GATS. There is no discrimination – neither de jure nor de facto –
because Article 9(6) provides that:
where the person referred to in points (b), (c) and (d) of paragraph
1 [of Article 9] is the Member State or another public body, two
separate public bodies exercising control over a transmission
system operator or over a transmission system on the one hand,
and over an undertaking performing any of the functions of
production or supply on the other, shall be deemed not to be the
same person or persons.228

3.2.3.1
228.

Absence of de jure discrimination

As is clear from the text of Article 9(6), the situation specified in Article 9(6) thus
also covers persons controlled by a public body from a third country. A
transmission service operator that is controlled by a public body from a third
country may thus seek to unbundle in accordance with Article 9(6), even if that
third country government controls also a production or supply undertaking through
another public body, provided that the unbundling rules are met and that the public
bodies are truly separate (from one another and from a comment influence).229
Russia thus errs when it claims that a difference in treatment would be based
exclusively on the origin of third-country service suppliers.230 Russia also errs in
suggesting that the TSOs that are controlled by a Member State or another public
body would not be subject to the unbundling requirements, and thus that there
would be a difference in treatment.231 National regulatory authorities must ensure
that the TSO meets the unbundling requirements of Article 9, irrespective of

225

Article 14(6) of Croatia's Gas Market Act (Exhibit RUS - 45).

226

Section 121/H(4) of Hungary's Gas Act (Exhibit EU - 41).

227

Article 41(5) of Lithuania's Law on Natural Gas (Exhibit RUS - 21).

228

Emphasis added.

229

If the TSO or the system owner is controlled by a person or person from a third country, Article 11
of the Directive will be applicable.

230

Russia's first written submission, para. 248.

231

Russia's first written submission, para. 248.
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whether the unbundling is taking place between public or private bodies. Article
9(6) rather ensures that the application of the unbundling requirements is extended
to both types of situations.232 Given that Article 9(6) does not make a distinction
based on origin, and neither do the implementing measures by Croatia, Hungary
and Lithuania, there is no de jure discrimination.
229.

In this regard, the European Union also wants to correct the translation made by
Russia of Section 121/H of Hungary's Gas Act. Russia suggests that this Act
introduces additional undefined and vague terms … to expand the universe of
domestic entities".233 Yet, the correct translation of the provision in Hungary's Act
is as follows:
Original Hungarian legal text:
(4) [Amended by: Act CLXXXII of 2011 Para 39. (1) g).] Az (1)
bekezdés b), c) és d) pontjában meghatározott feltétel teljesül
abban az esetben is, ha egyrészt a szállítási rendszerüzemeltető
vagy a szállítóvezeték, másrészt a földgáztermelő vagy a
földgázkereskedő felett az irányítást Magyarország nevében
törvényben meghatározott gazdálkodó szervezetek vagy más
állami szervek gyakorolják.

English translation:
The obligation set out in Paragraphs b), c) and d) of Subsection
(1) shall be deemed to be fulfilled in a situation where economic
operators defined by law acting in the name of Hungary or other
public bodies exercise control over a transmission system
operator or over a transmission line on the one hand, and over a
company performing any of the functions of production or supply
of natural gas on the other.

230.

It can be noted that this provision does not introduce any new terms. The provision
implements Article 9(6) without "exceed[ing]"234 it. Neither is there any indication
that the term "public bodies" would be limited to domestic bodies.
3.2.3.2

231.

Absence of de facto discrimination

Article 9(6) is also not de facto discriminatory since it does not modify the
conditions of competition to the detriment of like imported services or third

232

See Recital (20) to Directive 2009/73/EC.

233

Russia's first written submission, para. 278.

234

Russia's first written submission, para. 278.
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country service suppliers. Third country suppliers have the right to seek the
application of Article 9(6) just like any supplier from a Member State. The fact
that the governments of Croatia, Hungary and Lithuania each control, at present, a
transmission service operator as well as an undertaking performing production or
supply, does not imply that third country operators may not rely on Article 9(6),
nor that any TSOs owned by third country persons would be in a less favourable
competitive position.
232.

In this regard, the European Union notes that the Appellate Body in EC – Seal
Products stressed that, when assessing a measure under a non-discrimination
obligation, a panel looks at the "design, structure and expected operation" of the
measure and that the "focus of the analysis is on the impact of a measure on
competitive opportunities for like imported products, rather than the actual trade
effects of a measure".235 Therefore, even if there are at present no transmission
system operators in Croatia, Hungary or Lithuania that are controlled by third
country governments, nothing in the "design, structure and expected operation" of
Article 9(6), or in the implementing measures by Croatia, Hungary or Lithuania,
suggests that third country-controlled transmission system operators would be
excluded from relying on this provision.

233.

Furthermore, the European Union recalls that there is no more favourable
treatment of TSOs that are controlled by a Member State or another public body
when compared to other TSOs. National regulatory authorities must ensure that the
TSO meets the unbundling requirements of Article 9 of Directive 2009/73/EC.
Article 9(6) rather ensures that the unbundling requirements are extended to such
situations.236 Russia thus mislabels Article 9(6) as a "government exemption
measure".237 TSOs that are controlled by Member States or other public bodies are
not exempted from effective unbundling under the Directive. In fact, recital (20) of
Directive 2009/73/EC stresses that "the implementation of effective unbundling
should respect to principle of non-discrimination between the public and private
sectors".

235

Appellate Body Report, EC – Seal Products, para. 5.95 (footnote 1019) (emphasis in original).

236

See Recital (20) to Directive 2009/73/EC.

237

Russia's first written submission, para. 272.
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234.

The application of the unbundling requirement in Hungary, Croatia and Lithuania
confirms this. Russia describes how one of the two TSOs in Hungary (Magyar Gáz
Tranzit – "MGT") is owned by the Hungarian Government.238 Russia suggests that
the unbundling requirements would not apply to this TSO, since "the [Hungarian]
government is a single entity, after all".239

235.

However, Russia thereby ignores that the requirement of effective unbundling
between control over the TSO and control over the supply undertaking (Magyar
Villamos Művek Zrt – "MVM") does apply. Hungarian Gas Transit Ltd. (Magyar
Gáz Tranzit – "MGT") was founded on 1 January 2012, in order to establish and
operate a project company which would engage in the construction of a SlovakHungarian Interconnection Pipeline. The company is 100% state owned.
According to the Hungarian legislation, the Minister of National Development is
in charge of MVM Group Ltd. as a gas trader. Therefore, in line with the
unbundling requirements in Directive 2009/73/EC the two activities (i.e.
ownership rights and supervision of state property) had to be separated. As a
result, the Ministry of Interior controls MGT.

236.

The national regulatory authority in Hungary ("HEO") has assessed whether the
Minister of National Development and the Minister of Interior are truly separate
public bodies. It was determined that:
Ministers in Hungary are in charge of their Ministry and
responsible for the issues assigned to it. A Minister carries out the
tasks falling in his competence autonomously. Within his area of
competence a Minister cannot be instructed and no decision can
be made in his place also not by the Prime Minister, which
excludes the possibility of exercising influence over multiple
Ministries by the Prime Minister.240

237.

The European Commission has reviewed this assessment, with particular reference
to Articles 9(1)(b)(i) and (ii) and Article 9(6) of Directive 2009/73/EC.241 The

238

Russia's first written submission, paras. 286-287.

239

Russia's first written submission, para. 288.

240

Commission Opinion of 17 February 2015 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10(6) of Directive 2009/73/EC – Hungary – Certification of Magyar Gáz
Tranzit Zrt., C(2015) 1046 final, p. 4 (Exhibit EU - 53).

241

Commission Opinion of 17 February 2015 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10(6) of Directive 2009/73/EC – Hungary – Certification of Magyar Gáz
Tranzit Zrt., C(2015) 1046 final, pp. 3-4 (Exhibit EU - 53).
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Commission noted that each Minister in Hungary carries out the tasks falling in his
competence autonomously and that the Prime Minister cannot instruct the
Ministers. The Commission concluded that "In view of [these] elements and in
particular in view of the independent power of decision of the Minister of Interior
within his area of competence, the Commission considers that the requirements of
Article 9(6) Gas Directive are complied with".242
238.

Hence, the requirement of effective unbundling applies also to MGT in Hungary
and Russia has not shown that the conditions of competition are modified to the
detriment of non-domestic suppliers of pipeline transmission services. Therefore,
no de facto discrimination exists.

239.

With respect to Lithuania, Russia claims that "the central government took over
ownership and control of Lithuania's natural gas network, while prohibiting other
Members' service suppliers from doing similarly".243 This is an entirely inaccurate
description and ignores that the requirement of effective unbundling also applies to
the TSOs in Lithuania.

240.

First, with respect to the TSO Amber Grid, 96.58% of the shares in Amber Grid
are ultimately held by the Lithuanian State – via the Ministry of Energy. The
Lithuanian State also has participations in energy supply and generation
companies which however fall under the remit of the Ministry of Finance. The
national regulatory authority of Lithuania has assessed whether the ownership
unbundling requirements are met and whether these two entities are "truly
separate", and has concluded that this is the case since the Prime Minister of
Lithuania cannot repeal the acts by a Minister.244 The Commission has reviewed

242

Commission Opinion of 17 February 2015 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10(6) of Directive 2009/73/EC – Hungary – Certification of Magyar Gáz
Tranzit Zrt., C(2015) 1046 final, p. 4 (Exhibit EU - 53).

243

Russia's first written submission, para. 298.

244

Commission Opinion of 23 March 2015 pursuant to Article 3(1) of Regulation (EC) No 715/2009
and Article 10(6) of Directive 2009/73/EC - Lithuania - Amber Grid, C(2015) 2135 final, p. 2
(Exhibit EU - 54).
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this assessment in light of the ownership unbundling requirements and of Article
9(6), and concluded that it was satisfied with this assessment.245
241.

Hence, the requirement of effective unbundling applies also to Amber Grid in
Lithuania and Russia has not shown that the conditions of competition are
modified to the detriment of non-domestic suppliers of pipeline transmission
services. Therefore, no de facto discrimination exists.

242.

Second, with respect to Litgas (the undertaking responsible for marketing the gas
imported through the Klaipeda LNG terminal), Russia considers that there is no
known indication that the Ministry of Energy's shareholding in Litgas, through
Klaipedos Nafta, has been transferred.246 Such transfer of the shareholding was
required by the Commission in its certification opinion.247 The final decision by
the Lithuanian regulatory authority also contains the condition of the full transfer
of Klaipedos Nafta's shareholding in Litgas.248 The European Union notes that,
currently 33.33% of shares in Litgas are controlled by AB Klaipedos Nafta though
it does not participate in the management of the company and has signed a
shareholder agreement waiving any voting rights in general meetings of Litgas
shareholders in order to implement the requirements of unbundling of the supply
and transmission activities. Klaipedos Nafta has also recently published an
invitation for the interested investors to acquire the 33.3% shares of LITGAS
controlled by AB Klaipedos Nafta.249

245

Commission Opinion of 23 March 2015 pursuant to Article 3(1) of Regulation (EC) No 715/2009
and Article 10(6) of Directive 2009/73/EC - Lithuania - Amber Grid, C(2015) 2135 final, p. 2
(Exhibit EU - 54).

246

Russia's first written submission, para. 295.

247

Commission Opinion of 23 March 2015 pursuant to Article 3(1) of Regulation (EC) No 715/2009
and Article 10(6) of Directive 2009/73/EC - Lithuania - Amber Grid, C(2015) 2135 final, p. 4
(Exhibit EU - 54).

248

Resolution on the designation of a natural gas transmission system operator and the granting of a
licence to engage in the natural gas transmission activity, 10 April 2015, https://www.etar.lt/portal/lt/legalAct/6b833420e27111e4a4809231b4b55019, (Exhibit EU - 55).

249

Repeated invitation for the interested investors to acquire shares of UAB LITGAS controlled by
AB Klaipedos Nafta, 29 March 2016,
https://cns.omxgroup.com/cdsPublic/viewDisclosure.action?disclosureId=703428&messageId=880
257 (Exhibit EU - 56) and Extension of the deadline for the interested investors to submit an
application to acquire shares of UAB LITGAS controlled by AB Klaipedos Nafta, 8 April 2016,
https://cns.omxgroup.com/cdsPublic/viewDisclosure.action?disclosureId=705365&messageId=882
895 (Exhibit EU - 57).
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243.

Hence, also with regard to Litgas, the requirement of effective unbundling applies
and Russia has not shown that the conditions of competition are modified to the
detriment of non-domestic suppliers of pipeline transmission services. Therefore,
no de facto discrimination exists.

244.

Further, with respect to Croatia, Russia claims that "the government of Croatia is
able to coordinate and direct the provision of both transmission and supply
services, whereas suppliers of other Members are not".250 However, Russia does
not provide any evidence to show why and how the government of Croatia is able
to coordinate and direct the provision of pipeline transmission services of the TSO
(Plinacro) and at the same time control the gas provider HEP.

245.

The European Union notes that, as to any other public or private TSO, the
unbundling requirements apply also to the TSO Plinacro in Croatia. In order to
meet the requirements for certification of the TSO Plinacro according to the
ownership unbundling model, and particularly with regard to the separation of the
public bodies that exercise control over Plinacro and HEP, the European Union
notes that the Minister of Energy of Construction and Physical Planning is present
in the general assembly of Plinacro, while the Minister of Economy is present in
the general assembly of HEP. To this end, the Decision on Establishing the List of
Companies and Other Legal Entities of Strategic and Special Interest for the
Republic of Croatia was amended in July 2015 such that the Restructuring and
Sale Centre is entitled to manage Plinacro,251 while the State Property
Management Administration is responsible for other companies of strategic
interest for the Republic of Croatia, including HEP-joint stock company.

246.

The Croatian Energy Regulatory Agency is currently engaged in the procedure for
certification of the TSO Plinacro, as an ownership unbundled TSO.

247.

Hence, also with regard to Plinacro, the requirement of effective unbundling
applies and Russia has not shown that the conditions of competition are modified

250

Russia's first written submission, para. 302.

251

Decision amending and supplementing the Decision establishing the list of companies and other
legal entities of strategic and special interest to the Republic of Croatia, 2 July 2015 (Exhibit EU 58).
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to the detriment of non-domestic suppliers of pipeline transmission services.
Therefore, no de facto discrimination exists.
248.

In sum, the public body specification in Article 9(6) of Directive 2009/73/EC, as
implemented in the domestic laws of Hungary, Lithuania and Croatia do not
violate Article XVII of the GATS.
3.2.4. In case the Panel would find that the public body specification
violates Article XVII of the GATS (quod non), it is justified
under Article XIV(c) of the GATS

249.

The public body specification in Article 9(6) of Directive 2009/73/EC, as
implemented in the domestic laws of Lithuania, Croatia and Hungary, is a measure
"necessary to secure compliance with laws and regulations which are not
inconsistent with the provisions of [the GATS]", as provided for in Article XVI(c)
of the GATS. As explained in recital (20) of Directive 2009/73/EC, the public
body specification extends the unbundling requirement to the public sector to
avoid discrimination between privately owned and publicly owned TSOs:
The implementation of effective unbundling should respect the
principle of non-discrimination between the public and private
sectors. To that end, the same person should not be able to
exercise control or any right, in violation of the rules of
ownership unbundling or the independent system operator option,
solely or jointly, over the composition, voting or decision of the
bodies of both the transmission system operators or the
transmission systems and the production or supply undertakings.
With regard to ownership unbundling and the independent system
operator solution, provided that the Member State in question is
able to demonstrate that the requirement is complied with, two
separate public bodies should be able to control production and
supply activities on the one hand and transmission activities on
the other.252

250.

The unbundling requirement in Article 9 of Directive 2009/73/EC is a law or
regulation that is "not inconsistent with the [GATS]", as the European Union
demonstrated in Section 3.1, above. The public body specification "secures
compliance" with this requirement by ensuring that also in case a TSO is publicly
owned, the effective separation between control of the TSO and the undertaking
supplying gas is achieved. The review by the national regulatory authority and by
the Commission ensures this further. Moreover, there are no less trade restrictive

252

Emphasis added.
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alternatives available to achieve this compliance with the unbundling requirement
in the public sector. For these reasons the public body specification is consistent
with Article XVI(c) of the GATS. It also meets the requirements of the chapeau
since it applies without distinction to all publicly-owned TSOs and thus does not
involve any arbitrary or unjustifiable discrimination or a disguised restriction of
trade in services.
3.3.

CLAIM IX: THE

UNBUNDLING MEASURE DOES NOT VIOLATE THE MOST FAVOURED
NATION OBLIGATION IN ARTICLE II:1 OF THE GATS

3.3.1. Introduction and claim
251.

Russia claims that the unbundling measure in the Member States of the European
Union violates the most favoured nation ("MFN") obligation in Article II:1 of the
GATS. Russia argues that the unbundling measure in the Directive violates the
European Union's obligation under Article II:1 of the GATS because, when
implementing the unbundling requirement in the Directive, some Member States
permit only the ownership unbundling model, whereas other Member States
implement not only ownership unbundling, but also the ISO and ITO models.
According to Russia "[b]y enabling this differential treatment, the unbundling
measure modifies the conditions of competition in the European Union to the
detriment of Russian services and service suppliers, compared with like services
and service suppliers of other Members".253

252.

Russia argues that certain Member States have adopted legislation implementing
the unbundling requirement and have imposed ownership unbundling. According
to Russia, this is in particular the case in Lithuania.254 In that Member State, the
Russian supplier of pipeline transmission services would have been required to
cede control in the TSO. Russia further argues that, in other Member States that
permit the ISO and/or ITO models, vertically integrated undertakings that are
owned by a person or persons of other third countries have been permitted to adopt
either of the unbundling models.

253

Russia's first written submission, para. 316.

254

Russia's first written submission, paras. 316, 320, 325, 329, 334, 336.
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253.

Russia claims that this results in less favourable treatment being accorded to
pipeline transport services and service suppliers in Russia than to like services and
service suppliers of other third-countries, contrary to the obligations of the
European Union under Article II:1 of the GATS. In other words, Russia compares
treatment of the Russian supplier of pipeline transport services in Lithuania with
the treatment of other third country suppliers in other Member States.

254.

Hereinafter, the European Union will explain that this claim is based on an
erroneous understanding of the legal obligations and is not based on any factual
evidence.
3.3.2. Factual and legal background

255.

Before turning to the legal standard under Article II:1 of the GATS, and the
application of this legal standard to the unbundling measure, the European Union
wants to stress that there is a very high number of incorrect statements in the
submission

of

the

Russian

Federation,

showing

either

fundamental

misunderstandings or intentional misrepresentations of factual situations and legal
concepts.
256.

By way of example, the European Union would like to correct here at least one
recurring erroneous description of the unbundling measure:255 Russia suggests that
the Member States have discretion to select from three unbundling models.256

257.

This is an entirely incorrect and misleading description of the unbundling
requirement in EU law. In fact, the Directive obliged Member States to transpose
into their national legal order ownership unbundling in all cases (as no
undertaking could be prevented from using it257). It allows Member States, if they
wish so and provided strict conditions are met – namely that the transmission

255

The European Union will correct other errors as it develops its arguments in this submission. The
European Union reserves the right to correct further errors as they would become relevant
throughout these proceedings.

256

See, for instance, Russia's first written submission, para. 31 ("The Directive grants each Member
State the discretion, however, either to require VIUs in their respective territory to undergo full
ownership unbundling, or to permit any VIU that owned its transmission system as of 3 September
2009 to select from between the ISO or ITO unbundling models"), 38 ("The Directive grants
Member States the discretion, through their implementing laws, to adopt either the ISO model or
the ITO model, or both, as alternatives to full ownership unbundling").

257

Article 9(11) of Directive 2009/73/EC.

- 77 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

system was part of a vertically integrated undertaking on 3 September 2009258 – to
transpose and thus make available in national law, in addition to ownership
unbundling, also the ISO and/or ITO models. It is then for the TSO and not for the
Member State to choose under which unbundling model amongst those available
in national law to apply for certification.
3.3.3. Legal standard
258.

The obligation of MFN treatment in Article II:1 of the GATS is part of the general
obligations and disciplines contained in Part II of the GATS. Hence, in contrast to
the obligations of market access in Article XVI of the GATS and national
treatment in Article XVII of the GATS, it applies regardless of any specific
commitments made by the WTO Member in question. Nonetheless, a WTO
Member may maintain measures inconsistent with the MFN obligation in Article
II:1 if such measures are listed in the Member's Annex on Article II exemptions,259
or if they are consistent with any of the exceptions under the GATS.

259.

The text of Article II:1 reads as follows:
With respect to any measure covered by this Agreement, each
Member shall accord immediately and unconditionally to services
and service suppliers of any other Member treatment no less
favourable than that it accords to like services and service
suppliers of any other country.

260.

The analysis of a measure under Article II:1 involves three steps:
a) it must be determined whether the measure is covered by the GATS;
b) it must be examined whether the services or suppliers at stake are "like"; and
c) it must be established that the measure treats the services or suppliers from one
WTO Member less favourably than the like services or suppliers from another
country.

261.

The European Union examines each of these elements below.
3.3.3.1

262.

Measures covered by the GATS

Article II:1 applies "[w]ith respect to any measure covered by [the GATS]".
According to Article I:1 of the GATS, a measure falls within the scope of the

258

Article 9(8) of Directive 2009/73/EC.

259

See Article II:2 of the GATS.
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GATS when there is "trade in services" in one of the four modes of supply, and the
measure also "affects" this trade in services.260 According to the Appellate Body,
the word "affecting" suggests a broad scope of the GATS.261 It encompasses
measures that directly govern trade in services, but also those that regulate other
matters but nevertheless affect trade in services.262 Further, Article I:3(b) of the
GATS provides that the term "services" includes "any service in any sector except
services supplied in the exercise of governmental authority". In turn, Article
XXVIII(b) of the GATS provides that the term "supply of a service" includes "the
production, distribution, marketing, sale and delivery of a service".
263.

The Appellate Body has stressed that, once the threshold determination of whether
a measure is covered by the GATS is met, a panel must make an interpretation of
the legal requirements in Article II:1 of the GATS, make factual findings as to the
treatment of the services and service suppliers of different origin, and finally apply
the interpretation of Article II:1 to the factual findings.263 The Appellate Body
warned against speculation about the treatment resulting from the measure at
issue.264
3.3.3.2

264.

Likeness of services or service suppliers

Like for other non-discrimination obligations, when applying Article II:1 of the
GATS to a measure, it is necessary to determine whether the services or service
suppliers are "like". The Appellate Body has for the first time interpreted this
concept in the context of services in Argentina – Financial Services. Before, a
number of panels had addressed the meaning of "likeness" in the GATS.
Furthermore, a panel may interpret the meaning of "likeness" in the GATS also in
light of relevant findings relating to trade in goods.265 Nonetheless, the European
Union agrees with the warning expressed by several previous panels that a panel
should be careful not to automatically transpose to the GATS the analytical

260

Appellate Body Report, Canada – Autos, paras. 170-171.

261

Appellate Body Report, EC – Bananas III, para. 220.

262

Panel Report, EC – Bananas III (US), para. 7.285.

263

Appellate Body Report, Canada – Autos, para. 171.

264

Appellate Body Report, Canada – Autos, paras. 172 and 174.

265

Appellate Body Report, EC – Bananas III, para. 231.
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framework for determining "likeness" as developed in respect of the multilateral
agreements on trade goods.266
265.

The Appellate Body has confirmed that the concept of "likeness" of services and
service suppliers under Articles II:1 (as well as under XVII:1) of the GATS "is
concerned with the competitive relationship of services and service suppliers".267
This is because the existence of a competitive relationship is a precondition for the
subsequent analysis under the requirement of "treatment no less favourable" of
whether the conditions of competition have been modified.268 The Appellate Body
stressed that there is a spectrum of degrees of "competitiveness" or
"substitutability" of products in the marketplace and that not all products that are
in some competitive relationship are "like products".269 In this respect, the same
focus on the competitive relationship applies both for the likeness analysis in both
the GATT 1994 and the GATS.

266.

However, what is being compared is different. Article II:1 of the GATS refers to
likeness of services as well as of service suppliers.270 The determination of "like
services" and "like service suppliers" should take into account the particular
circumstances of each case and thus be made on a case-by-case basis.271 According
to the Appellate Body, the reference to both services and service suppliers
indicates that considerations relating to both the service and the service supplier
are relevant for determining "likeness".272 Therefore, separate findings with regard
to the likeness of services, on the one hand, and the likeness of service suppliers,

266

Panel Report, China – Electronic Payment Services, para. 7.698; Panel Report, Argentina –
Financial Services, para. 7.162.

267

Appellate Body Report, Argentina – Financial Services, paras. 6.25, 6.34. See also Panel Report,
China – Electronic Payment Services, para. 7.702.

268

Appellate Body Report, Argentina – Financial Services, para. 6.34. See also Panel Report, China –
Electronic Payment Services, para. 7.700.

269

Appellate Body Report, Argentina – Financial Services, para. 6.26, referring to Appellate Body
Report, EC – Asbestos, para. 99.

270

In this respect, the European Union notes that, while the GATT could have made an explicit
reference to products/goods and goods providers, such a distinction (made in the GATS context)
does not exist. See also Appellate Body Report, Argentina – Financial Services, para. 6.27.

271

See Panel Report, China – Electronic Payment Services, para. 7.701, referring to the Appellate
Body findings in respect of "like products" in Article III of the GATT 1994: Appellate Body
Report, EC – Asbestos, para. 101 and Appellate Body Report, Japan – Alcoholic Beverages II, p.
113.

272

Appellate Body Report, Argentina – Financial Services, para. 6.29.
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on the other hand, are not required since the phrase "like services and service
suppliers constitutes an "integrated element".273
267.

In the context of trade in goods, the Appellate Body has referred to the so-called
Border Tax Adjustment-criteria as analytical tools to assist in the task of examining
the relevant evidence.274 These traditionally concerned (i) the properties, nature,
and quality of the products; (ii) the end-uses of the products; (iii) consumer tastes
and habits or consumers' perceptions and behavior in respect of the products; and
(iv) the tariff classification of the products.275

268.

These criteria may be employed also in the services context, "provided that they
are adapted as appropriate to account for the specific characteristics of trade in
services".276 In particular, the characteristics of services and service suppliers, or
consumers' preferences in respect of services and service suppliers may be relevant
for determining "likeness" under the GATS. Furthermore, while in the context of
goods, the tariff classification is a relevant criterion, in case of services the UN
Central Product Classification could be relevant.277

269.

Yet, the Appellate Body has stressed that also in the context of services, such
criteria are simply "analytical tools".278 No evidence should be a priori excluded
from a panel's analysis of likeness.279 In particular, certain risks, such as health
risks posed by a product but also other relevant risks and concerns, may be
pertinent in an examination of "likeness" under the non-discrimination obligations
in the GATT 1994 and the GATS, as this may affect the competitive relationship
in the marketplace between allegedly "like" products. Such risks may be evaluated
under the criteria of product characteristics and of consumers' tastes and habits.280

273

Appellate Body Report, Argentina – Financial Services, para. 6.29.

274

Appellate Body Report, EC – Asbestos, para. 102.

275

Appellate Body Report, EC – Asbestos, para. 101.

276

Appellate Body Report, Argentina – Financial Services, para. 6.31.

277

Appellate Body Report, Argentina – Financial Services, para. 6.32, referring to Panel Report, EC –
Bananas III (Ecuador), paras. 7.322 and 7.346.

278

Appellate Body Report, Argentina – Financial Services, para. 6.32.

279

Appellate Body Report, Argentina – Financial Services, para. 6.30.

280

Appellate Body Report, Argentina – Financial Services, para. 6.30 (footnote 194) and Appellate
Body Report, EC – Asbestos, para. 113.
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270.

The burden of establishing "likeness" rests upon the complainant. In respect of
"likeness" of service suppliers, the panel in China – Publications and Audiovisual
Products found that:
[w]hen origin is the only factor on which a measure bases a
difference of treatment between domestic service suppliers and
foreign suppliers, the 'like service suppliers' requirement is met,
provided there will, or can, be domestic and foreign suppliers that
under the measure are the same in all material respects except for
origin.281

271.

The Appellate Body confirmed that where a measure provides for a distinction
based exclusively on origin, there will or can be services and service suppliers that
are the same in all respects except for origin and, accordingly, "likeness" can be
presumed and the complainant is not required to establish "likeness" on the basis
of the relevant criteria.282 It would then be sufficient for the complainant to
establish "likeness" by demonstrating that the measure at issue makes a distinction
between services and service suppliers based exclusively on origin. Nonetheless,
such presumption would "often involve greater complexity in trade in services"
than in case of trade in goods.283 In particular, this is because the determination of
"likeness" involves a consideration of both the service and the service supplier.
The Appellate Body has stressed that the analysis of whether the distinction is
exclusively on origin is complicated by the "role that domestic regulation may play
in shaping, for example, the characteristics of services and service suppliers and
consumers' preferences".284 Therefore, the "scope of this presumption is more
limited than in trade in goods".285

272.

In sum, in the analysis of "likeness" of services and service suppliers, an
examination of the competitive relationship of the services and service suppliers
must be made, taking into account, amongst other criteria, the "nature and
characteristics" of the services transactions and suppliers at stake, consumer
preferences, and the UN Central Product Classification. A panel may take into

281

Panel Report, China – Publications and Audiovisual Products, para. 7.975; cited again in Panel
Report, Argentina – Financial Services, para. 7.156.

282

Appellate Body Report, Argentina – Financial Services, para. 6.38.

283

Appellate Body Report, Argentina – Financial Services, para. 6.38.

284

Appellate Body Report, Argentina – Financial Services, para. 6.39.

285

Appellate Body Report, Argentina – Financial Services, para. 6.40.
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account risks and concerns provided these are reflected in the competitive
relationship between services and service suppliers from different countries.
3.3.3.3
273.

Less favourable treatment

The final step in the analysis under Article II:1 of the GATS is whether the
measure at issue provides less favourable treatment to services or suppliers of any
other Member when compared to the like services or suppliers of any other
country.

274.

The Appellate Body has stated that "no less favourable treatment" in Article II:1 of
the GATS "include[s] de facto, as well as de jure, discrimination".286 De jure
discrimination arises when a measure provides explicitly, or by necessary
implication, for different regulatory treatment based on origin. De facto
discrimination arises when a measure provides for ostensibly origin-neutral
treatment but, in practice, operates to disadvantage imports or service suppliers
from one WTO Member.287

275.

WTO Members have the obligation to accord any more favourable treatment given
to any country "immediately and unconditionally" to other WTO Members. In
other words, as soon as an advantage is granted to services or suppliers from one
country, it must without further delay be extended to services or suppliers of other
WTO Members. WTO jurisprudence relating to trade in goods has clarified that
the requirement to extend advantages "unconditionally" does not imply that no
conditions may be attached to the granting of the advantage in the first place.
Rather, what matters is that the regulatory distinctions drawn between like
imported products must not result in a detrimental impact on the competitive
opportunities for like imported products from any Member.288 The same applies to
Article II:1 of the GATS.289

286

Appellate Body Report, EC – Bananas III, para. 234. See also Appellate Body Report, Canada –
Autos, para. 141; Appellate Body Report, Argentina – Financial Services, para. 6.105.

287

See Appellate Body Report, EC – Asbestos, para. 100; Appellate Body Report, US – Clove
Cigarettes, paras. 175, 178-181; Appellate Body Report, US – Tuna II (Mexico), para. 225.

288

See Appellate Body Report, EC – Seal Products, para. 5.88.

289

In this respect, the European Union observes that Article II:3 of the GATS exceptionally
contemplates the possibility for WTO Members of granting "advantages to adjacent countries in
order to facilitate exchanges to contiguous frontier zones of services that are both locally produced
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276.

The Appellate Body has found that the concept of "treatment no less favourable"
under both the MFN and national treatment provisions of the GATS is focused on
a measure's modification of the conditions of competition.290 While the Appellate
Body stressed that this legal standard does not contemplate a separate and
additional inquiry into the regulatory objective of, or the regulatory concerns
underlying the contested measure,291 it also pointed out that it did not wish to
suggest that any evidence relating to the regulatory aspects must a priori be
excluded.292

277.

In the context of Article III:2 of the GATT 1994, the Appellate Body has found
that for a measure to be found to modify the conditions of competition in the
relevant market to the detriment of imported products, there must be a "genuine
relationship" between the measure at issue and the adverse impact on competitive
opportunities for imported products".293 According to the Appellate Body, when
determining whether the measure at issue modifies the conditions of competition, a
panel must examine the "design, structure, and expected operation" of that
measure.294

278.

The same analysis applies in case of other prohibitions to discriminate such as the
one contained in Article II:1 of the GATS (as well as in case of Article XVII of the
GATS): there must be a genuine relationship between the measure and the impact
on the competitive relationship between the like services and/or suppliers. In order
to make such determination, the "design, structure, and expected operation" of the
measure must be examined. The genuine relationship must thus be established not
necessarily in light of the present situation in the market, but rather with regard to
the expected operation of the measures in the market in the future. In other words,
the present situation in the market, e.g. reflected in the current market shares of

and consumed". Naturally, a Member may have reasons not to provide the same advantage to
countries that are not adjacent and, thus, may modify the conditions of competition to the detriment
of other foreign services or service suppliers. However Article II:3 of the GATS explicitly
recognizes that the general prohibition under Article II:1 does not apply in this case.
290

Appellate Body Report, Argentina – Financial Services, para. 6.106.

291

Appellate Body Report, Argentina – Financial Services, para. 6.106.

292

Appellate Body Report, Argentina – Financial Services, para. 6.127.

293

Appellate Body Report, Thailand – Cigarettes (Philippines), para. 134

294

Appellate Body, EC – Seal Products, para. 5.95 and footnote 1019 (original emphasis).
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service suppliers, should not solely be determinative for establishing the genuine
relationship between the measure and the impact on the competitive conditions.
The Panel must also take into account the expected operation in the future, giving
due regard to the fact that market shares may change independent of the measure.
279.

In sum, the Panel thus needs to determine whether the measures at issue modifies
the conditions of competition to the detriment of foreign services or service
suppliers, and whether such an effect can be attributed genuinely to the measures
at issue.
3.3.4. Application of the legal standard to the facts

280.

Russia claims that the unbundling measure modifies the conditions of competition
to the detriment of Russian pipeline transport services and service suppliers
compared to like services and service suppliers of other Members, contrary to the
obligations of the European Union under Article II:1 of the GATS.295 Russia seeks
to base its claim on the diversified implementation of the unbundling requirement
in the Member States.296 More specifically, Russia compares treatment of the
Russian supplier of pipeline transport services in Lithuania with the treatment of
other third country suppliers in other Member States.
3.3.4.1
GATS

281.

The unbundling requirement falls within the scope of the

The European Union does not dispute that the unbundling requirement "affect[s]
trade in [pipeline transmission] services" and thus falls within the scope of the
GATS. The Appellate Body has indeed stressed the broad scope of the GATS,297
which covers measures directly as well as indirectly affecting trade in services.298
3.3.4.2
Russian suppliers of pipeline transport services are "like"
suppliers from other third countries

282.

The European Union does not dispute that Russian and other third country
suppliers of pipeline transport services are "like" suppliers. All these suppliers are

295

Russia's first written submission, para. 316.

296

Russia's first written submission, para. 319.

297

Appellate Body Report, EC – Bananas III, para. 220.

298

Panel Report, EC – Bananas III (US), para. 7.285.
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in a competitive relationship, taking into account the "nature and characteristics"
of the services transactions and suppliers at stake.
283.

However, the European Union disagrees with Russia that LNG services and
service suppliers would be "like" pipeline transport services and service
suppliers.299 Directive 2009/73/EC defines "LNG facility" as follows:
a terminal which is used for the liquefaction of natural gas or the
importation, offloading, and re-gasification of LNG, and includes
ancillary services and temporary storage necessary for the regasification process and subsequent delivery to the transmission
system, but does not include any part of LNG terminals used for
storage300

284.

Further, "LNG system operator" is defined as:
a natural or legal person who carries out the function of
liquefaction of natural gas, or the importation, offloading, and regasification of LNG and is responsible for operating a LNG
facility301

285.

Hence, LNG services involve the liquefaction of natural gas, the importation,
offloading and re-gasification of LNG. It does not involve the transport, which is
the action of carrying gas from one place to another.302 In fact, it is only once the
LNG is "re-gasified" that it enters the transmission pipeline network.303 Hence, the
"nature and characteristics"304 of LNG services and service suppliers are different
from pipeline transport services and service suppliers.

286.

Furthermore, the different nature and characteristics of LNG services mean that
consumers will not consider the services to be interchangeable, since they serve a
different end-use. LNG services involve the liquefaction and regasification of
natural gas and do not involve transport, whereas pipeline transport services carry
the natural gas from one point (the processing plant, or the LNG facility) to
another point (the place where the transmission pipeline connects to the

299

Russia's first written submission, para. 309, which refers to Section VII.D.3. The European Union
understands that this is an erroneous cross-reference and that Russia meant to refer to Section
VIII.D.3, paras. 258-261.

300

Article 2(11) of Directive 2009/73/EC.

301

Article 2(12) of Directive 2009/73/EC.

302

See paragraphs 60-80 above.

303

See paragraphs 75-80 above.

304

Appellate Body Report, Argentina – Financial Services, para. 6.31.
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distribution pipeline network).305 LNG services and suppliers are thus not in a
competitive relationship with pipeline transport services.
287.

Finally, the UN Central Product Classification also places LNG services and
pipeline transport services under a different classification.306 As explained,
liquefaction and regasification services are classified under CPC 67990, whereas
transport services via pipeline of natural gas are classified under CPC 65131. This
further confirms that LNG services and service suppliers are not "like" pipeline
transport services.
3.3.4.3
The unbundling requirement in Directive 2009/73/EC
does not treat Russian suppliers of pipeline transport services "less
favourably" than suppliers from other third countries

288.

The European Union disputes that the unbundling requirement in Directive
2009/73/EC provides "less favourable treatment" to Russian suppliers of pipeline
transport services (i.e. Russian TSOs) when compared to pipeline transport service
suppliers (TSOs) from other third countries. The European Union will demonstrate
that the unbundling requirement provides no discrimination against pipeline
transport service suppliers from Russia.
3.3.4.3.1
The MFN treatment must be assessed in the Member
State implementing the unbundling requirement

289.

The unbundling requirement in Directive 2009/73/EC does not make any
distinction on the basis of the origin of the transmission pipeline transport service
provider. The unbundling requirement applies to all service providers operating in
the European Union, no matter their origin.

290.

Directive 2009/73/EC provides three models for implementing the unbundling
requirement:
a) First, the unbundling requirement can be met through ownership unbundling,
as specified in Article 9(1) and the following of Directive 2009/73/EC.
b) Second, the unbundling requirement can be met through the designation of an
independent system operator in accordance with Articles 14 and 15 of
Directive 2009/73/EC.

305

See paragraphs 60-80 above.

306

Appellate Body Report, Argentina – Financial Services, para. 6.32, referring to Panel Report, EC –
Bananas III (Ecuador), paras. 7.322 and 7.346.

- 87 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

c) Third, the unbundling requirement can be met through the creation of an
independent transmission operator in accordance with Chapter IV of Directive
2009/73/EC.
291.

Member States have the option – but not the obligation – to transpose the latter
two models for implementing the unbundling requirement. However, this is only
permitted where on 3 September 2009 – the date of entry into force of Directive
2009/73/EC – the transmission system belonged to a vertically integrated
undertaking.307

292.

Nothing in Directive 2009/73/EC indicates that the implementation of the
unbundling requirement, and the choice of the model to be used, be based on the
origin of the service supplier. There is thus no discrimination following from
Directive 2009/73/EC and thus de jure no violation of the European Union's MFN
obligation in Article II:2 of the GATS.

293.

What is more, when a pipeline transport service supplier provides pipeline
transport services in a Member State of the European Union, it is subject to the
unbundling requirement as implemented in the domestic law and regulations of
that Member State. The implementation of the unbundling requirement in the
domestic laws and regulations does not give rise to discrimination in the Member
States of the European Union.

294.

Indeed, when that Member State has implemented ownership unbundling only (for
instance Lithuania), the Russian pipeline transport service provider is subject to
the ownership unbundling requirement in that Member State in exactly the same
manner as any other pipeline transport service provider from another third country
that provides (or wants to provide) such services in that Member State. There is no
discrimination against Russian pipeline transport service providers.

295.

When that Member State has implemented the independent system operator and
independent transmission operator models (for instance Hungary), the Russian
pipeline transport service operator that is present in that Member State and for
which the transmission system belonged to a vertically integrated undertaking on 3
September 2009 can make use of the ISO or ITO models. This is exactly the same
for pipeline transport service operators from other third countries that control a

307

Article 9(8) of Directive 2009/73/EC.
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transmission system in that Member State and for which the transmission system
belonged to a vertically integrated undertaking on 3 September 2009. Again, there
is no discrimination against Russian pipeline transport service operators.
296.

The European Union stresses that it is manifestly incorrect to claim, on the basis of
the European Union's MFN obligation in the GATS that one single harmonised
treatment must be provided throughout the Member States of the European Union.
Rather, the treatment that a third country supplier can claim on the basis of the
MFN obligation must be assessed in the Member State of the European Union
where the supplier seeks to supply its service (e.g. through commercial presence).
Indeed, it is the domestic law and regulation of that Member State that determine
the treatment any service supplier receives in that Member State.

297.

The consequence of Russia's claim would be that any differences that may exist in
the laws or regulations that apply in sub-divisions of the territory of a WTO
Member must disappear. For instance, in a federal state that is a WTO Member it
would not be permitted that the sub-federal entities maintain different conditions
for establishment of service suppliers. Another example is municipal laws and
regulations that establish conditions under which a service can be supplied. These
municipal conditions would have to disappear for the sole reason that they are
different from municipality to municipality. This interpretation of the MFN
obligation in Article II:1 of the GATS is manifestly wrong. For this reason, the
Panel should already dismiss Russia's claim that the unbundling requirement
violates the European Union's obligation under Article II:2 of the GATS.
3.3.4.3.2
The
unbundling
requirement
2009/73/EC is not de facto discriminatory

298.

in

Directive

As explained in the previous section, the MFN treatment should be assessed in the
Member State that has implemented the unbundling measure in Directive
2009/73/EC in its domestic legislation, and not throughout the European Union.
Therefore, all comparisons that Russia seeks to make between different Member
States in paragraphs 327 to 339 are simply irrelevant.

299.

In the case the Panel would disagree, the European Union demonstrates hereafter
that there is also no evidence supporting Russia's claim of de facto discrimination.
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300.

De facto discrimination arises when a measure provides for ostensibly originneutral treatment but, in practice, operates to disadvantage imports or service
suppliers from one WTO Member.308

301.

In the context of trade in goods, the Appellate Body has specified that, in order to
establish that a measure is de facto discriminatory, the complainant must
demonstrate that, even if a measure is origin-neutral on its face, it modifies the
conditions of competition to the detriment of the group of imported products from
one WTO Member as compared with the group of domestic like products or like
products originating in any other country.309 It is not sufficient that the
complainant points to one or a few imported products that are treated “less
favourably”.310 Therefore, the treatment of the group of imported products, on the
one hand, is compared with the treatment of the group of all “like” domestic
products or products of any other origin, on the other.311 To prevail in a de facto
claim, the complainant must demonstrate that the detrimental impact is
predominantly on the group of products imported from, or the service suppliers
from, the complaining Member.312

302.

This approach for establishing de facto discrimination also applies to trade in
services. Hence, in order to establish a violation of Article II:2 of the GATS,
Russia would have to demonstrate that the unbundling requirement, as
implemented in the laws and regulations of the Member States of the European
Union, modifies the conditions of competition to the detriment of the group of
pipeline transmission service suppliers from Russia, when compared to the group
of pipeline transmission service suppliers from any other country. The treatment of
the group of Russian pipeline transmission service suppliers, on the one hand,
must be compared with the treatment of the group of all “like” service suppliers of

308

See Appellate Body Report, US – Clove Cigarettes, paras. 175, 178-181; Appellate Body Report,
US – Tuna II (Mexico), para. 225.

309

Appellate Body Report, US – Tuna II (Mexico), paras. 214-215, 221, 231.

310

Appellate Body Report, US – Clove Cigarettes, para. 193 (emphasis added).

311

Appellate Body Report, US – Clove Cigarettes, paras. 178-180, referring to Appellate Body Report,
EC – Asbestos, para. 100 and Appellate Body Report, US – Tuna II (Mexico), para. 215.

312

See Appellate Body Report, Chile – Alcoholic Beverages, para. 67.
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any other origin, on the other.313 When such comparison is made, the panel must
examine the "design, structure, and expected operation" of the measure.314
303.

There is no evidence to support a claim that the alleged detrimental impact of the
unbundling requirement is predominantly315 on the group of pipeline transport
service suppliers from Russia. The requirement of effective unbundling in
Directive 2009/73/EC applies to all pipeline transport service suppliers that
operate in the European Union, no matter their origin.

304.

Furthermore, also when looking at the choice of the different unbundling models
that Member States made, there is no evidence to support a claim that the alleged
detrimental impact of the unbundling requirement – or a specific unbundling
model – is predominantly on the group of pipeline transmission transport service
suppliers from Russia.

305.

Therefore, the fact that Directive 2009/73/EC provided for the possibility that, in
certain limited circumstances, Member States make use of the independent system
operator or independent transmission operator models, in addition to ownership
unbundling, to implement the unbundling requirement, does not discriminate de
facto against transmission pipeline transport service suppliers from Russian origin.
The European Union explains the reasons for this in more detail hereafter.
(a) There is no evidence that the ISO and ITO
unbundling models are "less restrictive" than ownership
unbundling

306.

First, there is no evidence that the ISO and ITO unbundling models are "less
restrictive"316 than ownership unbundling. For all three unbundling models
enshrined in Directive 2009/73/EC, the objective is the same: ensuring
independence of the transmission interest, on the one hand, from the production
and supply interests, on the other hand ("effective unbundling"), in order to
guarantee non-discriminatory access to and use of the transmission pipelines by all

313

Appellate Body Report, US – Clove Cigarettes, paras. 178-180, referring to Appellate Body Report,
EC – Asbestos, para. 100 and Appellate Body Report, US – Tuna II (Mexico), para. 215.

314

Appellate Body Report, Argentina – Financial Services, para. 6.127. See also Appellate Body, EC –
Seal Products, para. 5.95 and footnote 1019 (original emphasis).

315

See Appellate Body Report, Chile – Alcoholic Beverages, para. 67.

316

Russia's first written submission, paras. 314, 319.
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producers and suppliers (as opposed to those related to the TSOs).317 Also in case
of the ISO and ITO models, requirements concerning the independence of
transmission from production and supply activities must be complied with.318 This
is ensured by means of specific additional rules.319 Contrary to what is argued by
Russia, the implementation of the unbundling models does not "disrupt[] the
conditions of competition among market players differently".320 To the contrary,
the implementation of all three unbundling models enhances competitive
conditions in the market. The models achieve this intended result via different
avenues, i.e. different sets of rules, and consequently some aspects of the rules –
beyond

ensuring

the

effective

separation

between

transmission

and

production/supply, which applies in all three models – are not and cannot be
absolutely identical.
307.

Comprehension of Russia's allegations is obstructed by the incorrect presentation
of the unbundling models from the very beginning of the submission.

308.

For example, as a starting point, Russia alleges that all 3 models "stipulate that
VIUs may not be involved in both the supply and transmission of natural gas".321
This is incorrect and indicates misunderstanding of all models. Under all models,
entities active in production or supply could at the same time be involved in
transmission activities, should certain conditions be met. These conditions seek to
ensure that the simultaneous involvement in both sets of activities (transmission,
on one hand, and production and supply, on the other) are not such that a conflict
of interests between the two sets of activities arises, which conflict would put into
question the independent operation of the transmission network by the TSO.

317

See Recital (6) of Directive 2009/73/EC.

318

Recital (15) of Directive 2009/73/EC; See in particular Article 14(2)(a) of Directive 2009/73/EC;
and Article 18 of Directive 2009/73/EC .

319

Recital (16) of Directive 2009/73/EC.

320

Russia's first written submission, para. 38.

321

Russia's first written submission, para. 38.
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309.

Next, Russia also incorrectly describes which Member States have transposed
which unbundling models.322 Contrary to what Russian describes as a factual
situation:

310.



Not only Belgium, Lithuania and Estonia have transposed ownership
unbundling only. The same is the case with Denmark, the Netherlands and
Sweden.



France does not allow only the ITO model, as Russia alleges, but has
transposed both the ownership unbundling and ITO model (as discussed
before, all Member States have to transpose ownership unbundling and this is
indeed the case).

Another example of Russia's incorrect description of the Directive is the
description of the ownership unbundling model. Contrary to what Russia alleges,
recital (18) of the Directive does not suggest that ownership unbundling is the
most restrictive model. This recital only clarifies that Member States could, in
transposing the Directive, only transpose the ownership unbundling model (as the
main model) and are not obliged to transpose also the ISO and/or ITO models.
There is no comparison of the "restrictiveness" of the models in recital (18) or
elsewhere in the Directive.323

311.

Moreover, contrary to what Russia argues, the rules on ownership unbundling as
described in paragraphs 33 and 36 of Russia's first written submission are not
focused on VIUs which control at the same time the TSO, but on all TSOs
operating on the market, irrespective of whether they were or have been part of a
vertically integrated structure. And even if one is to consider the ownership
unbundling rules from the specific perspective of such a VIU, it is incorrect to
claim that ownership unbundling requires divesture of participations in the TSO,
as Russia implies. Under the ownership unbundling model, a producer or supplier
(or an entity that controls a producer or supplier) could have a passive minority
shareholding (without voting rights) in the TSO and receive all dividends that
follow from such a shareholding.

322

Russia's first written submission, para. 39.

323

Apart from restrictiveness from the point of view of eliminating the conflict of interests between
transmission and production/supply, on which issue the Directive indicates that all models can
achieve this aim.
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312.

It is further incorrect to claim that recital (15) of the Directive "authorizes"
Member States to implement ownership unbundling by requiring "direct
divestiture".324 The recital explains how Member States could ensure the
implementation of the ownership unbundling and clarifies that it is possible that a
VIU could either sell off the transmission assets or carry out a shares split at the
level of the VIU shareholders.

313.

In fact, the ISO and ITO models are much more restrictive than ownership
unbundling in terms of the behavioural and organisational measures that need to be
taken in order to comply with the models and the constant regulatory oversight to
which they are subject. This also explains why the national regulatory authority is
granted additional tasks in respect of TSOs unbundled under the ITO and ITO
models.325 From this point of view, the ITO and ISO rules give much less
"flexibility" than ownership unbundling.

314.

Russia appears to draw a comparison of "restrictiveness" between the different
models in terms of (i) retaining the ownership of the network326 and (ii) enjoying
ongoing financial benefits.327 Russia also suggests that (iii) the supervisory body
of an ITO would be able to control or at least influence the decision-making in the
ITO.328 However, all these arguments are incorrect.
(i).

315.

Ownership of the network

For the reasons already mentioned above, it is incorrect to state that undertakings
operating in Member States that require full ownership unbundling are forced to
sell their transmission system assets. First, undertakings which are producers or
suppliers or which control such producers or suppliers will be concerned by the
unbundling rules for TSOs only if they wish, at the same time, to act as a TSO or
to have shareholdings in the TSO or the network it operates. Second, such
undertakings could maintain minority shareholdings in a TSO and the transmission
system.

324

Russia's first written submission, paras. 37, 320.

325

See Articles 41(3) and (5) of Directive 2009/73/EC.

326

Russia's first written submission, paras. 41, 46, 320, 321.

327

Russia's first written submission, paras. 42, 46, 321.

328

Russia's first written submission, paras. 47-58, 322-323.
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316.

What Russia seems to focus on is the particular case of a VIU that wants to control
the TSOs and the transmission network at the same time as its controls production
and supply entities. However, no matter the model that applies, "effective
unbundling" will need to be ensured, and thus there will be an "effective
separation of networks from activities of production and supply".329 While Russia
seems to allege that from the point of view of such a VIU, the ISO and ITO model
would be more advantageous, it does not – and cannot – demonstrate on the basis
of evidence why this would be the case. In fact, all of the statements made in this
respect are incorrect.

317.

In particular, Russia incorrectly alleges that in the ITO and ISO models the VIU is
the owner of the transmission network.330 In fact, in the ITO model, the TSO (i.e.
the ITO) which is a separate entity should be the transmission system owner.331
The ITO could then be a subsidiary of the VIU.

318.

In the ISO model, the owner of the network is not the VIU but the "transmission
system owner",332 which might or might not be part of a VIU. If the owner is a
subsidiary of a VIU, Article 15 of Directive 2009/73/EC requires that the owner is
legally and functionally unbundled from VIU activities not related to transmission,
i.e. from the production and supply activities. However, in the ISO model it could
also be the case that the system owner is not part of a VIU (in which case the
requirements for legal and functional unbundling in Article 15 will not apply).

319.

Russia seems to consider the ISO and ITO rules on transmission ownership as
ways to influence the network operation and that this constitutes the main
"advantage", compared to ownership unbundling. However, this would be a blatant
misuse of the ISO and ITO rules and would violate their very purpose. While a
VIU could have as a subsidiary the ITO (in the ITO model) and the system owner
(in the ISO model), which would own the transmission network, in both models

329

Recital (6) of Directive 2009/73/EC.

330

Russia's first written submission, paras. 41, 46, 321.

331

Article 17(1) of Directive 2009/73/EC.

332

Article 14 of Directive 2009/73/EC.
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detailed regulatory rules333 ensure the independent operation of the network from
undue VIU influence. The VIU cannot control the network operation, as this is the
very aim of unbundling. Compliance is ensured through enforcement by the
national authority. Any approach to the ISO or ITO model in which the VIU would
try to influence TSO decision-making in order to favour its production or supply
interests would thus be illegal. Under both models, the requirement for unbundling
of transmission from production and supply interests apply and the national
regulatory authorities are required to ensure compliance with the rules which the
two models set out in this respect.334
320.

In this context, it is important to stress that Russia's argument that the VIU "retains
network management"335 portraits Russia's fundamental misunderstanding of the
ITO model. If the ITO model is correctly implemented, network management is to
be carried out independently from production and supply interests of the VIU and,
therefore, network management cannot be considered "to remain with the VIU". If
this is the case, it would in fact mean that there is no effective unbundling in place.

321.

Further, it is also incorrect to state that in the ITO model "the VIU retains …
investment decisions regarding the TSO (i.e. the ITO)".336 In fact, there are
specific rules in place under the ITO model to ensure that the necessary
investments are made in the network, despite the fact that the TSO (i.e. the ITO)
remains part of a VIU. This is important in order to prevent a situation whereby
the VIU does not carry out or delays the necessary investments in the network, to
the detriment of competitors (who are active in production and/or supply) relying
on the use of the transmission network in question.

322.

By way of example, two main rules could be highlighted:


First, specific obligations are imposed on the VIU. More specifically, Article
17(1)(d) requires that "appropriate financial resources for future investment
projects and/or for the replacement of existing assets shall be made available to

333

While ownership unbundling relies on structural rules to ensure this independence, ISO and ITO
reply on more detailed regulatory and behavioural rules, which entail much more regulatory
oversight.

334

Article 41 of Directive 2009/73/EC.

335

Russia's first written submission, para. 46.

336

Russia's first written submission, para. 46.

- 96 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

the transmission system operator in due time by the VIU following an
appropriate request from the transmission system operator". The TSO has to
inform the national regulatory authority of these financial resources337 The
regulator, who is obliged to ensure that all obligations under the Directive are
respected,338 must oversee compliance also with the above obligation of the
VIU.


Second, specific obligations are imposed on the ITO as regards network
development and investment. The Directive requires ITOs to set up a "ten-year
network development plan" on an annual basis identifying both the investments
already decided upon and new investments which need to be executed within
the next three years in order to ensure that the necessary investments are made
in the network.339 The ITO is under the obligation to submit annually to the
national regulatory authority this ten-year network development plan,
following the procedure set out in Article 22 of the Directive.340 Through the
implementation of this procedure the Member States ensure that the investment
in question is made.
(ii).

323.

Financial benefits

Russia is also unable to demonstrate the higher on-going financial benefits in case
of the ITO and ISO models it alleges.

324.

Market players have to pay transmission tariffs to the TSO and not to the VIU, as
it is the TSO that operates the network. Moreover, due to the requirements for
unbundling of accounts341 between the different sets of activities, which apply in
case of all three unbundling models, the transmission tariffs collected cannot be

337

Article 18(8) of Directive 2009/73/EC.

338

Article 41(1)(b) of Directive 2009/73/EC.

339

Article 22 of Directive 2009/73/EC.

340

The regulatory authority is under the obligation to consult all actual or potential system users on the
ten-year network development plan in an open and transparent manner and must publish the result
of the consultation process, in particular possible needs for investments. The regulatory authority
must examine whether the ten-year network development plan covers all investment needs
identified during the consultation process, and whether it is consistent with the non-binding
European Union-wide ten-year network development plan referred to in Article 8(3)(b) of the Gas
Regulation 715/2009. The regulatory authority may require the ITO to amend its ten-year network
development plan.
If the ITO, other than for overriding reasons beyond its control, does not execute an investment
which under the ten-year network development plan was to be executed in the following 3 years,
the regulatory authority is required to take at least one of the following measures:
(a) require the ITO to execute the investments in question;
(b) organise a tender procedure open to any investors for the investment in question; or
(c) oblige the ITO to accept a capital increase to finance the necessary investments and allow
independent investors to participate in the capital.

341

Article 31 of Directive 2009/73/EC.
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used to finance production or supply activities. The national regulatory authority
monitors compliance with this obligation.342 Also, the regulator must oversee that
there is no cross-subsidisation between transmission and other activities.343 This is
particularly relevant in the context of a VIU structure. Thus "financial benefits"
only accrue to the VIU in the form of dividends from shares, which (i.e. dividends
from shares) is not specific to the ITO or ISO model.
(iii).
325.

Role of the supervisory body

Further, Russia's description of the functioning of the Supervisory Body in the ITO
model, and the related arguments on ITO independence are legally and factually
wrong.

326.

Russia suggests that the rule on the Supervisory Body would permit the VIU to
control, or at least influence, the decision-making in the ITO model.344 As a result,
according to Russia, the rules that set out the independence and the tasks of the
ITO would be undermined.345

327.

Russia's arguments represent, once more, a fundamental misunderstanding of the
very nature of the ITO model, and the role of the Supervisory Body. The ITO rules
require that the ITO has an independent management.346 The role of the
Supervisory Body is precisely to permit the VIU to be represented in certain
decisions concerning the ITO. However, this concerns only very specific decisions
and is subject to a number of regulatory requirements to be met. The decisionmaking rights are such that it is ensured that the production and supply interests in
the VIU do not influence the independent operation of the network, which is
exactly the aim of unbundling.

328.

To ensure that there is a correct balance in decision-making between the ITO
management and the Supervisory Body, the Directive contains a number of
guarantees, which the European Union sets out below.

342

Article 41(1)(b) of Directive 2009/73/EC.

343

Article 41(1)(f) of Directive 2009/73/EC.

344

Russia's first written submission, paras. 47-53, 323.

345

Russia's first written submission, paras. 54-58, 323.

346

Article 19 of Directive 2009/73/EC.
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329.

First, the Directive provides strict rules for independence of the ITO
management.347 These rules ensure that the ITO management is independent from
the other parts of the VIU, i.e. from all activities and interests not related to
transmission.

330.

Second, the Directive reserves for the ITO management all decisions concerning
the day-to-day activities of the TSO and the management of the network and tenyear network development plan. Such decisions are explicitly excluded from the
decision-making of the Supervisory Body.348 This is because these decisions are
crucial to the independent operation of the network and for investment in the
network. These issues must be separated from any influence by production and
supply interests in the VIU.

331.

Third, the Directive does not set out a specific number of persons which the
Supervisory Body must include. The exact number may vary depending on the
national corporate law rules or the form of the undertaking. However, it is entirely
incorrect to conclude that, in a case where the VIU representatives would
constitute the majority in the Supervisory Body, the VIU would "almost certain"
be able to "maintain considerable control over the ITO".349 As explained, the VIU
can, via the Supervisory Body, only be involved in the decisions that are
specifically provided under the Directive. The delineation from the decisionmaking competences of the ITO management is specifically set out in Article
20(1).

332.

Fourth, the Directive ensures control over the Supervisory Body by the national
regulatory authority. According to Article 19(2) of Directive 2009/73/EC, the
regulator controls the decisions by the Supervisory Body under Article 19(1)
concerning the management and administrative bodies of the TSO. Such decisions
must be notified to the regulatory authority and can only become binding if the
national regulatory authority has not raised any objections within a period of three
weeks after the notification. Russia suggests that there are "no clear consequences

347

Article 19 of Directive 2009/73/EC.

348

Article 20(1) of Directive 2009/73/EC.

349

Russia's first written submission, paras. 56, 323.
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following an objection".350 Yet, such consequences are clear: an objection means
the decision cannot become binding.
333.

Fifth, pursuant to Article 20(3) of Directive 2009/73/EC, requirements for
independence of the management of the TSO in Article 19, apply to the
Supervisory Body as well. Certain of these requirements apply to at least half of
the members of the Supervisory Body minus one.351 Other requirements apply to
all members of the Supervisory Body.352

334.

Sixth, the independence of the ITO is explicitly required by the Directive and a
number of detailed rules ensure this. In particular, Article 18 of the Directive sets
out the general obligation of independence of the ITO, providing that the ITO must
have effective decision-making rights, independent from the VIU, with respect to
assets necessary to operate, maintain and develop the transmission system.353 This
implies a general requirement of independence as regards network ownership and
operation. In particular, any other part of the VIU is not allowed to determine,
directly or indirectly, the competitive behaviour of the ITO in relation to the dayto-day activities and management of the network, and in relation to activities of the
ITO for the preparation of the ten-year network development plan.354 The principle
of ITO independence is further underpinned by the following rules:


The ITO must have the power to raise money on the capital market.355



Subsidiaries of the VIU performing functions of production or supply cannot
have any direct or indirect shareholding in the ITO. The ITO itself cannot have
any direct or indirect shareholding in any subsidiary of the VIU performing
functions of production or supply, nor receive dividends or any other financial
benefit from such subsidiary.356 In practice this means that the production or
supply subsidiary and the ITO can be positioned under a common parent
company, but cannot be a direct or indirect subsidiary of each other.



In order to avoid any preferential treatment, all commercial and financial
relations between the ITO and other parts of the VIU, including loans from the

350

Russia's first written submission, para. 49.

351

Article 20(3), first sub-paragraph of Directive 2009/73/EC.

352

Article 20(3), second sub-paragraph of Directive 2009/73/EC.

353

Article 18(1)(a) of Directive 2009/73/EC.

354

Article 18(4) of Directive 2009/73/EC.

355

Article 18(1)(b) of Directive 2009/73/EC.

356

Article 18(3) of Directive 2009/73/EC.
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ITO to other parts of the VIU, must comply with market conditions and must
be disclosed to the regulatory authority upon request.357 All commercial and
financial relations with other parts of the vertically integrated undertaking
giving rise to a formal agreement, oral or written, must be submitted for
approval to the regulatory authority.358

335.



The VIU must refrain from any action impeding or prejudicing the ITO from
complying with its obligations and must not require the ITO to seek permission
from it in fulfilling those obligations359



The overall management structure and the corporate statutes of the ITO should
provide for a decision-making structure and rules ensuring effective
independence of the ITO in compliance with these provisions.360

The European Union further notes that, contrary to what Russia seeks to imply,361
the phrase "Without prejudice to the decision-making rights of the Supervisory
Body under Article 20", used in Article 17(1)(d) and Article 18, in no way extends
the decision-making powers of the Supervisory Body beyond what is set out in
Articles 19(1) and 20(1) of the Directive. The phrase only clarifies that the
obligations of the VIU to make appropriate financial resources available to the
ITO does not undermine its power to take decisions concerning the amount of
dividends distributed to shareholders.

336.

Hence, the independence of the ITO from production and supply interests will be
ensured and this is enforced by the national regulatory authority. This is achieved
via a set of detailed behavioural and organisational requirements and is subject to
reporting to and approval by the regulator, as well as additional regulatory
oversight. This explains why Article 41(5) provides for additional competences for
the regulator in case of the ITO model. If anything, it means that ITO rules give
much less "flexibility" than ownership unbundling.

337.

In sum, for all the above reasons, Russia is incorrect to claim that the ISO and ITO
unbundling models are "less restrictive" than ownership unbundling and that the
unbundling requirement in Directive 2009/73/EC would modify the conditions of
competition.

357

Article 18(6) of Directive 2009/73/EC.

358

Article 18(7) of Directive 2009/73/EC.

359

Article 18(9) of Directive 2009/73/EC.

360

Article 18(4) of Directive 2009/73/EC.

361

Russia's first written submission, paras. 55-56.
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(b) There is no evidence that ISO and ITO are not
available to Russian suppliers

338.

Second, Russia cannot demonstrate either that any detrimental impact (if that
would exist – quod non) of the unbundling requirement is predominantly362 on the
group of pipeline transmission transport service suppliers from Russia. In fact,
Russian gas transport service suppliers are also active in Member States that have
implemented the ITO models.

339.

For instance, GASCADE Gastransport GmbH is an undertaking engaged in gas
transport services in Germany, the largest gas market in the European Union and
the largest export market for Gazprom. It is certified as a TSO under the ITO
model. GASCADE is wholly owned by W&G Beteiligungs-GmbH & Co.KG
("W&G"). W&G is on the one hand partially owned by Wintershall Erdgas
Beteiligungs-GmbH (50,02%). On the other hand, W&G is partially owned by
GAZPROM Germania GmbH (49,98%), whose only shareholder is OOO
GAZPROM export which in turn is owned by OAO GAZPROM.363

340.

Another example is the TSO ONTRAS in Germany, which was certified as an
ITO. On the moment of certification, ONTRAS was 100% owned by Verbundnetz
Gas AG ("VNG"). VNG itself was owned by electricity and gas supplier EWE
(47.90%), VNG Verwaltungs- und Beteiligungsgesellschaft (25,79%), Wintershall
Holding GmbH (15,79%), and GAZPROM Germania GmbH (10,52%).
GAZPROM Germania is wholly owned by OOO GAZPROM export which in turn
is wholly owned by OAO GAZPROM.364

341.

Further, NEL Gastransport GmbH is another TSO in Germany, operating under the
ITO model. NEL GT is a 100% daughter company of W&G Beteiligungs-GmbH
& Co. KG ("W&G"). W&G is partially owned by GAZPROM Germania GmbH

362

See Appellate Body Report, Chile – Alcoholic Beverages, para. 67.

363

Commission Opinion of 3 December 2012 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10 of Directive 2009/73/EC - Germany - Certification of GASCADE
Gastransport GmbH, p. 2 (Exhibit EU - 59).

364

Commission Opinion of 3 December 2012 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10 of Directive 2009/73/EC - Germany - Certification of ONTRAS-VNG
Gastransport GmbH, p. 2 (Exhibit EU - 60). The European Union notes that Gazprom has now
disposed of its shareholding in ONTRAS.
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(49,98%), whose only shareholder is OOO GAZPROM export, which in turn is
owned by OAO GAZPROM.
342.

Furthermore, pipeline transport service suppliers from other third countries than
Russia have also been subject to ownership unbundling. To give one example,
Transport et Infrastructures Gaz France S.A. ("TIGF") in France is certified as
ownership unbundled. TIGF is owned by TIGF Investissements S.A.S., a daughter
company of TIGF Holding which in turn is owned by Snam S.p.A. (45%), Pacific
Mezz Luxembourg (35%) and Société C31 S.A.S. (20%). Pacific Mezz is owned
by GIC Private Limited, which in turn is 100% controlled by the Ministry of
Finance of Singapore.365

343.

This evidence shows that the Russian pipeline transport service suppliers have also
made use of the ITO model and that they are not predominantly subject to
ownership unbundling. Hence, the ownership unbundling requirement is not
predominantly imposed on Russian transmission pipeline transport service
suppliers. Therefore, Russia fails to demonstrate that the unbundling measure de
facto violates the European Union's obligation under Article II:1 of the GATS.

3.4.

CLAIM X: RUSSIA'S CLAIM UNDER ARTICLE III:4 OF THE GATT 1994
3.4.1. Introduction

344.

Russia also claims that the European Union has violated its national treatment
obligation in Article III:4 of the GATT 1994 because pipeline transport service
suppliers in certain Member States have been permitted to adopt the ISO and/or
ITO unbundling models, while Russian-origin natural gas would be transported
and placed on the market in Member States that require ownership unbundling.

345.

Russia essentially claims that the unbundling measure under Directive 2009/73/EC
enables Member States "to choose between requiring full ownership unbundling or
permitting VIUs to adopt the less restrictive unbundling models".366 Such
"differential treatment results [according to Russia] in a 'detrimental impact' on the

365

Commission Opinion of 4 June 2014 pursuant to Article 3(1) of Regulation (EC) No 715/2009 and
Article 10(6) of Directive 2009/73/EC - France - Certification of TIGF, pp. 1-2 (Exhibit EU - 61).

366

Russia's first written submission, para. 353.
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competitive opportunities for Russian gas compared to like domestic gas within
the meaning of Article III:4".367
346.

The European Union will demonstrate hereafter that this claim is factually
incorrect and is based on an erroneous understanding of the law.
3.4.2. Legal and factual background

347.

The European Union stresses again that Russia seeks to mislead the Panel by
suggesting that Member states may "choose between requiring full ownership
unbundling or permitting VIUs to adopt the less restrictive unbundling models".368

348.

The European Union has already explained in paragraphs 256-257 above, that this
is an entirely incorrect and misleading description of the unbundling requirement
in EU law. In fact, the Directive obliged Member States to transpose into their
national legal order ownership unbundling in all cases (as no undertaking could be
prevented from using it369).

349.

Moreover, the European Union has also shown, in paragraphs 313-337 above, that
Russia cannot demonstrate that ownership unbundling would be "more restrictive"
than the other unbundling models. All models seek to ensure effective separation
of networks form activities of production and supply (effective unbundling).370 If
anything, the ISO and ITO models are less flexible and involve much more
regulatory oversight than ownership unbundling.
3.4.3. Legal standard

350.

Russia makes a national treatment claim under Article III:4 of the GATT 1994.
This provision reads as follows:

367

Russia's first written submission, para. 353.

368

Russia's first written submission, para. 353.

369

Article 9(11) of Directive 2009/73/EC.

370

Recital (6) of Directive 2009/73/EC.

- 104 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

The products of the territory of any contracting party imported
into the territory of any other contracting party shall be accorded
treatment no less favourable than that accorded to like products of
national origin in respect of all laws, regulations and requirements
affecting their internal sale, offering for sale, purchase,
transportation, distribution or use. The provisions of this
paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the
economic operation of the means of transport and not on the
nationality of the product.

351.

For a violation of Article III:4 to be established, three elements must be
satisfied:371
a) the imported and domestic products at issue are ‘like products’;
b) the measure at issue is a ‘law, regulation, or requirement affecting their internal
sale, offering for sale, purchase, transportation, distribution, or use’; and
c) the imported products are accorded ‘less favourable’ treatment than that
accorded to like domestic products.
3.4.3.1

352.

Imported and domestic products must be "like" products

The European Union recalls that to determine "likeness" of goods, panels rely on
four criteria, which are as follows:372 (i) the product’s properties, nature and
quality; (ii) the end-uses of the products; (iii) consumers’ tastes and habits; and,
(iv) the tariff classification of the products. The question is whether an identifiable
group of consumers would consider the products in question to be interchangeable
or substitutable and, therefore, in a competitive relationship.373
3.4.3.2
Law, regulation, or requirement affecting their internal
sale, offering for sale, purchase, transportation, distribution, or use

353.

The Appellate Body has clarified that "not any 'laws, regulations and
requirements'" are covered by Article III:4 of the GATT 1994, but "only those
which 'affect' the specific transactions, activities and uses mentioned in that
provision".374 This provision covers those measures which, even though their main

371

Appellate Body Report, Korea – Various Measures on Beef, para. 113; Appellate Body Report,
Thailand – Cigarettes (Philippines), para. 127; Appellate Body Report, EC – Seal Products, para.
5.99.

372

Report of the Working Party on Border Tax Adjustments, BISD 18S/97, para. 18.

373

Appellate Body Report, US – Clove Cigarettes, para. 120; Appellate Body Report, Philippines –
Distilled Spirits, para. 125; Appellate Body Report, EC – Asbestos, para. 99.

374

Appellate Body Report, US – FSC (Article 21.5 – EC), para. 208 (original emphasis).
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objective is not to regulate the internal sale, offering for sale, purchase or use of
the product, affect the conditions of competition of the products in question on the
domestic market.375 However, the interpretation of the term "affect" does not mean
that any measure that might hypothetically affect the conditions of competition of
hypothetical products could be covered by Article III:4 of the GATT 1994.376
3.4.3.3
The imported products are accorded less favourable
treatment than that accorded to like domestic products
354.

The Appellate Body has clarified the meaning of the term "treatment no less
favourable" in Article III:4 of the GATT 1994. First, this term requires effective
equality of opportunities for imported products to compete with like domestic
products.377

355.

Second, a formal difference in treatment between imported and domestic like
products is neither necessary, nor sufficient, to establish that imported products are
accorded less favourable treatment than that accorded to like domestic products.378
Indeed, Article III:4 does not require identical treatment of imported and like
domestic products, but rather equality of competitive conditions between these like
products.379

356.

Third, because Article III:4 is concerned with ensuring effective equality of
competitive opportunities for imported products, a determination of whether
imported products are treated less favourably than like domestic products involves

375

See Appellate Body Report, China – Auto Parts, para. 195.

376

Panel Report, Argentina – Financial Services, para. 7.1028. This point was not appealed.

377

Appellate Body Report, US – Clove Cigarettes, para. 176; Appellate Body Report, China –
Publications and Audiovisual Products, para. 305; Appellate Body Report, Korea – Various
Measures on Beef, paras. 135-136; Appellate Body Report, Thailand – Cigarettes (Philippines),
para. 126; Appellate Body Report, EC – Seal Products, para. 5.101.

378

Appellate Body Report, US – Clove Cigarettes, para. 177; Appellate Body Report, Korea – Various
Measures on Beef, para. 137; Appellate Body Report, Thailand – Cigarettes (Philippines), para.
128; Appellate Body Report, EC – Asbestos, para. 100; Appellate Body Report, EC – Seal
Products, para. 5.101.

379

Appellate Body Report, EC – Seal Products, para. 5.108 (original emphasis).
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an assessment of the implication of the contested measure for the equality of
competitive conditions between imported and like domestic products.380
357.

Fourth, the Appellate Body has further clarified how to determine whether the
measure at issue modifies the conditions of competition to the detriment on
imported products:
In determining whether the detrimental impact on competitive
opportunities for like imported products is attributable to, or has a
genuine relationship with, the measure at issue, the relevant
question is "whether it is the governmental measure at issue that
'affects the conditions under which like goods, domestic and
imported, compete in the market within a Member's territory'".381

358.

In other words, there must be in every case a genuine relationship between the
measure at issue and its adverse impact on competitive opportunities for imported
versus like domestic products to support a finding that imported products are
treated less favourably.382 According to the Appellate Body, when determining
whether the measure at issue modifies the conditions of competition, a panel must
examine the "design, structure, and expected operation" of that measure.383
3.4.4. Application of the legal standard to the facts
3.4.4.1

359.

Imported and domestic gas are "like" products

The European Union does not contest that domestic and imported natural gas are
"like products". Imported and domestic natural gas competes with each other (as
all gas on the market) and the fostering of competition on the EU gas market, be it
gas of domestic or imported origin, is the very purpose of Directive 2009/73/EC.

360.

The European Union does contest that LNG is "like" natural gas. First, the
physical characteristics are different: LNG is liquid, while natural gas is in gaseous
form. Further, the end-use is different: LNG is meant to be transported by means
of ships or trucks, and needs to be re-gasified for further use. Natural gas is

380

Appellate Body Report, US – Clove Cigarettes, paras. 177 and 179; Appellate Body Report,
Thailand – Cigarettes (Philippines), para. 129; Appellate Body Report, Korea – Various Measures
on Beef, para. 137; Appellate Body Report, EC – Seal Products, para. 5.101.

381

Appellate Body Report, EC – Seal Products, para. 5.105.

382

Appellate Body Report, US – COOL, para. 270; Appellate Body Report, US – Tuna II (Mexico),
pare. 214 (footnote 457); Appellate Body Report, Thailand – Cigarettes (Philippines), para. 134;
Appellate Body Report, EC – Seal Products, para. 5.101.

383

Appellate Body, EC – Seal Products, para. 5.95 and footnote 1019 (original emphasis).
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transported via pipelines and can be directly used by consumers. Finally, LNG and
natural gas have a different tariff classification. LNG is classified under HS
2711.11 while natural gas is classified under HS 2711.21.384
3.4.4.2
The unbundling measure does not constitute a law,
regulation, or requirement affecting the internal sale, offering for
sale, purchase, transportation, distribution, or use of gas
361.

The European Union disagrees that the ownership unbundling requirement
constitutes a matter falling within the scope of Article III:4 of the GATT 1994.
The ownership unbundling requirement does not concern a matter referred to in
Article III:4 since it does not affect the conditions of competition of gas on the
domestic market.385 Such effect is merely "hypothetical".386

362.

Indeed, the gas sold by a gas producing or supplying undertaking is not affected by
the unbundling measures. Gas producers and suppliers can sell without any
limitation gas into the market of the European Union. In fact, the unbundling
measure is exactly meant to increase competition between gas of different origin
and to ensure that gas from different producers and suppliers is not foreclosed
from having access to the transmission network.387 There is no link between the
origin of the gas that flows through a pipeline and the origin of the service
supplier, because of the third party access principle: All gas on the market,
irrespective of (i) the origin of the gas; (ii) the nationality of the producer or
supplier that wants to use the transmission network; (iii) the nationality of the TSO
operating the transmission network; or (iv) the nationality of the entity controlling
the TSO, benefits from the third party access principle.
3.4.4.3
The imported gas is not accorded less favourable
treatment than that accorded to like domestic gas

384

Harmonized
Commodity
Description
and
Coding
System,
Chapter
27,
http://www.wcoomd.org/en/topics/nomenclature/instrument-andtools/hs_nomenclature_2012/~/media/8D23259F053446A0A1C0ED3F526B0C7B.ashx (Exhibit
EU - 32).

385

See Appellate Body Report, China – Auto Parts, para. 195.

386

Panel Report, Argentina – Financial Services, para. 7.1028.

387

Recital (6) of Directive 2009/73/EC.
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363.

As the European Union has explained, Article III:4 is concerned with ensuring
effective equality of competitive opportunities for imported products. Therefore, a
determination of whether imported products are treated less favourably than like
domestic products involves an assessment of the implication of the contested
measure for the equality of competitive conditions between imported and like
domestic products.388

364.

There may only be a finding that imported Russian-origin gas is treated less
favourably if there is a genuine relationship between the unbundling measure and
the alleged389 adverse impact on competitive opportunities for Russian-origin
imported gas versus like domestic gas.390 The "design, structure, and expected
operation"391 of the unbundling measure in Directive 2009/73/EC does not support
such finding. In case of a claim of de facto discrimination, the complainant must
show that, even if a measure is origin-neutral on its face, it modifies the conditions
of competition to the detriment of the group of imported products from one WTO
Member as compared with the group of domestic like products or like products
originating in any other country.392 It is not sufficient that the complainant points
to one or a few imported products that are treated “less favourably”.393
3.4.4.3.1
The
unbundling
requirement
in
Directive
2009/73/EC does not distinguish based on origin of gas

365.

Nothing in Directive 2009/73/EC indicates that the implementation of the
unbundling requirement, and the choice of the model to be used by the TSO
operating the network, is in any way based on the origin of the gas being supplied
through the network. There is thus no distinction based on origin in the unbundling

388

Appellate Body Report, US – Clove Cigarettes, paras. 177 and 179; Appellate Body Report,
Thailand – Cigarettes (Philippines), para. 129; Appellate Body Report, Korea – Various Measures
on Beef, para. 137; Appellate Body Report, EC – Seal Products, para. 5.101.

389

The European Union recalls that it disputes that the fact that a transmission service operator that has
relied on the ITO or ISO model would provide an "advantage" to the gas supplied by that operator
in comparison to gas supplied by an operator that had to comply with the ownership unbundling
model.

390

Appellate Body Report, US – COOL, para. 270; Appellate Body Report, US – Tuna II (Mexico),
pare. 214 (footnote 457); Appellate Body Report, Thailand – Cigarettes (Philippines), para. 134;
Appellate Body Report, EC – Seal Products, para. 5.101.

391

Appellate Body, EC – Seal Products, para. 5.95 and footnote 1019 (original emphasis).

392

Appellate Body Report, US – Tuna II (Mexico), paras. 214-215, 221, 231.

393

Appellate Body Report, US – Clove Cigarettes, para. 193 (emphasis added).
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measure contained in Directive 2009/73/EC and thus no violation of the European
Union's national treatment obligation in Article III:4 of the GATT 1994.
3.4.4.3.2
The national treatment of gas must be assessed in the
Member State that has implemented the unbundling measure

366.

Russia suggests that the different implementation of the unbundling measure in the
Member States, i.e. some Member States implementing ownership unbundling
only, while other Member States providing also the ISO and ITO options, concerns
a national treatment violation because it would disadvantage gas imported from
Russia.

367.

However, the national treatment must be assessed in each Member State
separately. The fact that there is differential treatment "between or across Member
States"394 in the implementation of the unbundling measure – which is typical for a
Directive in EU law and far from unusual in a federal system – does not constitute
a violation of the national treatment obligation in respect of imported gas. In a
Member State that has implemented ownership unbundling only, all pipeline
transport service suppliers, no matter their origin are treated the same. Moreover,
there is also no distinction regarding the origin of the gas.
3.4.4.3.3
The
unbundling
requirement
in
Directive
2009/73/EC does not modify the competitive opportunities of
imported gas

368.

Russia appears to make an automatic connection between the application of the
unbundling measure to suppliers of gas pipeline transport services, on the one
hand, and the competitive opportunities of gas sold by gas producers and suppliers,
on the other hand. Yet, Russia is unable to demonstrate why and how the
unbundling requirement affects the competitive opportunities of imported gas.
Imported gas has exactly the same competitive opportunities as domestic gas in
each of the Member States.

369.

When making its claim, Russia seeks to rely on the situation in Lithuania,395
essentially repeating the arguments it made when asserting that the unbundling

394

Russia's first written submission, para. 360.

395

Russia's first written submission, paras. 354, 357.

- 110 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

measure modifies the conditions of competition of Russian pipeline transport
services and service suppliers in Lithuania and would violate Article II:1 of the
GATS.396 However, Russia does not demonstrate how the competitive
opportunities of Russian gas in Lithuania would be affected. In fact, Russia
accepts explicitly that Gazprom may import gas to Lithuania without any
limitation.397
370.

Moreover, recent gas deals that Gazprom has publicly announced directly
contradict Russia's claim that the competitive position of Russian gas would be
affected. In particular, on 18 March 2016, Gazprom announced:
The auction of Gazprom Export for sales of natural gas for the
Baltic States conducted on March 15–17, 2016 has ended
successfully. This sales mechanism supplements the system of
long-term contracts. As a result of the auction, deals for 80 lots
with 6 clients were concluded, with a total volume of over 420
million cubic meters of gas sold.398

371.

Moreover, Gazprom's annual report for 2014 (the latest available) provides that:
At the same time, as in previous years, in 2014 Gazprom Group
covered 100% of natural gas demand in Moldova, Latvia,
Lithuania and Estonia.399

372.

Furthermore, Russia suggests that, because Gazprom was in Lithuania subject to
ownership unbundling, rather than the ISO or ITO models (that would be available
in other Member States), it "had to give up all transport fees and other revenue
associated with being the TSO and helping to operate the transmission system".400
However, as the European Union has explained before, under any unbundling
model, the transmission fees are paid to the TSO and not to the VIU. Due to the
requirements for unbundling of accounts401 between the different sets of activities,
which apply in case of all three unbundling models, the transmission tariffs
collected cannot be used to finance production or supply activities. The national

396

See Russia's first written submission, para. 329.

397

Russia's first written submission, para. 357.

398

Gazprom
Export’s
gas
auction
for
Baltic
states
completed,
http://www.gazprom.com/about/subsidiaries/news/2016/march/article269297/ (Exhibit EU - 62).

399

Gazprom Annual Report, http://www.gazprom.com/f/posts/60/660385/gazprom-annual-report2014-en.pdf, p. 81 (Exhibit EU - 63).

400

Russia's first written submission, para. 357.

401

Article 31 of Directive 2009/73/EC.
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regulatory authority monitors compliance with this obligation.402 Also, the
regulator must oversee that there is no cross-subsidisation between transmission
and other activities.403 Hence, Russia is wrong to claim that there are financial
advantages linked to the TSO or ISO models compared to the ownership model.
373.

All this evidence directly contradicts Russia's unsubstantiated assertion that the
unbundling measure would affect the competitive opportunities of imported
Russian gas.
3.4.4.3.4
The
unbundling
requirement
in
Directive
2009/73/EC does not predominantly affect Russian gas

374.

The European Union disputes that the alleged detrimental impact on the
competitive position of gas (if there would be such impact at all – quod non) of the
ownership unbundling requirement is predominantly on the gas imported from
Russia when compared to domestic gas produced in the Member States of the
European Union.

375.

The European Union has already explained that, in case of a Directive which
requires implementation in the Member States, national treatment should be
assessed in each individual Member State. Russia has not provided any evidence
how gas from Russian origin would be treated less favourable than domestic gas,
for instance in Lithuania.

376.

Moreover, even if it would be appropriate to make a comparison between gas
imported in certain Member States, and domestic gas from other Member States,
Russia still cannot demonstrate that Russian gas is predominantly imported in
countries that impose ownership unbundling only. For instance, Bulgaria has
transposed all unbundling models and imports essentially only Russian gas.404

3.5.

CLAIM XI: RUSSIA'S CLAIM UNDER ARTICLE I:1 OF THE GATT 1994
3.5.1. Introduction

402

Article 41(1)(b) of Directive 2009/73/EC.

403

Article 41(1)(f) of Directive 2009/73/EC.

404

See GAZPROM Export, Bulgaria, http://www.gazpromexport.ru/en/partners/bulgaria/ (Exhibit EU
- 64).
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377.

Russia further argues that the fact that third-country natural gas suppliers in certain
Member States have been permitted to adopt the ISO or ITO unbundling models
grants an advantage, favour, privilege or immunity to the natural gas imported
from those third-countries that is not immediately and unconditionally accorded to
natural gas originating in Russia, which is placed on the market in Member States
that require ownership unbundling. Russia claims that, therefore, the unbundling
requirement is contrary to the MFN obligation in Article I:1 of the GATT 1994.

378.

Russia essentially claims that, under the unbundling requirement, imported gas
from Russia is treated less favourably than gas imported from other third countries
because Russian gas is placed on the market in Member States that require
ownership unbundling.405 Russia focuses on the application of the unbundling
requirement in Lithuania.406

379.

The European Union will demonstrate that there is no merit in Russia's claim.
3.5.2. Legal standard

380.

Article I:1 of the GATT 1994 provides, in its relevant part, that:
[W]ith respect to all matters referred to in paragraphs 2 and 4 of
Article III,* any advantage, favour, privilege or immunity granted
by any [Member] to any product originating in or destined for any
other country shall be accorded immediately and unconditionally
to the like product originating in or destined for the territories of
all other [Members].

381.

Based on the text of Article I:1, the following elements must be demonstrated to
establish an inconsistency with that provision:
a) the measure at issue falls within the scope of application of Article I:1;
b) the imported products at issue are "like" products within the meaning of Article
I:1;
c) the measure at issue confers an "advantage, favour, privilege, or immunity" on
a product originating in the territory of any country; and
d) the advantage so accorded is not extended "immediately" and
"unconditionally" to "like" products originating in the territory of all Members.

405

Russia's first written submission, paras. 370-371.

406

Russia's first written submission, paras. 372-379.
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382.

Thus, if a Member grants any advantage to any product originating in the territory
of any other country, such advantage must be accorded "immediately and
unconditionally" to like products originating from all other Members.407 The
Appellate Body has confirmed that Article I:1 does not cover only "in law", or de
jure, discrimination but also "in fact", or de facto, discrimination.408
3.5.2.1

383.

Scope of application of Article I:1 of the GATT 1994

From the wording of the provision, it follows that the following types of measures
fall within the scope of Article I:1 of the GATT 1994: (i) customs duties and
charges of any kind imposed on or in connection with importation or exportation
or imposed on the international transfer of payments for imports or exports; (ii) the
method of levying such duties and charges; (iii) all rules and formalities in
connection with importation and exportation; and (iv) all matters referred to in
paragraphs 2 and 4 of Article III of the GATT 1994.409

384.

Measures of types (i) and (iii) must be "in connection with importation or
exportation". Panels have confirmed that for a measure to be considered a rule "in
connection with" importation or exportation, there must be "a certain association,
link or logical relationship between the measure and the [imports or] exports".410
To determine whether there is such link or logical relationship, the "core features
that define the centre of gravity" of a measure must be examined to see whether it
is the importation or exportation that "triggers" the application of the measure.411
A panel has warned that a measure that has a "hypothetical or remote connection
with importation or exportation" must not be considered to be covered by Article
I:1 of the GATT 1994.412

385.

With respect to type (i), panels have clarified that the term "charge … imposed on
the international transfer of payments for imports or exports" constitutes a

407

Appellate Body Report, EC – Seal Products, para. 5.86.

408

Appellate Body Report, Canada – Autos, para. 78.

409

See Panel Report, Argentina – Financial Services, para. 7.974 and Panel Report, EC – Commercial
Vessels, para. 7.80.

410

Panel Report, Argentina – Financial Services, para. 7.984, referring to Panel Report, China – Raw
Materials, para. 7.822-7.824.

411

Panel Report, Argentina – Financial Services, para. 7.987, 7.992.

412

Panel Report, Argentina – Financial Services, para. 7.995.
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"pecuniary burden, cost", "expense", or "[a] price required or demanded for
service rendered or goods supplied"413 which is "imposed on the international
transfer of payments during, contemporaneously with or on the occasion of the
said transfer".414
386.

With respect to type (iv), the matters referred to in paragraph 2 of Article III of the
GATT 1994 concern "internal taxes or other internal charges of any kind". Further,
the matters referred to in paragraph 4 of that provision concern "laws, regulations
and requirements affecting [the] internal sale, offering for sale, purchase,
transportation, distribution or use [of products]". In relation to that paragraph, the
Appellate Body has clarified that "not any 'laws, regulations and requirements'" are
covered by Article III:4 (and thus also by Article I:1), but "only those which
'affect' the specific transactions, activities and uses mentioned in that provision".415
These provisions thus cover those measures which, even though their main
objective is not to regulate the internal sale, offering for sale, purchase or use of
the product, affect the conditions of competition of the products in question on the
domestic market.416 However, the interpretation of the term "affect" does not mean
that any measure that might hypothetically affect the conditions of competition of
hypothetical products could be covered by Article III:4 and thus Article I:1 of the
GATT 1994.417
3.5.2.2

387.

Imported products at issue must be "like" products

In the context of trade in goods, in order to determine the "likeness" of the goods,
panels traditionally rely on four criteria, which are as follows:418 (i) the product’s
properties, nature and quality; (ii) the end-uses of the products; (iii) consumers’
tastes and habits; and, (iv) the tariff classification of the products.

413

Panel Report, China – Raw Materials, para. 7.820; Panel Report, Argentina – Financial Services,
para. 7.1003.

414

Panel Report, Argentina – Financial Services, para. 1005.

415

Appellate Body Report, US – FSC (Article 21.5 – EC), para. 208 (original emphasis).

416

See Appellate Body Report, China – Auto Parts, para. 195.

417

Panel Report, Argentina – Financial Services, para. 7.1028.

418

Report of the Working Party on Border Tax Adjustments, BISD 18S/97, para. 18.
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388.

The Appellate Body has noted that “there can be no one precise and absolute
definition of what is ‘like’”.419 Among the criteria identified above, the third
(consumer tastes and habits) is particularly significant, because the issue of
“likeness” concerns, at its core, the “nature and the extent of the competitive
relationship among the products”.420 Accordingly, the question is whether an
identifiable group of consumers would consider the products in question to be
interchangeable or substitutable and, therefore, in a competitive relationship.
3.5.2.3
An "advantage, favour, privilege, or immunity" on a
product originating in the territory of any country

389.

In order to establish a violation of Article I:1, there must be an advantage of the
type covered by Article I and which is not accorded immediately and
unconditionally to all "like products" of all WTO Members.421

390.

The term "advantage" within Article I:1 of the GATT 1994 has been interpreted
broadly by the Appellate Body. In Canada – Autos, the Appellate Body discussed
the significance of "any advantage … granted by any Member to any product" as
follows:
We note next that Article I:1 requires that 'any advantage, favour,
privilege or immunity granted by any Member to any product
originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in
or destined for the territories of all other Members.' (emphasis
added) The words of Article I:1 refer not to some advantages
granted 'with respect to' the subjects that fall within the defined
scope of the Article, but to 'any advantage'; not to some products,
but to 'any product '; and not to like products from some other
Members, but to like products originating in or destined for 'all
other' Members.422

391.

The panel in EC – Bananas III considered that "advantages" within the meaning of
Article I:1 are those that create "more favourable competitive opportunities" or
affect the commercial relationship between products of different origins.423 Thus,

419

Appellate Body Report, Japan – Alcoholic Beverages II, page 21.

420

Appellate Body Report, US – Clove Cigarettes, para. 120; Appellate Body Report, Philippines –
Distilled Spirits, para. 125; Appellate Body Report, EC – Asbestos, para. 99.

421

Panel Report, EC – Bananas III (Article 21.5 – US), para. 7.555; and Panel Report, Indonesia –
Autos, para. 14.138, citing to Appellate Body Report, EC – Bananas III, para. 206.
Appellate Body Report, Canada – Autos, para. 79.
Panel Report, EC – Bananas III (Guatemala and Honduras), para. 7.239.

422
423
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such advantages affect the commercial opportunities in such a way as to create
"more favourable competitive opportunities" for products of a certain origin. This
is in line with the approach taken in respect of Article III of the GATT 1994.
3.5.2.4
The advantage so accorded is not extended
"immediately" and "unconditionally" to "like" products originating
in the territory of all Members
392.

The requirement to extend such advantages "unconditionally" does not imply that
no conditions may be attached to the granting of the advantage in the first place.
Indeed, the Appellate Body confirmed that it is not correct to state that "Article I:1
prohibits a Member from attaching any conditions to the granting of an
‘advantage’ within the meaning of Article I:1".424 In particular, the Appellate Body
noted that:
Article I:1 permits regulatory distinctions to be drawn between
like imported products, provided that such distinctions do not
result in a detrimental impact on the competitive opportunities for
like imported products from any Member.425

393.

The Appellate Body continued clarifying that:
Instead, [Article I:1] prohibits those conditions that have a
detrimental impact on the competitive opportunities for like
imported products from any Member. Conversely, Article I:1
permits regulatory distinctions to be drawn between like imported
products, provided that such distinctions do not result in a
detrimental impact on the competitive opportunities for like
imported products from any Member".426

394.

Thus, where a measure modifies the conditions of competition between like
imported products to the detriment of the third-country imported products at issue,
it is inconsistent with Article I:1.427

395.

In the context of Article III:4 of the GATT 1994, the Appellate Body has further
clarified how to determine whether the measure at issue modifies the conditions of
competition to the detriment on imported products:

424

Appellate Body Report, EC – Seal Products, para. 5.88.

425

Appellate Body Report, EC – Seal Products, para. 5.88 (emphasis added).

426

Appellate Body Report, EC – Seal Products, para. 5.88 (emphasis added).

427

Appellate Body Report, EC – Seal Products, para. 5.90.
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In determining whether the detrimental impact on competitive
opportunities for like imported products is attributable to, or has a
genuine relationship with, the measure at issue, the relevant
question is "whether it is the governmental measure at issue that
'affects the conditions under which like goods, domestic and
imported, compete in the market within a Member's territory'".428

396.

In other words, there must be in every case a genuine relationship between the
measure at issue and its adverse impact on competitive opportunities for imported
versus like domestic products to support a finding that imported products are
treated less favourably.

397.

An example where such a genuine relationship did not exist was in Dominican
Republic – Cigarettes, where the Appellate Body observed that the alleged less
favourable treatment was not attributed to the measure at issue (i.e. the bond
requirement) since the difference in treatment was the result of the importer and
domestic producers having different market shares.429

398.

An example where such a genuine relationship did exist was in EC – Bananas III,
where the Appellate Body found that:
Articles I and II of the GATT 1994 have been applied, in past
practice, to measures involving de facto discrimination. We refer,
in particular, to the panel report in European Economic
Community – Imports of Beef from Canada, which examined the
consistency of EEC regulations implementing a levy-free tariff
quota for high quality grain-fed beef with Article I of the GATT
1947. Those regulations made suspension of the import levy for
such beef conditional on production of a certificate of
authenticity. The only certifying agency authorized to produce a
certificate of authenticity was a United States agency. The panel,
therefore, found that the EEC regulations were inconsistent with
the MFN principle in Article I of the GATT 1947 as they had the
effect of denying access to the EEC market to exports of products
of any origin other than that of the United States.430

399.

In this respect, Article I:1 of the GATT 1994 does not require that any advantage
has to apply in the exact and same manner to all imports irrespective of their
source. Like the test of Article III:4 of the GATT 1994, the test of Article I is
about discrimination, not about deregulation. Members are allowed to introduce

428

Appellate Body Report, EC – Seal Products, para. 5.105.

429

Appellate Body Report, Dominican Republic – Import and Sale of Cigarettes, para. 96. See also
Appellate Body Report, US – Clove Cigarettes, footnote 372 to para. 179.

430

Appellate Body Report, EC – Bananas III, para. 232 (footnotes omitted).
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legislation of any kind as long as they do not modify the conditions of competition
to the detriment of like imported products.
400.

The GATT panel in US – MFN Footwear also followed this approach in the
context of an MFN claim when stating that:
The Panel noted that Article I would in principle permit a
contracting party to have different countervailing duty laws and
procedures for different categories of products, or even to exempt
one category of products from countervailing duty laws
altogether. The mere fact that one category of products is treated
one way by the United States and another category of products is
treated another is therefore in principle not inconsistent with the
most-favoured-nation obligation of Article I:1.431

401.

Similarly, in EEC – Minimum Import Prices, the EU authorities required a
payment deposit from all countries that could not guarantee a specified a minimum
import price. However, because the payment of the deposit was requested by all
exporting countries falling into this category, the GATT Panel ruled that the EC
scheme was not considered to be a violation of Article I:1 of the GATT 1947.432

402.

In sum, Article I:1 prohibits discrimination among like imported products
originating in, or destined for, different countries. In so doing, Article I:1 preserves
the equality of competitive opportunities for like imported products from all
Members and, thus, prohibits imposing conditions that have a detrimental impact
on the competitive opportunities for like imported products from any Member.
3.5.3. Application of the legal standard to the facts
3.5.3.1
The unbundling measure does not fall within the scope of
Article I:1 of the GATT 1994

403.

The European Union disputes that the unbundling measure constitutes a measure
that falls within the scope of Article I:1 of the GATT 1994. The European Union
recalls that the following types of measures fall within the scope of Article I:1 of
the GATT 1994: (i) customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the international transfer
of payments for imports or exports; (ii) the method of levying such duties and
charges; (iii) all rules and formalities in connection with importation and

431
432

GATT Panel Report, US – MFN Footwear, para. 6.11.
GATT Panel Report, EEC – Minimum Import Prices, Para. 4.19.
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exportation; and (iv) all matters referred to in paragraphs 2 and 4 of Article III of
the GATT 1994.433
404.

The unbundling measure does not constitute a "customs duty" or "charge" and
neither concerns the method of levying duties and charges. Indeed, it does not
constitute a "pecuniary burden, cost", "expense", or "[a] price required or
demanded for service rendered or goods supplied"434 which is "imposed on the
international transfer of payments during, contemporaneously with or on the
occasion of the said transfer".435

405.

Neither does the measure constitute a " rule[]" or "formalit[y] in connection with
importation and exportation". The European Union recalls that for a measure to be
considered a rule "in connection with" importation or exportation, there must be "a
certain association, link or logical relationship between the measure and the
[imports or] exports".436 To determine whether there is such link or logical
relationship, the "core features that define the centre of gravity" of a measure must
be examined to see whether it is the importation or exportation that "triggers" the
application of the measure.437 The application of the unbundling measure is not
"trigger[ed]" by the importation of gas in the European Union. It is an obligation
that applies without distinction to all pipeline service suppliers transporting gas in
the Member States of the European Union. It does not specifically apply to
pipeline service suppliers that operate pipelines which import gas, let alone to
imported gas.

406.

Finally, the European Union considers that the unbundling measure does not
constitute a "matter referred to in paragraphs 2 and 4 of Article III of the GATT
1994" either. First, it does not concern "internal taxes or other internal charges of
any kind", and thus not a matter referred to in Article III:2 of the GATT 1994.

433

See Panel Report, Argentina – Financial Services, para. 7.974 and Panel Report, EC – Commercial
Vessels, para. 7.80.

434

Panel Report, China – Raw Materials, para. 7.820; Panel Report, Argentina – Financial Services,
para. 7.1003.

435

Panel Report, Argentina – Financial Services, para. 1005.

436

Panel Report, Argentina – Financial Services, para. 7.984, referring to Panel Report, China – Raw
Materials, para. 7.822-7.824.

437

Panel Report, Argentina – Financial Services, para. 7.987, 7.992.
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Second, as explained in paragraphs 361-362, above, it does not concern a matter
referred to in Article III:4 either, since it does not affect the conditions of
competition of gas on the domestic market.438 Such effect is merely
"hypothetical".439
3.5.3.2
Imported gas from Russian and gas from other third
country origin must be "like" products
407.

The European Union does not contest that domestic and imported natural gas are
"like products". Imported and domestic natural gas competes with each other (as
all gas on the market) and the fostering of competition on the EU gas market, be it
gas of domestic or imported origin, is the very purpose of Directive 2009/73/EC.

408.

However, as explained in paragraph 360 above, the European Union does not
agree that LNG is "like" natural gas.
3.5.3.3
An "advantage, favour, privilege, or immunity" on a
product originating in the territory of any country

409.

The European Union recalls that "advantages" within the meaning of Article I:1
are those that create "more favourable competitive opportunities" or affect the
commercial relationship between products of different origins.440 Thus, such
advantages affect the commercial opportunities in such a way as to create "more
favourable competitive opportunities" for products of a certain origin. As
explained in paragraphs 368-376 above, Russia is unable to demonstrate why and
how the unbundling requirement affects the competitive opportunities of imported
gas. Imported gas from Russia has exactly the same competitive opportunities as
gas from any other third country.
3.5.3.4
All advantages are extended "immediately" and
"unconditionally" to "like" products originating in the territory of
all Members

410.

The European Union recalls that Article I:1 of the GATT 1994 provides that where
a measure modifies the conditions of competition between like imported products

438

See Appellate Body Report, China – Auto Parts, para. 195.

439

Panel Report, Argentina – Financial Services, para. 7.1028.

440

Panel Report, EC – Bananas III (Guatemala and Honduras), para. 7.239.
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to the detriment of the third-country imported products at issue, it is inconsistent
with Article I:1.441 There must be in every case a genuine relationship between the
measure at issue and its adverse impact on competitive opportunities for imported
from a certain origin versus like imported products from another origin.
411.

As the European Union will demonstrate, an examination of the "design, structure,
and expected operation"442 of the unbundling measure in Directive 2009/73/EC
does not support a finding that this requirement is discriminatory.
3.5.3.4.1
The
unbundling
requirement
in
Directive
2009/73/EC does not distinguish based on origin of gas

412.

The European Union considers that nothing in Directive 2009/73/EC indicates that
the implementation of the unbundling requirement, and the choice of the model to
be used, is based on the origin of the gas being supplied. There is thus no
discrimination following from Directive 2009/73/EC and thus no violation of the
European Union's MFN obligation in Article I:1 of the GATT 1994.

413.

The European Union stresses again that it is manifestly incorrect to claim on the
basis of the MFN obligation of the GATT 1994 that one single harmonised
treatment must be provided throughout the Member States of the European Union.
Rather, the treatment that must be granted to like goods (in this case: gas) from
different trading partners on the basis of the MFN obligation must be assessed in
the Member State of the European Union where the gas is imported. Indeed, it is
the domestic law and regulation of that Member State that determine the treatment
granted to products (gas) in that Member State.

414.

When gas is supplied by a pipeline transport service supplier in a Member State of
the European Union that has opted for ownership unbundling only, Russian gas in
that Member State is treated in exactly the same manner as other third-country gas
in that Member State. All gas imported in that Member State is thus subject to the
same requirements, also in respect of distribution of the gas, in that Member State,
no matter the origin of the gas. There is no discrimination against Russian-origin
gas distributed in that Member State.

441

Appellate Body Report, EC – Seal Products, para. 5.90.

442

Appellate Body, EC – Seal Products, para. 5.95 and footnote 1019 (original emphasis).
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415.

When a Member State has implemented the independent system operator and
independent transmission operator models (for instance Hungary), a pipeline
transport service operator that is present in that Member State and for which the
transmission system belonged to a vertically integrated undertaking on 3
September 2009 can make use of the ISO or ITO models. This is exactly the same
for pipeline transport service operators from other third countries that own a
transmission system in that Member State and for which the transmission system
belonged to a vertically integrated undertaking on 3 September 2009. Further, all
gas imported in that Member State is thus subject to the same requirements, also in
respect of transmission of the gas, in that Member State, no matter the origin of the
gas. Again, there is no discrimination against Russian-origin gas distributed in that
Member State: any alleged advantage443 that is granted to imported gas from a
certain origin is extended immediately and unconditionally to gas imported from
Russia.
3.5.3.4.2
The unbundling requirement in Directive 2009/73 is
not de facto discriminatory

416.

De facto discrimination arises when a measure provides for ostensibly originneutral treatment but, in practice, operates to disadvantage imports or service
suppliers from one WTO Member.444

417.

The Appellate Body has specified that, in order to establish that a measure is de
facto discriminatory, the complainant must demonstrate that, even if a measure is
origin-neutral on its face, it modifies the conditions of competition to the detriment
of the group of imported products from one WTO Member as compared with the
group of domestic like products or like products originating in any other
country.445 It is not sufficient that the complainant points to one or a few imported
products that are treated “less favourably”.446 Therefore, the treatment of the group

443

The European Union recalls that it disputes that the structure of a transmission service operator that
has relied on the ITO or ISO model would provide an "advantage" to the gas supplied by that
operator in comparison to gas supplied by an operator that had to comply with the ownership
unbundling model.

444

See Appellate Body Report, US – Clove Cigarettes, paras. 175, 178-181; Appellate Body Report,
US – Tuna II (Mexico), para. 225.

445

Appellate Body Report, US – Tuna II (Mexico), paras. 214-215, 221, 231.

446

Appellate Body Report, US – Clove Cigarettes, para. 193 (emphasis added).
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of imported products, on the one hand, is compared with the treatment of the group
of all “like” domestic products or products of any other origin, on the other.447 To
prevail in a de facto claim, the complainant must demonstrate that the detrimental
impact is predominantly on the group of products imported from the complaining
Member.448
418.

The European Union disputes that the alleged detrimental impact on the
competitive position of gas (if there would be such impact at all – quod non) of the
ownership unbundling requirement is predominantly on the gas imported from
Russia.

419.

First, as explained in paragraphs 368-376 above, Russia is unable to demonstrate
why and how the unbundling requirement affects the competitive opportunities of
imported gas. Imported gas from Russia has exactly the same competitive
opportunities as gas from any other third country.

420.

Russia makes only an attempt to compare imported gas of different origin in one
single case: Lithuania. Russia seeks to compare the treatment of Russian gas
imported in Lithuania with the treatment of Norwegian LNG imports in Lithuania.
However, Russia is unable to show what exactly in the unbundling measure in the
Directive modifies the conditions of Russian gas in favour of Norwegian gas. In
fact, Russia again confirms that "Gazprom may continue importing the volume of
gas to Lithuania".449 Further, nothing prevents Gazprom from using the Klaipeda
LNG Terminal.

421.

In this respect, Russia claims that Lithuania imposes a priority of purchasing
natural gas imported through the Klaipeda LNG terminal.450 Russia further
suggests that Statoil in Norway and Litgas in Lithuania have an agreement in
which it is provided that approximately 540 million cubic meters of Norwegian

447

Appellate Body Report, US – Clove Cigarettes, paras. 178-180, referring to Appellate Body Report,
EC – Asbestos, para. 100 and Appellate Body Report, US – Tuna II (Mexico), para. 215.

448

See Appellate Body Report, Chile – Alcoholic Beverages, para. 67.

449

Russia's first written submission, para. 372.

450

Russia's first written submission, para. 374, referring to the Law on Amendment of Article 5, 10
and 11 of the Law on Liquefied Natural Gas, No. XII-426 of June 27, 2013 (Official Gazette, 2012,
No. 68-3466) (Exhibit RUS-63).
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gas will be provided via the Klaipeda LNG terminal.451 However, such priority and
agreement have nothing to do with the unbundling measure in Directive
2009/73/EC that Russia challenges. Russia also fails to cite any evidence to
support such allegations.
422.

In any event, nowhere in Russia's Panel Request were these measures or claims
mentioned. Article 6.2 DSU requires that a Panel Request must provide "a brief
summary of the legal basis of the complaint sufficient to present the problem
clearly". In the present case the Panel Request failed to provide such a summary in
respect of Russia's new claim in its first written submission that because Litgas has
allegedly signed a five-year deal with Statoil on the supply of gas via the Klaipeda
LNG terminal, the unbundling measure in Directive 2009/73/EC would violate the
European Union's obligation under Article I:1 of the GATT 1994. Therefore,
Russia's claim in respect of this priority and this agreement is outside the Panel's
terms of reference.

3.6.

CLAIM XII: RUSSIA'S CLAIM OF VIOLATION OF ARTICLE I:1 OF THE GATT 1994
BECAUSE THE DIRECTIVE WOULD ACCORD NATURAL GAS OF OTHER THIRD COUNTRIES
IMPORTED THROUGH LNG FACILITIES AND UPSTREAM PIPELINE NETWORKS AN
ADVANTAGE NOT EXTENDED TO RUSSIAN GAS
3.6.1. Introduction

423.

Russia further claims that the manner in which Directive 2009/73/EC treats LNG
facilities and upstream pipeline networks would result in Russian gas being treated
less favourably than gas imported from other third countries, violating the MFN
obligation in Article I:1 of the GATT 1994. Russia focuses first on the treatment of
LNG facilities452 and next on upstream pipeline networks.453

424.

However, as the European Union will demonstrate, below, Russia is unable to
demonstrate that the provisions in Directive 2009/73/EC relating to LNG facilities
or upstream pipeline networks modify the conditions of competition to the
detriment of gas imported from Russia compared to gas imported from other third
countries.

451

Russia's first written submission, para. 375.

452

Russia's first written submission, paras. 383-401.

453

Russia's first written submission, paras. 402-411.
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3.6.2. LNG facilities
3.6.2.1
425.

Russia's claim

Russia attempts to make two comparisons: First, Russia compares the application
of the unbundling requirement to Gazprom (without indicating in which Member
State) to the application of Directive 2009/73/EC to LNG facilities in France,
where Engie, a supplier of natural gas could allegedly maintain control over its
LNG facilities,454 and therefore – according to Russia – it is able to "exercise
greater influence" under GRT Gaz (the ITO operating the transmission system).455
Russia alleges that this would result in import of LNG from third countries being
treated more favourably than imports of gas from Russia.456

426.

Second, Russia compares the application of the unbundling requirement to
Gazprom to the application of Directive 2009/73/EC to two LNG terminals in the
UK (Dragon and South Hook). The latter two companies would not be required to
unbundle the supply activities of the VIU from the LNG service activities.457
Russia claims that, in contrast, the entry points of Russian gas imported via
pipelines are owned and controlled by unbundled TSOs.458 According to Russia,
this would modify the competitive conditions to the detriment of Russian gas.459
3.6.2.2

427.

Factual and legal background

The legal regimes for LNG facilities are not identical in terms of unbundling.
However, this is based on objective differences in their technical role and
functions in the gas markets.

428.

LNG services are distinct from pipeline transport services, since LNG is a mode of
reducing the volume of gas and moving it across long distances when pipelines are
not built or cannot technically be built. Natural gas is converted into liquid at a

454

Russia's first written submission, paras. 394-395.

455

Russia's first written submission, para. 395.

456

Russia's first written submission, para. 396.

457

Russia's first written submission, paras. 397-399.

458

Russia's first written submission, para. 400

459

Russia's first written submission, par. 401.
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LNG facility in order to reduce its volume (up to 600 times). This facilitates the
transport and storage of gas.
429.

In practical terms, an LNG terminal is different from a pipeline. Apart from
differences in chemical composition, LNG and natural gas are different in their
consistency, one being a liquid and the other a gas. An LNG terminal precedes the
pipeline, in the sense that once the gas is re-gasified and leaves the LNG terminal,
it enters the pipeline for transport, i.e. transmission. Gas can reach a pipeline not
only from an LNG terminal, but also from a production facility or via an
interconnection to another transmission network.

430.

Russia appears to be intentionally vague on what it means by "LNG services"460
and "supply [of] the 'functions of … LNG'".461 The European Union stresses that
regarding LNG facilities, a distinction must be made between:

431.



the infrastructure, i.e. the LNG facility as such which refers to a technical
installation, i.e. the terminal used for the liquefaction of natural gas or the
importation, offloading, and re-gasification of LNG, and includes ancillary
services and temporary storage necessary for the re-gasification process and
subsequent delivery to the transmission system, but does not include any part
of LNG terminals used for storage;462



the activity carried out at the terminal, as specified in the previous bullet; and



the entity managing the operation of the terminal, i.e. the LNG system operator
that must perform the tasks set out in Article 13 of the Directive.

In any event, irrespective of whether one considers the infrastructure, the
activities, or the operators, it is clear that two separate issues are each time at
stake:


The infrastructure (transmission network vs. LNG terminal) is factually and
technically different;



The activities that are carried out (transport of gas vs. liquefaction of natural
gas or the importation, offloading, and re-gasification of LNG) are factually
and technically different;



The entities that operate the infrastructure (TSO vs. LNG system operator)
perform technically different tasks.

460

Russia's first written submission, para. 391.

461

Russia's first written submission, para. 395.

462

Article 2(11) of Directive 2009/73/EC.
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432.

The legal regime to which LNG facilities and their operators are subject is based
on their specific role in the energy market. It is important that all market
participants who want to use an LNG terminal have access to it and that this access
is provided in a non-discriminatory and transparent manner. Therefore, the
Directive sets out a comprehensive framework for LNG facilities, to ensure their
independent operation. In particular:


LNG system operators have to be designated under Article 12 of Directive
2009/73/EC and must fulfil the tasks set out in Article 13 of the Directive;



Operators of LNG facilities are obligated to ensure third party access,
according to Article 32 of the Directive. This includes in particular the
obligation of non-discrimination between system users, as well as the
obligation to provide necessary information (Article 13(1)(b)-(d) of the
Directive);



The LNG operators are subject to the confidentiality obligations under Article
16, to unbundling of accounts under Article 31 of the Directive and to the
prohibition of cross-subsidisation under Article 41(1)(f);



Tariffs for access to LNG facilities have to be fixed and approved by the
national regulatory authority (Article 41(6)(a)).

433.

If an LNG operator is also a TSO, the TSO unbundling and certification
requirements apply in full.463 However, the Directive has not gone so far as to
subject separate LNG system operators to unbundling requirements, due to the
specificities of the LNG facilities and the differences from the transmission
networks. Namely, while the transmission network is a natural monopoly, this is
not the case for LNG facilities. LNG facilities can be constructed in any location,
providing sea access and a subsequent connection to transmission networks, and
they can operate in conditions of competition with one another. TSOs are required
to connect new LNG terminals on the basis of non-discriminatory and transparent
procedures.464 Therefore, the regulatory framework that the European Union has
just described is sufficient to ensure undistorted competition and access to all
interested entities to all LNG facilities, without requiring also unbundling.

463

Articles 9-11 of Directive 2009/73/EC.

464

Article 23 of Directive 2009/73/EC.
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434.

Hence, there are objective differences between LNG facilities and transmission
networks, which require a different set of rules. Put simply: LNG facilities
necessitate pipelines to take the gaseous natural gas to the customer while this is
not the case for transmission networks.

435.

In any event, Russia's description of the alleged implications of the VIU definition
is incorrect. It is not true that a VIU controlling an LNG operator is "exempt from
unbundling a commonly controlled supply function".465 If the VIU controls a TSO,
this TSO will be subject to all TSO unbundling requirements. In addition, the LNG
terminal and its operator will be subject to the rules applicable, including third
party access.466 It is far from clear what Russia means when it suggests that a VIU
that owns a LNG operator may supply gas "as a single unbundled entity",467 and
what the consequences would be. The LNG operator of an LNG facility is obliged
to respect the third party access obligation in Article 32 of the Directive. This
means that any entity, and not only the producer of gas owning the facility, must
have access to the facility. Moreover, any transmission of the gas after the gas
leaves the LNG terminal and enters the transmission network will need to be
carried out under third party access rules by an unbundled TSO.

436.

In sum, Russia incorrectly suggests that an LNG operator, owned by a VIU, would
not be subject to any obligations that ensure competition between suppliers and
could foreclose access by suppliers. LNG facilities and transmission networks
operated by service suppliers are subject to specific rules to ensure competition in
light of the objective differences between such facilities.
3.6.2.3
Directive 2009/73/EC does not violate Article I:1 of the
GATT 1994 in respect of LNG facilities
3.6.2.3.1
LNG is not "like" natural gas transported via
transmission pipelines

437.

As explained in paragraph 360 above, LNG is not "like" natural gas. It is a liquid
and therefore has different uses and has important different logistical requirements.

465

Russia's first written submission, para. 392.

466

Article 32 of Directive 2009/73/EC.

467

Russia's first written submission, para. 392.
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Discounting the use of LNG as liquid fuel, LNG thus must be turned into its
gaseous state before it can enter pipelines.
438.

Therefore, no discrimination can exist between LNG and natural gas as a result of
Directive 2009/73/EC.
3.6.2.3.2
Directive 2009/73/EC does not make a distinction on
the basis of the origin of gas

439.

The provisions on LNG facilities in Directive 2009/73/EC do not distinguish in
any way on the basis of the source of the gas and thus do not provide any
competitive advantage to gas from a certain origin. In fact, the Directive requires
third party access to all LNG facilities in the European Union.468 This means that
all producers and suppliers of gas, irrespective of the third country from which
they are, equally enjoy the right to such access. This third party access right also
applies to Gazprom.

440.

Once again, Russia seems to make an automatic link between the rules applicable
to service suppliers that operate an infrastructure (LNG facilities) and the products
(LNG and natural gas) that are allegedly subject to discrimination. However,
Russia does not demonstrate how the different rules applicable to operators of
infrastructure affect the competitive opportunities of gas. The fact that different
rules apply to different service suppliers (LNG operators and TSOs) does not mean
that an advantage is granted to one or the other service supplier. Moreover, even if
there would be an advantage for a supplier (quod non), that does not mean that this
automatically translates in a competitive advantage for gas from a certain origin.
Russia fails to demonstrate any of those impacts of Directive 2009/73/EC.

441.

Russia attempts to make a comparison between Gazprom (without specifying in
which Member State) and Engie in France.469 Russia suggests that the definition of
a VIU in the Directive is such that there is a requirement of unbundling the
transmission activities from the production and supply activities, but no
requirement for unbundling LNG activities from transmission activities. However,
this only indicates that some rules apply differently to service suppliers (without

468

Article 32 of Directive 2009/73/EC.

469

Russia's first written submission, para. 394-396.
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granting an advantage to any supplier). It does not imply any competitive
advantage for gas that eventually passes through an LNG facility. This gas has
exactly the same competitive opportunities as gas transported only through a
transmission pipeline.
442.

Moreover, it should be recalled the LNG operator is subject to the third party
access requirements,470 meaning that competitive opportunities of all gas, no
matter its origin (including gas from Russia produced by Gazprom or any other
Russian producer), are protected. Finally, nothing prevents Gazprom from building
or purchasing LNG terminals and import LNG to the European Union,471 where
the gas will have to be transported onwards via unbundled gas transmission
networks. Of course, the operator of these LNG terminals would again be subject
to the third party access requirement to ensure equal competitive opportunities of
gas of different origin.

443.

Russia further seeks to compare the application of the unbundling requirement to
Gazprom to the application of Directive 2009/73/EC to two LNG terminals in the
UK (Dragon and South Hook).472 Russia claims that, in contrast, the entry points
of Russian gas imported via pipelines are owned and controlled by unbundled
TSOs.473 Russia claims that "due to the unbundling requirements, a supplier of
Russian gas is precluded from owning or controlling EU entry points for its
gas".474

444.

Once more, this is an incorrect and misleading statement by Russia. First, it is
incorrect to imply that the fact that gas producers in certain countries import gas
via LNG facilities means that the suppliers control these facilities, in the sense that
they control access to these facilities. As explained, LNG facilities are subject to
third party access rules. Access must be given to all interested users under

470

Article 32 of Directive 2009/73/EC.

471

The European Union notes that Gazprom considers LNG projects to supply to the Baltic States:
Gazprom, Baltic LNG, http://www.gazprom.com/about/production/projects/lng/baltic-lng/ (Exhibit
EU - 65) and Gazprom, LNG regasification terminal in Kaliningrad region,
http://www.gazprom.com/about/production/projects/lng/kaliningrad-terminal/ (Exhibit EU - 66).

472

Russia's first written submission, paras. 397-399.

473

Russia's first written submission, para. 400.

474

Russia's first written submission, para. 400.
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regulated conditions (regulated tariffs). It is thus entirely irrelevant whether the gas
comes from an EU Member State, a third country, or a particular third country and
who owns the infrastructure. Gas, no matter its origin, has equal competitive
opportunities. Furthermore, it must be emphasized that LNG must be converted
from its liquid form to its gaseous form to be used in the pipeline network. Thus an
LNG terminal is evidently "upstream" of the overall interconnected pipeline
network carrying natural gas in its gaseous state.
445.

Second, the entry points of the transmission network cannot be owned or
controlled by a supplier of Russian gas because no supplier active on the EU
market (irrespective the origin of the supplier) can own or control the entry points
of the transmission network. Pursuant to the unbundling and third party access
requirements in Directive 2009/73/EC, entry points must be operated by
unbundled TSOs in a non-discriminatory manner, in order to guarantee access to
all market participants in a transparent way. If suppliers were able to control entry
points of the network, as Russia seems to argue for, this would undermine the very
principle of third party access on competitive and non-discriminatory conditions.
Russia's claim shows once more that Russia seeks to challenge the very core of
free competition in the EU market for gas.

446.

In sum, Directive 2009/73/EC does not discriminate against the gas of Russian
origin and Russia is unable to demonstrate how the rules on LNG facilities would
grant a competitive advantage to gas from a certain origin to the detriment of
Russian gas.
3.6.3. Upstream pipelines
3.6.3.1

447.

Russia's claim

Russia makes a similar claim of violation of Article I:1 of the GATT 1994 with
respect to the treatment of upstream pipeline networks in Directive 2009/73/EC.
Russia alleges that, through the definition in the Directive, upstream pipeline
networks are exempted from the unbundling requirement, third party access and
tariff regulation requirements.475 Russia argues that twelve Norwegian pipelines
are exempted from the unbundling, third party access and tariff regulation

475

Russia's first written submission, paras. 402, 406, 407, 409.
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requirements because they are upstream pipelines,476 whereas Russian pipelines
are subject to such requirements.477 According to Russia, Norwegian natural gas is
thus treated more favourably than like Russian natural gas sold on the EU
market.478
448.

The European Union will demonstrate that Russia's claim is unfounded. The
definition of "upstream pipeline" in Directive 2009/73/EC is logical, objective and
not broader than justified by the facts.
3.6.3.2

449.

Factual and legal background

Article 2(2) of Directive 2009/73/EC defines "upstream pipeline network" as:
any pipeline or network of pipelines operated and/or constructed
as part of an oil or gas production project, or used to convey
natural gas from one or more such projects to a processing plant
or terminal or final coastal landing terminal

450.

Unlike transmission pipelines – which connect gas sources to customers, via
meshed networks covering large areas, upstream pipelines are directly linked to
production fields and connect those to the EU transmission network.479 Such
pipelines are inherently linked to gas production, as they are used to transport the
gas from the production field to the transmission network. As a result, there is in
practice little or no competition with regard to the use of the network to transport
the gas to the transmission network (as simply there is usually only one or a few
producers on a given production site and the capacity of the pipeline is tailored to
the production capacities). Therefore, there is no risk that the network could be
operated in a manner such as to favour the particular producer and deny access to
other producers, hampering competition.

451.

Yet, the Directive contains rules to address a situation where such risk of
excluding producers would nonetheless exist. Article 34 of Directive 2009/73/EC
requires Member States to take the necessary measures to "ensure that natural gas
undertakings and eligible consumers, wherever they are located, are able to obtain

476

Russia's first written submission, para. 410.

477

Russia's first written submission, para. 410.

478

Russia's first written submission, para. 411.

479

See Figure 1 above.
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access to upstream pipeline networks".480 Hence, Russia is incorrect when it
suggests that upstream pipelines are not subject to the third party access
requirement. The Directive requires Member States to ensure that third party
access to the network is given to interested entities in a fair an open manner to
ensure competition and avoiding abuse of a dominant position.481 Member States
must have dispute settlement arrangements in place to deal with such matters.482
452.

However, the Directive does not go a step further to require unbundling of the
operator of the network from the production activities. It was considered that there
was no need for unbundling in case of upstream pipelines, since such need only
arises when several potentially competing parties come into play, leading to a risk
of discrimination against certain parties for having access to a network. In case of
upstream networks, this risk only arises at the point where the gas enters the
transmission network as upstream pipelines are tailored to the gas field production
capacity and are shared between producers to the extent several undertakings are
in such a consortium. At that point, the unbundling rules apply, and the
transmission network must be managed by an unbundled TSO.

453.

Hence, the application of the Directive to upstream pipeline networks is based on
objective elements, and, rather than distorting competition, always ensures equal
competitive opportunities between gas of different origin.
3.6.3.3
Directive 2009/73/EC does not violate Article I:1 of the
GATT 1994 in respect of upstream pipeline networks

454.

The European Union considers that Directive 2009/73/EC does not discriminate
against gas from a certain origin. The rules in respect of upstream pipeline
networks apply without any distinction based on the origin of the gas.

455.

Moreover, nothing prevents that pipelines transporting gas from Russian
production sites qualify as upstream pipelines, in case such pipelines meet the
definition of "upstream pipeline". In this case, all rules on upstream pipelines
would apply. Similarly, if pipelines owned by pipeline operators from third

480

Article 34(1) of Directive 2009/73/EC.

481

Article 34(2) of Directive 2009/73/EC.

482

Article 34(3)-(4) of Directive 2009/73/EC.
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countries other than Russia qualify as transmission pipelines, all rules relating to
such pipelines would apply. In either case, as explained in paragraphs 451-453
above, third party access obligations apply to ensure equal competitive
opportunities for gas from any origin.
456.

Russia is unable to demonstrate that the application of Directive 2009/73/EC to
upstream pipeline networks modifies the conditions of competition to the
detriment of gas from Russia. Russia appears to assume that the non-application of
the unbundling requirement to upstream pipeline networks automatically implies
that gas from owners of such upstream networks has a competitive advantage that
is not extended to Russian gas.

457.

Yet, Russia does not explain how such competitive advantage is granted, and what
this advantage actually constitutes of. As with LNG facilities, what Russia appears
to claim is that its production facilities should also be able to control the
transmission network in order to be able to foreclose competitors from having
access to this network. Such would undermine the very principle of third party
access on competitive and non-discriminatory conditions. Russia's claim shows
once more that Russia seeks to challenge the very core of free competition in the
EU market for gas. Moreover, the European Union has explained that, pursuant to
Article 34 of the Directive, upstream pipeline networks are also subject to third
party access requirements. Therefore, equal competitive opportunities are
guaranteed to all gas, no matter its origin.

458.

In sum, Directive 2009/73/EC does not discriminate against the gas of Russian
origin and Russia is unable to demonstrate how the rules on upstream pipeline
networks would grant a competitive advantage to gas from a certain origin to the
detriment of Russian gas.

3.7.

CLAIM XIII: RUSSIA'S CLAIM OF VIOLATION OF ARTICLE III:4 OF THE GATT 1994
BECAUSE THE DIRECTIVE WOULD ACCORD RUSSIAN GAS TREATMENT LESS FAVOURABLE
THAN LIKE DOMESTIC GAS TRANSPORTED VIA UPSTREAM PIPELINE NETWORKS

459.

Russia makes a further claim in respect to upstream pipeline networks, arguing
that the application of Directive 2009/73/EC to upstream pipeline networks would
violate Article III:4 of the GATT 1994. Russia suggests that the rules on upstream
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pipeline networks would grant a competitive advantage to some gas from the
European Union to the detriment of gas from Russia.
460.

However, for the same reasons explained paragraphs 447-458 above, Russia's
claim must fail. The Directive does not make a distinction based on the origin of
gas and Russia cannot demonstrate that the application of Directive 2009/73/EC to
upstream pipeline networks modifies the conditions of competition to the
detriment of imported gas.

4.

THIRD COUNTRY CERTIFICATION

461.

Article 11 of Directive 2009/73/EC lays down the requirements and procedures for
the certification of TSOs when either the TSO or the transmission system owner is
controlled by a person or persons of a third country or third countries.

462.

Russia claims that Article 11 of Directive 2009/73/EC, as transposed into the
national laws of Croatia, Hungary and Lithuania is inconsistent with Articles
XVII, VI:1 and VI:5 GATS. Russia further claims that Article 11 of Directive
2009/73/EC is, by itself, inconsistent with Article II:1 GATS and Article III:4
GATT.

463.

Here below the European Union will address and rebut in turn each of the above
claims. As a preliminary matter, the European Union will describe in further detail
the measure at issue.

4.1.

DESCRIPTION OF THE MEASURE
4.1.1. Article 11 of Directive 2009/73/EC

464.

Directive 2009/73/EC requires that the undertakings providing gas transmission
services must be approved and designated as TSOs by the competent NRA. In
turn, before an undertaking is designated as TSO, it must be certified in
accordance with the requirements and procedures laid down in Articles 10 and 11
of Directive 2009/73/EC.

465.

Article 10 applies to all TSOs. Article 11 (entitled "Certification in relation to third
countries") lays down special requirements and procedures which apply when
either the TSO or the transmission system owner is controlled by a person or
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persons from a third country or third countries483 (hereinafter "third-country
TSOs" and "third-country transmission owners", respectively).
466.

Article 11(3) of the Directive sets forth the substantive requirements for the
certification of TSOs within the scope of Article 11. It provides that the
certification is to be refused in two instances: when the entity concerned does not
comply with the relevant unbundling requirements of Article 9484; and, when it has
not been demonstrated
[…] to the regulatory authority or to another competent authority
designated by the Member State that granting certification will
not put at risk the security of energy supply of the Member State
and the Community.485

467.

The first requirement applies equally where the TSO or the owner of the
transmission system is controlled by persons of an EU Member State486. In
contrast, the second requirement (the "SoS certification requirement") applies only
where the TSO or the owner of the transmission system is controlled by a person
or persons of a third country or third countries.

468.

In considering whether the granting of certification will put at risk the security of
energy supply of the EU Member State concerned and the European Union, the
NRA or another competent authority must take into account
(i) the rights and obligations of the Community with respect to
that third country arising under international law, including any
agreement concluded with one or more third countries to which
the Community is a party and which addresses the issues of
security of energy supply;
(ii) the rights and obligations of the Member State with respect to
that third country arising under agreements concluded with it,
insofar as they are in compliance with Community law; and
(iii) other specific facts and circumstances of the case and the
third country concerned.487

483

It is recalled that under the ISO model the TSO must be independent of the transmission system
owner (Article 14 of Directive 2009/73/EC). In the ownership unbundling and ITO models, the
TSO is the system owner.

484

Article 11(3) a) of Directive 2009/73/EC.

485

Article 11(3) b) of Directive 2009/73/EC.

486

Article 10 (3) of Directive 2009/73/EC.

487

Article 11(3) b) of Directive 2009/73/EC.
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469.

The NRA must adopt a draft decision on the certification of the TSO within four
months.488 The draft decision is notified to the Commission, which is required to
issue an opinion within two months, extended by two additional months if the
Commission requests the views of the Agency, the EU Member State concerned or
other interested parties.489 In the absence of an opinion within those deadlines the
Commission is deemed not to raise any objections to the certification.490

470.

When assessing whether certification will put at risk the security of supply of the
Union, the Commission must take into account
(a) the specific facts of the case and the third country or third
countries concerned; and
(b) the rights and obligations of the Community with respect to
that third country or third countries arising under international
law, including an agreement concluded with one or more third
countries to which the Community is a party and which addresses
the issues of security of supply491.

471.

Recital (22) of the Directive provides further guidance on how to assess the risks
to SoS. It states in relevant part that:
The security of supply of energy to the Community requires, in
particular, an assessment of the independence of network
operation, the level of the Community’s and individual Member
States’ dependence on energy supply from third countries, and the
treatment of both domestic and foreign trade and investment in
energy in a particular third country. Security of supply should
therefore be assessed in the light of the factual circumstances of
each case as well as the rights and obligations arising under
international law, in particular the international agreements
between the Community and the third country concerned

472.

The NRA must take a final decision within two months of the expiry of the period
within which the Commission is required to issue its opinion. In adopting its final
decision the NRA must take "utmost account"492 of the Commission's opinion but
it is not legally bound by it.

488

Article 11(3) of Directive 2009/73/EC.

489

Article 11(4), (5) and (6) of Directive 2009/73/EC.

490

Article 11(6), third subparagraph, of Directive 2009/73/EC.

491

Article 11(7) of Directive 2009/73/EC.

492

Article 11(8) of Directive 2009/73/EC.
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473.

Article 11 of Directive 2009/73/EC became applicable on 3 March 2013.493 Since
then the NRAs have adopted three final certification decisions based on that
provision494. In all three cases the Commission issued an opinion.495 None of those
three decisions has refused certification on the grounds that it would put at risk the
security of energy supply of an EU Member State or of the European Union.
4.1.2. Transposition measures taken by Croatia, Hungary and
Lithuania

474.

Article 11 of the Directive 2009/73/EC has been transposed by the three EU
Member States concerned by Russia's claims into the following provisions of their
national laws:

4.2.



Articles 23 and 24 of Croatia's Gas Market Act496;



Article 128/A of Hungary's Act on Natural Gas Supply497;



Articles 28 and 29 of Lithuania's Law on Natural Gas498.

CLAIM XIV- ARTICLE XVII GATS
4.2.1. Introduction

475.

Russia claims that the SoS certification requirement provided for in Article 11 of
Directive 2009/73/EC, as transposed into the national laws enacted by Croatia,
Hungary and Lithuania, is in breach of Article XVII GATS because it provides
less favourable treatment to third-country services and service suppliers than that
accorded to like services and service suppliers of Croatia, Hungary and Lithuania

493

Article 54(3) of Directive 2009/73/EC.

494

Decision of the French Commission for the Regulation of Energy (CRE) of 4 June 2014 on the
certification of Transport et Infrastructures Gaz France (TIGF) (Exhibit EU - 67); Decision of the
Greek Regulatory Authority for Energy (RAE) of 25 September 2014 on the certification of the
Hellenic Transmission System Operator (DESFA) (Exhibit EU - 68); Decision of 19 May 2015 of
the Polish Energy Regulatory Office (ERO) on the certification of Gazociągów Przesyłowych GazSystem Spółka Akcyjna (Gaz-System) in connection with its function as the transmission system
operator on the Polish section of the Yamal-Western Europe pipeline (Exhibit EU - 69).

495

Commission's opinion of 4 June 2014 on CRE's draft certification decision for TIGF (Exhibit RUS
- 77); Commission's opinion of 17 October 2014 on RAE's draft certification decision for DESFA
(Exhibit RUS - 60); Commission's opinion of 9 September 2014 on ERO's draft certification
decision for Gaz-System (Yamal) (Exhibit RUS - 59); and Commission's opinion of 19 March 2015
on ERO's draft certification decision for Gaz-System (Yamal) (Exhibit RUS - 73).

496

Croatia's Gas Market Act (Exhibit RUS - 45).

497

Hungary's Gas Act (Exhibit EU - 41)

498

Lithuania's Law on Natural Gas (Exhibit RUS - 21).
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in a service sector where each of those three EU Member States has undertaken
relevant national treatment commitments in its GATS schedule.
476.

For the reasons explained below, the European Union submits that the SoS
certification requirement is necessary in order to ensure the EU's security of
energy supply, which is part of the EU's public order, and is, therefore, justified
under the exception to Article XVII GATS provided in Article XIV(a) GATS.
More precisely, the European Union will show that: i) the policy objective pursued
by the SoS certification requirement falls within the scope Article XIV (a) GATS;
ii) the SoS certification requirement is necessary to achieve its policy objective;
and iii) the SoS certification is applied in conformity with the requirements of the
chapeau of Article XIV GATS.

477.

Russia also claims that some allegedly additional requirements included in the
national laws of Hungary and Lithuania transposing the Directive 2009/73/EC are
inconsistent with Article XVII GATS. As will be shown below in section 4.2.6,
these claims are either outside the Panel's terms of reference and/or unfounded.
4.2.2. Legal standard for the application of Article XIV(a) GATS

478.

The legal standard for the application of Article XIV(a) GATS has been set out
above in Section 3.1.4.1.1.
4.2.3. The policy objective pursued by the SoS certification
requirement falls within the scope of Article XIV (a) GATS

479.

The policy objective pursued by the SoS certification requirement is to ensure the
security of energy supply in the European Union. The European Union regards that
policy objective as a matter of "public order" falling within the scope of the
exception provided for in Article XIV (a) GATS.

480.

More precisely, in this section the European Union will show, first, that the
security of supply of energy is a "fundamental interest" of the EU society, as
reflected in EU's law and policies; and, second, that foreign control of TSOs and
transmission system owners may in some circumstances pose "genuine and
sufficiently serious threats" to such fundamental interest, as required by footnote 5
to Article XIV (a) GATS.
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4.2.3.1
SoS is a "fundamental interest" of the EU society, as
reflected in EU's law and policies
481.

Energy is one of the most basic necessities of modern societies and ensuring its
supply is regarded as a fundamental policy objective in most countries. Indeed, the
secure supply of energy is of vital importance not only for a country's economy,
but also for the operation of its institutions and essential public services and even
for the survival of its inhabitants.

482.

The International Energy Agency has defined energy security499 as "the
uninterrupted availability of energy sources at an affordable price".500 Similarly,
UNECE has defined security of supply as
the availability of usable energy supplies, at the point of final
consumption, at economic price levels and in sufficient quantities
and timeliness, so that, given due regard to encouraging energy
efficiency, the economic and social development of a country is
not materially constrained.501

483.

Security of energy supply has both a short term and a long term dimension. In the
short term, security of supply focuses on the ability to respond promptly to sudden
changes within the supply-demand balance. In the long term, security of energy
supply requires adequate investments in the production and distribution of energy
and efficient energy markets.

484.

Natural gas plays an essential and ever-growing role in the energy balance of many
countries, including the European Union, making gas security a key element in
energy security. The share of gas in the total primary energy supply (TPES) of the
European Union has increased from 18 % in 1990 to 23 % in 2013. Gas has
become the fuel of choice for electricity production: the share of gas in the power
generation mix rose from 8.6 % in 1990 to 16.6 % in 2013, with around 48 % of
incremental power generation coming from natural gas. At the same time, roughly
one-quarter of EU gas demand is in the residential sector.

499

The terms security of energy supply and energy security are often used as synonymous, as in the
IEA's definition. In some cases, the terms "energy security" are used in a broader sense which also
encompasses other concerns, such as "security of demand".

500

IEA, Energy supply security 2014, p. 13 (Exhibit EU - 70).

501

UNECE, Emerging Global Energy Security risks, 2007, p 8 (Exhibit EU - 71).
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485.

Given the importance of gas in the EU's energy balance, and its main uses,
disruptions of gas supply can have severe social, economic and, ultimately,
political consequences. Disruptions of gas supply may prevent the heating of
households and public spaces and require the introduction of rolling electricity cuts
("brownout"). As a result, they may disrupt the provision of essential social
services, such as healthcare, childcare, education and other welfare activities, as
well as many other basic public services, such as transportation, police or the
administration of justice. This may endanger the health, life, security and, more
generally, the well-being of the European citizens, in particular in the event of
prolonged disruptions during the winter months. In addition, disruptions of gas
supply may require the interruption of important industrial processes, cause
irreparable damage to certain industrial installations, in particular in case of
sudden interruptions, and, more generally, have a serious impact on the overall
economy. These social and economic effects may in turn lead to unrest and
disturbances affecting the maintenance of law and order.

486.

Due to the specific characteristics of the gas sector, ensuring security of gas supply
is more challenging than in the case of other energy sources such as, for example,
oil:
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Natural gas is far less fungible than oil, particularly with regard to
transporting the fuel to end users. For example, downstream gas
transport is always performed by fixed infrastructure (i.e.
pipelines). While there are also many downstream oil distribution
pipelines in use, a large-scale disruption to one pipeline can be
isolated, and tanker trucks can be used to distribute the oil instead.
Repairs to oil pipelines are also less costly than repairs to gas
pipelines because of the elevated pressure of the gas system. Gas
is rarely transported to consumers in trucks, which means that the
distribution system is less resilient. Where oil tanker trucks are
used instead of pipelines the loss of a tanker truck will hardly
affect the distribution of oil. If any part of a major gas
transmission pipeline is destroyed, supply downstream is typically
stopped until the damage can be repaired or the pipeline replaced;
alternative arrangements by road are not an option. Furthermore,
gas transport is more difficult to scale up than oil transport.
Indeed, the available spare capacity, either physically or
contractually, is sometimes limited in existing gas pipelines. By
contrast, in the case of extreme oil demand, more oil trucks can
deliver more oil to petrol stations via the road system, and there
are generally empty tanker trucks available at any one time in any
one region; such immediate overland transport solutions are
unheard of for natural gas. 502

487.

In the short term, disruptions of gas supplies may be due to various factors,
including infrastructure breakdown, natural disasters, social unrest, political action
or terrorism. Major disruptions of gas supply are by no means a hypothetical or
infrequent event. According to the International Energy Agency,
Recent significant gas crises occurred in the United States (2005
and 2008), the United Kingdom, Italy and Ukraine (2006);
Turkey, Greece and Australia (2008). At the beginning of 2009,
Europe suffered its worst gas supply disruption to date, with
Russian supplies transiting Ukraine interrupted for almost three
weeks; in total some 7 billion cubic metres (bcm) of supply was
lost, including 2 bcm of supply for Ukraine. Coming at a time of
very high demand because of cold weather, this crisis had a far
greater impact than even the hurricane-induced shortages in the
United States in 2005 and 2008. Some Eastern European
countries with heavy reliance on Russian gas and only limited
storage capabilities were especially badly affected, with major
industrial closures and real hardship in the domestic sector.503

488.

In the long term, one of the main obstacles to achieve SoS in the European Union
has been the traditional fragmentation of the EU market for gas along national
lines. This fragmentation resulted from the lack of adequate infrastructure
interconnecting the transmission networks of the EU Member States and from the

502

IEA, Energy supply security 2014, pp. 53-54. (Exhibit EU - 70).

503

IEA, Energy supply security 2014, p. 54 (Exhibit EU - 70).
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fact that in each EU Member State transmission networks were not open to
competition.
489.

Another obstacle is the European Union's large dependence on a relatively limited
number of foreign sources of supply. The European Union imports 53 % of its
energy requirements, including 66 % of the natural gas that it consumes. Several
EU Member States import all504 or almost all505 their gas needs from one single
external supplier (Russia). Furthermore, three of those Member States506 depend
on gas for more than a quarter of their total energy needs.

490.

The importance accorded in the European Union to SoS is reflected in Article 194
of the Treaty on the Functioning of the European Union, a provision with
constitutional rank, which states that:
In the context of the establishment and functioning of the internal
market and with regard or the need to preserve and improve the
environment, Union policy on energy shall aim, in a spirit of
solidarity between Member States, to:
a) ensure the functioning of the energy market;
b) ensure security of energy supply in the Union;
c) promote energy efficiency and energy saving and the
development of new and renewable forms of energy; and
d) promote the interconnection of energy networks

491.

As required by Article 194 TFEU, the objective of ensuring security of energy
supply in the European Union informs all the legislation enacted by the European
Union in the energy sector, including the Third Energy Package measures which
are the subject of the present dispute.

492.

The current EU's actions on SoS are reflected in the Communication on a
European Energy Security Strategy released by the Commission on 25 May
2014507. The strategy includes "eight key pillars".

493.

The first pillar consisted of the adoption of "immediate actions aimed at increasing
the EU's capacity to overcome a major disruption during the winter 2014/2015".

504

Bulgaria, Finland and Slovakia.

505

Estonia, Latvia and Lithuania.

506

Slovakia, Latvia and Lithuania.

507

Communication from the Commission to the European Parliament and the Council, "European
Energy Security Strategy", 28 May 2014, COM (2014)330 final (Exhibit RUS - 5).
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These measures are based on the analysis of the so-called 'stress-tests' conducted
by the EU Member States and other European countries. Those tests had shown
that a prolonged disruption of gas supplies (such as a complete halt of Russian gas
imports to the European Union or a disruption of Russian gas imports through the
Ukrainian transit route) would have a substantial impact on the European Union,
and in particular on the Eastern EU Member States.508
494.

The other seven pillars identified in the Communication on a European Energy
Security Strategy address long term challenges to SoS and are the following509:

495.



strengthening emergency/solidarity mechanisms including coordination of risk
assessments and contingency plans; and protecting strategic infrastructure;



moderating energy demand;



building a well-functioning and fully integrated internal market;



increasing energy production in the European Union;



further developing energy technologies;



diversifying external supplies and related infrastructure; and



improving coordination of national energy policies and speaking with one
voice in external energy policy.

The serious gas supply disruptions experienced by some EU Member States in
2006 and 2009 demonstrated the need to strengthen and coordinate the emergency
mechanisms at the EU level (the first long term pillar mentioned in the
Communication on a European Energy Security Strategy) and led to the adoption
of Regulation 994/2010510, a dedicated instrument providing for various measures
to safeguard security of gas supply. More specifically, Regulation 949/2010
provides for the following measures:


it creates a common indicator to measure serious threats to gas security known
as infrastructure standard, which is determined according to the "N-1 formula".
This standard refers to a situation in which the single largest national gas

508

Communication from the Commission to the European Parliament and the Council of 16 October
2014 on the short term resilience of the European gas system, "Preparedness for a possible
disruption of supplies from the East during the fall and winter of 2014/2015", COM (2014) 654
final (Exhibit EU - 72).

509

Communication from the Commission to the European Parliament and the Council, "European
Energy Security Strategy", 28 May 2014, COM (2014)330 final, at p. 3 (Exhibit RUS - 5).

510

Regulation (EU) No 994/2010 of the European Parliament and of the Council, of 10 October 2010,
concerning measures to safeguard security of gas supply and repealing Council Directive
2004/67/EC, L 295/1 of 12.11.2010 (Exhibit EU - 73).
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infrastructure, such as a pipeline, storage facility or LNG terminal falls out of
operation. Each EU Member State has to take measures to ensure that, in the
event of a disruption of that infrastructure, the technical capacity of the
remaining infrastructure (determined according to the N-1 formula) is able to
satisfy total gas demand in the area concerned during a day of exceptionally
high gas demand;

496.



it defines a supply standard that EU Member States must prepare to meet even
in the case of a disruption such as N-1. This standard means that EU Member
States must be able to supply at least 30 days' worth of gas to private
households and other protected consumers like hospitals;



it requires EU Member States to designate a national governmental or
regulatory authority specifically responsible for the security of gas supply;



it requires that authority to create a Preventive Action Plan which assesses
supply risks and proposes preventative measures, such as investments in new
infrastructure, increased energy efficiency, use of storage, diversification of
gas supply, etc.;



it requires that authority to prepare Emergency Plans for dealing with a crisis.
These plans should include specific procedures that come into effect during a
disruption and ways to coordinate with other national authorities;



it sets up a Gas Coordination Group to coordinate actions and exchange
information between national authorities and industry

The EU's strategy on SoS for gas, nevertheless, relies to a large extent on the
efficient functioning of the EU's internal market (the fourth long term pillar). The
Communication on European Energy Security Strategy stresses in this regard that
"a European internal market for energy is a key factor in energy security and is the
delivery mechanism to achieve it in a cost effective way".511

497.

Similarly, Article 1 of Regulation 994/2010 confirms that, as a general rule, SoS is
to be achieved by ensuring the proper and efficient functioning of the EU's internal
market for gas:
This regulation establishes provisions aimed at safeguarding the
security of gas supply by ensuring the proper and continuous
functioning of the internal market in natural gas (gas), by
allowing for exceptional measures to be implemented when the
market can no longer deliver the required gas supplies […].

498.

The Third Energy Package measures at issue in this dispute aim at completing the
EU's internal market for gas and have as one of their stated objectives achieving
SoS. Thus Recital 1 of Directive 2009/73/EC and Recital 1 of Regulation

511

Communication from the Commission to the European Parliament and the Council, "European
Energy Security Strategy", 28 May 2014, COM (2014)330 final, at p. 8 (Exhibit RUS - 5).
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715/2009512 (both with identical wording) mention explicitly SoS as one of the
objectives pursued through the completion of the internal market in natural gas:
The internal market in natural gas, which has been progressively
implemented throughout the Community since 1999, aims to
deliver real choice for all consumers of the European Union, be
they citizens or business, new business opportunities and more
cross border trade, so as to achieve efficiency gains, competitive
prices, and higher standards of service, and to contribute to
security of supply.

499.

Recital (22) of Directive 2009/73/EC stresses again the link between the efficient
functioning of the EU's internal market for gas and SoS:
The security of energy supply is an essential element of public
security and is therefore inherently connected to the efficient
functioning of the internal market in gas and the integration of the
isolated gas markets of Member States. Gas can reach the citizens
of the Union only through the network. Functioning open gas
markets and, in particular, the networks and other assets
associated with gas supply are essential for public security, for the
competitiveness of the economy and for the well-being of the
citizens of the Union.

500.

TSOs and other gas undertakings play a critical role in ensuring SoS. This role is
emphasised in Article 3 (1) of Regulation 994/2010:
Security of supply is a shared responsibility of natural gas
undertakings, Member States, notably through their competent
authorities, and the Commission, within their respective areas of
activities and competence. Such shared responsibility requires a
high degree of cooperation between them.

501.

Regulation (EU) 994/2010 imposes various obligations on the TSOs with a view to
ensuring SoS, including:


the obligations that may be imposed on the TSOs as part of the national and
joint preventive action plans with regard to both the infrastructure standard
provided for in Article 6 and the supply standard stipulated in Article 8513;



the obligation to enable permanent bi-directional capacity on all cross-border
interconnections between Member States514;



the obligation to cooperate in the preparation of risk assessments515;

512

Exhibit EU – 1.

513

Articles 5(1), 6 and 8 of Regulation (EU) 994/2010.

514

Article 6(5) of Regulation (EU) 994/2010.

515

Article 9(3) of Regulation (EU) 994/2010.
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502.

the obligations that may be imposed as part of the national and joint emergency
plans516.

The Third Energy Package measures which are the subject of this dispute also
impose obligations upon the TSOs and other gas undertakings with a view to
achieving i.a. SoS.

503.

The primary aim of the rules on the unbundling of TSOs and transmission systems
in Directive 2009/73/EC is to ensure effective separation between, on the one
hand, the activities of gas transmission and, on the other hand, the activities of
production and/or supply of gas. By removing any conflict of interest between
TSOs, on the one hand, and producers and suppliers of gas, on the other, the
unbundling regime ensures non-discriminatory access to the network and creates
incentives for the necessary investments in the network.517 This in turn contributes
to efficient market functioning and security of supply. Thus, there is a close link
between unbundling, market functioning and security of supply.

504.

Similarly, the obligations on third party access in Directive 2009/73/EC and
Regulation (EC) 715/2009 seek to ensure a more efficient use of the transmission
networks and, therefore, also contribute decisively to SoS. Those obligations
require that operators of gas transmission networks grant all gas producers and
suppliers non-discriminatory access to their infrastructure, based on nondiscriminatory and published tariffs approved by the energy regulator. Given the
historically monopolistic nature of transmission activities, the third party access
requirements are pivotal for competition between gas suppliers on the market to
develop. They encourage more suppliers to enter and compete on the market, and
thus contribute to more diverse and stable gas supplies, avoiding dependence on
one single undertaking.

505.

In addition, TSOs are responsible for operating, maintaining and developing the
transmission network and ensuring its long-term ability to meet reasonable
demands for the transport of gas, thereby contributing to SoS.518 More specifically
Article 13 of Directive 2009/73/EC imposes the following "tasks" on the TSOs:

516

Article 10 of Regulation (EU) 994/2010.

517

See recitals 6 and 8 of Directive 2009/73/EC.

518

Article 2(4) of Directive 2009/73/EC.
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506.



the obligation to operate, maintain and develop secure, reliable and efficient
transmission facilities;



the obligation not to discriminate between system users, in particular by
favouring its related undertakings;



the obligation to provide other operators and users with sufficient information
to ensure an efficient operation of the system;



the obligation to build sufficient cross-border capacity to integrate European
transmission infrastructure.



the obligation to comply with minimum standards for the maintenance and
development of the transmission system, including interconnection capacity,
when required by the Member States;



the obligation to apply objective, transparent and non-discriminatory rules for
balancing the gas transmission systems, including rules for the charging of
system users of their networks for energy imbalance.

The EU's strategy on SoS is thus largely dependent on the behaviour of the TSOs
and other gas undertakings. In the first place because, as described above, the EU
legislation imposes numerous obligations on the TSOs and other gas undertakings
with a view to achieving SoS; and, second, because the EU's SoS strategy is based
on the assumption that, in those areas where no legal obligations have been
imposed, TSOs and other gas undertakings will contribute to SoS if each of them
operates according to its own commercial interest. For these reasons, and as
discussed in section 4.2.3.2.1, third-country TSOs and other gas undertakings may
undermine the EU's SoS strategy either by failing to comply with the legal
obligations imposed upon them or by acting according to considerations not based
on their own commercial interest.
4.2.3.2
TSOs controlled by persons of third countries may pose a
genuine and sufficiently serious threat to SoS in the EU

507.

Foreign control of a TSO or, where it is a different entity, of the transmission
system owner may pose in some cases "genuine and sufficiently serious threats" to
SoS in the European Union.

508.

The government of a third country may, under certain circumstances, have strong
incentives to require or induce the TSOs or transmission system owners controlled
by that government or by persons of that third country to act in a manner that has
the effect of undermining the EU policies aimed at ensuring SoS.

- 149 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

509.

The above risk is compounded by the fact that, where the TSO or the transmission
system owner is controlled by the government or persons of a third country, it may
be more difficult in practice for the EU authorities to enforce effectively the legal
obligations imposed by EU law upon the TSOs or the transmission system owner
with a view to ensuring i.a. SoS.
4.2.3.2.1
Threats to SoS resulting from foreign governments
interference with EU's SoS policies

510.

As discussed below, third-country governments may, under certain circumstances,
have both the incentive and the means to require or induce the TSOs and
transmission system owners which they control, or which are controlled by
persons of that third country, to act in a manner that has the effect of undermining
the EU's SoS policies.
(a) Foreign governments may have strong incentives to
undermine the EU's SoS policies

511.

Unlike the authorities of the EU Member States, the governments of third
countries may in some cases have important economic and/or political interests
which conflict with the EU's own interest in ensuring SoS within the European
Union. As a result, third-country governments may, under certain circumstances,
have strong incentives to take measures that have the effect of undermining the
EU's SoS policies. For example:


the government of a gas producing third country may be interested in
maximizing its exports of gas to the European Union at the expense of any
other domestic or foreign sources of supply, contrary to the EU's interest in
diversifying its sources of supply and promoting competition among suppliers;



a third country government may be interested in ensuring its own SoS at the
expense of the EU's SoS. This may be the case, in particular, in a situation of
"parallel shortage". This situation is likely to occur with some frequency in the
gas sector, as high demand situations during cold weather periods can affect
simultaneously the European Union (or parts thereof) and the third country
concerned. In such a situation, TSOs may need to take emergency measures to
ensure optimal allocation of available gas reserves. This can result in very
direct conflicts of interest with third-country governments wanting to access
the same gas resources;



a third country government may be interested in undermining the EU's SoS in
order to gain leverage vis-à-vis the European Union or the EU Member States
in commercial or political negotiations. For example, a third country
government may instruct the TSOs which it controls (or which are controlled
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by its nationals) to take measures that disrupt temporarily gas supplies in order
to induce the European Union or a EU Member State to accept less favourable
terms for the supply of gas or to make additional concessions as part of a trade
agreement;


similarly, a third country government may be interested in instructing a TSO
which it controls (or which is controlled by its nationals) to take actions that
disrupt gas supplies or otherwise undermine the EU's SoS in order to punish
behaviour by the European Union, by a certain EU Member State or by a
certain operator which that third-country government regards as a threat to its
political interests. For example, the government of a third country may instruct
a TSO controlled by that government or its nationals to discriminate against
certain gas suppliers which have offered supplies to another third country
involved in a conflict with the first third country. Similarly, at the direction of
a foreign government, the investment decisions of a TSO controlled by that
government or its nationals could aim at disadvantaging those EU Member
States whose positions on certain foreign policy matters are not aligned with
those of the third country in question.
(b) Third-country TSOs can effectively undermine the
EU's SoS policies

512.

As explained above, TSOs and other gas undertakings play a critical role in
ensuring SoS within the European Union. As a result, third-country TSOs and
other gas undertakings can undermine the EU's SoS strategy by failing to comply
with the legal obligations imposed upon them with a view to ensuring SoS which
have been detailed in section 4.2.3.1 For example, a third-country TSO could
undermine the EU's SoS in the following ways:


by discontinuing the transmission of gas supplies in extreme periods of cold519
or by neglecting network maintenance for extended periods520;



by failing to provide third party access to the network on a non-discriminatory
basis and instead favouring producers or suppliers of gas affiliated with the
third country;521



by not planning investments522 or by not implementing mandatory network
investments523, thereby preventing competing sources of gas from reaching the
EU markets;

519

Contrary to the obligation to carry out the activity of gas transmission and to operate, maintain and
develop under economic conditions a secure, reliable and efficient transmission network in Articles
2(4) and 13(a) of Directive 2009/73/EC.

520

Contrary to the obligation to ensure the maintenance of the transmission network in Article 2(4) of
Directive 2009/73/EC.

521

Contrary to the obligations in Article 32 of Directive 2009/73/EC and in Article 14 of Regulation
(EC) No 715/2009.
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513.



by disclosing confidential information (e.g. on gas shipments and reserves of
individual suppliers to third-country governments which control gas
production or supply)524, thereby providing them with undue advantages in
contractual negotiations, including negotiations on intergovernmental
agreements;



by refusing to network users non-discriminatory access to information
necessary for efficient market functioning (such as physical flows and
available capacities at interconnection points)525, thus preventing the optimal
use of available infrastructure and thereby reducing the quantity of available
gas in regions with scarcity or ensuring economic advantages for certain
producers or suppliers.

A foreign controlled TSO can also undermine the EU's SoS policies by acting in a
manner that, while not being contrary to EU law, is not in that TSO's own
commercial interest, thereby undermining the effectiveness of the market based
instruments on which the EU's SoS policies are based. For example:


a TSO could choose not to implement economically rational network
investments that would allow competing sources of gas to reach EU markets
(e.g. pipelines connecting national network with an LNG terminal). Similarly,
a TSO could choose to make inefficient investments in order to allow
additional gas from sources controlled by a third country to flow to the
European Union, at the expense of supplies from more efficient sources;



a TSO could schedule maintenance works in periods of high demand;



a TSO could underinvest into the network, increasing the risks of technical
failure, accidents and interruptions.
(c) Foreign governments can require or induce foreign
controlled TSOs to undermine EU's SoS policies

522

Contrary to the obligations of the TSO to plan investments ensuring the long-term ability of the
system to meet reasonable demand and guarantee security of supply (Article 17(2)(f) of Directive
2009/73/EC) and to identify necessary investments and provide for a timeframe (Article 22(2) of
Directive 2009/73/EC).

523

Contrary to the obligation of the TSO to execute investments included in the ten-year network
development plan (Article 22(7) of Directive 2009/73/EC); to the obligations of the system owner
to finance the investments decided by the TSO and approved by the regulatory authority, and to
provide guarantees to facilitate financing any network expansions (Article 14(5)(b) and (d) of
Directive 2009/73/EC); and to the obligations of the VIU to provide to the TSO appropriate
financial resources for future investment projects and/or for the replacement of existing assets
(Article 17(1)(d) of Directive 2009/73/EC).

524

Contrary to the confidentiality obligations in Article 16 of Directive 2009/73/EC.

525

Contrary to the obligation to make public information necessary for effective competition and the
efficient functioning of the market in Article 16(3) of Directive 2009/73/EC and a number of
detailed obligations on transparency in Regulation (EC) No 715/2009.
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514.

A third-country government has at its disposal adequate means to require or induce
the TSOs or transmission systems owners which it controls, or which are
controlled by persons of that country, to act in manners that have the effect of
undermining the EU's SoS, such as those described in the previous section.

515.

Foreign TSOs and transmission system owners are often controlled directly or
indirectly by the foreign government itself.526 In such cases the third country
government may pursue its interest in undermining the EU's SoS policies simply
by exercising its ownership rights and/or other rights which give it control over the
management of the TSO or transmission system owner.

516.

Third-country governments, nevertheless, also are capable of requiring or inducing
effectively a TSO or a transmission system owner to act in a manner which
undermines the EU's SoS when those entities are controlled by persons of that
country other than the government itself.

517.

First, third-country governments may enact legal measures that impose upon the
persons of that country who control the TSOs or the transmission system owner
legal obligations that make it impossible or more difficult for them to comply with
the obligations imposed under EU law with a view to ensuring SoS.

518.

Second, usually the persons of a third country who control the TSOs operating in
the European Union or own the transmission networks located in the European
Union also conduct similar or related economic activities in their country of origin.
The energy sector is highly regulated in most countries and market participants are
largely dependent on government authorizations and incentives. As a consequence,
the government of that third country may be able to induce them to take measures
that further the economic or political interests of the third country to the detriment
of the EU's SoS by offering to grant, or threatening to withdraw, certain benefits in
respect of their activities in their home third country. For example, such benefits
could consist of exclusive rights in certain markets or the ability to demand
increased transmission charges. These benefits may well outweigh the financial

526

For example, DESFA is controlled by SOCAR (the State Oil Company of Azerbaijan) (see
Commission's opinion of 17 October 2014 on RAE's draft certification decision for DESFA
(Exhibit RUS- 60), whereas TIFG's mother company GIC is controlled by the Ministry of Finance
of Singapore (See Commission's opinion of 4 June 2014 on CRE's draft certification decision for
TIGF (Exhibit RUS - 77).
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impact of the fines or other sanctions provided for under EU law, thereby
neutralizing their deterrent effect.
519.

Yet other means available to third country governments in order to induce TSOs or
transmission system owners to act in a manner that undermines the EU's SoS
policies may include the issuance of informal political guidance or the exercise of
personal pressure on the TSO's owners, management or key personnel.
4.2.3.2.2
Threats to SoS resulting from additional obstacles to
the effective enforcement of EU law

520.

The threats to SOS described in the previous section are compounded by the fact
that, where the TSO or the transmission system owner is controlled by the
government or persons of a third country, it may be more difficult for the EU
authorities to enforce effectively the legal obligations imposed by EU law with a
view to ensuring SoS. More precisely, as will be explained below, the additional
obstacles to the effective enforcement of EU law are essentially of two types:


first, it may be more difficult for the EU authorities to detect and investigate
the violation of legal obligations imposed by EU law since their investigative
powers do not reach beyond the EU's territory;



second, even when a violation has been established, it may be more difficult
for the EU authorities to enforce effectively the sanctions imposed in response
to such violation.
(a) Obstacles to the detection and investigation of
violations of EU law

521.

The responsibility for ensuring compliance with the Third Energy Package
legislation lies primarily with the independent NRAs designated by each EU
Member State527. The NRAs must be endowed with the necessary powers to carry
out in an efficient and expeditious manner the monitoring and surveillance tasks
set out in the EU energy legislation528. Such powers include the right to request
information from natural gas undertakings and to carry out investigations529. The
powers of each NRA are limited to the territory of the EU Member State which has
designated it. But EU law requires the NRAs to cooperate with each other in

527

Article 39 of Directive 2009/73/EC.

528

Article 41(4) of Directive 2009/73/EC.

529

Article 41 (3), (4) and (5) of Directive 2009/73/EC.
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regard of cross border issues.530 The Commission, as the 'guardian of the
treaties'531, can also investigate possible violations of EU law and request
information from the EU Member States, which the EU Member States are
required to provide.532
522.

The investigative powers of the NRAs and the Commission do not reach beyond
the territory of the European Union. Nor are the authorities of third countries,
unlike the authorities of the EU Member States, required to cooperate with the
Commission or with the NRA designated by each EU Member State. As a result, it
may be more difficult to detect and investigate violations of EU legal obligations
that contribute to ensure SoS where the entities directly responsible for such
violations, or other entities to which they are related, are located in third countries.

523.

In this regard, it must be noted that under both the ISO and ITO unbundling
models, the TSO can continue to be part of a VIU which has its principal place of
business in a third country. Similarly, in the ISO model the system owner can be
an entity based in a third country. As a result, under both the ISO and ITO models,
entities related to the TSO which are established outside the European Union, and
which do not operate within the European Union, can nevertheless be subject to
obligations prescribed by EU law with a view to ensuring SoS within the European
Union.533

530
531

Article 41(1) c) and Article 42(1) of Directive 2009/73/EC.
`

Article 17(1) TEU.

532

Article 4(3) TFEU.

533

In the ISO model such obligations include, for example, the obligations imposed upon the system
owner to provide all relevant cooperation and support to the ISO, to finance the investments
decided by the ISO and to provide for the coverage of liability relating to the network assets
(Article 14(5) of Directive 2009/73/EC). In turn, under the ITO model, Directive 2009/73/EC
imposes i.a the following obligations upon the VIU: the VIU must make available to the ITO
appropriate financial resources for future investments (Article 17(1) d) of Directive 2009/73/EC);
the subsidiaries of the VIU performing functions of production or supply may not have any
shareholding in the TSO (Article 18(3) of Directive 2009/73/EC); the VIU must not determine the
competitive behaviour of the TSO in relation to day-to-day activities and management of the
network, or in relation to activities necessary for the preparation of the ten-year network
development plan of the TSO (Article 18(4) of Directive 2009/73/EC); all commercial and financial
relations between the VIU and the TSO, including loans, must comply with market conditions and
the records of such relations must be made available to the national regulatory authority upon
request (Article 18(6) of Directive 2009/73/EC); and all commercial and financial agreements
between the TSO and the VIU must be submitted for approval to the national regulatory authority
(Article 18(7) of Directive 2009/73/EC).
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524.

Moreover, even when a related entity established in a third country is not subject
to any obligation under EU law, it may be in possession, as a result of its dealings
with the TSO, of highly relevant evidence to establish whether the TSO has
complied with its own obligations.
(b) Obstacles to the enforcement of sanctions

525.

Where a TSO is controlled by persons of third country, it is likely to have limited
assets within the European Union besides the transmission infrastructure itself,
which often cannot be seized without causing supply disruptions that would
threaten the SoS. This could make more difficult the enforcement of the sanctions
imposed upon the TSO in response to the violation of the obligations imposed by
EU law with a view to ensuring SoS.

526.

Similarly, if the VIU (in the ITO model) or the owner of the transmission system
(in the ISO model) are controlled by third-country persons, which may not own
any or only very limited assets in the European Union, it may be very difficult to
enforce the sanctions imposed by the EU authorities in response to the violation of
the obligations imposed on those types of entities.
4.2.4. The SoS certification requirement is necessary to achieve its
policy objective
4.2.4.1

527.

Relative importance of the objective

For the reasons explained in Section 4.2.3.1, the objective of ensuring SoS is
considered of fundamental importance by the European Union.
4.2.4.2

528.

Contribution to the objective

The SoS certification requirement is part of a comprehensive policy consisting of a
multiplicity of interacting measures. For that reason, it is very difficult to isolate
and quantify its effects.534 Moreover, the SoS certification requirement is in the
nature of a preventive measure, whose actual effects can only be evaluated with

534

Appellate Body Report, Brazil – Retreaded Tyres, para. 151; Appellate Body Report, EC – Seal
Products, para. 5.212.
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the benefit of time.535 For these reasons, the contribution of the measure to its
objective is best assessed by performing a qualitative analysis.
529.

Having regard to its design and expected operation, the SoS certification
requirement is manifestly apt to make a material contribution to the objective of
ensuring SoS in the European Union.536 As explained in detail in the previous
section, foreign control of TSOs and transmission system owners may, in certain
circumstances, pose genuine and sufficiently serious threats to SoS. Article 11 of
Directive 2009/73 addresses those risks in a direct, effective and fully calibrated
manner. It does so by putting in place a screening mechanism which allows the
competent authorities to detect and assess in advance the potential risks to SoS
posed specifically by each foreign controlled TSO or transmission system owner
on the basis of a careful examination of all the relevant facts. Where warranted on
the basis of that case-by-case assessment, the competent authorities may deny
access to the transmission market to those operators that would put at risk the SoS
or make it conditional upon compliance with appropriate safeguards, thereby
preventing the risks to SoS from materialising. This preventive approach ensures a
high level of protection against the risks to SoS.
4.2.4.3

530.

Restrictiveness of the measure

The challenged measure restricts trade in services to the extent that it requires that
the competent authorities refuse the certification of any third country controlled
TSO which puts at risk the security of supply.

531.

The challenged measure is, nevertheless, much less restrictive than other possible
alternatives, such as a complete ban on third-country TSOs. The competent
authorities must take into account all specific facts and circumstances of each case,
including any agreements concluded between the European Union or its Member
States and the third country concerned. This case-by-case approach allows the
competent authorities to limit the trade-restrictive effects as much as possible, by

535

Appellate Body Report, Brazil – Retreaded Tyres, para. 151; Appellate Body Report, EC – Seal
Products, para. 5.212.

536

Appellate Body Report, Brazil – Retreaded Tyres, para. 150; Appellate Body Report, EC – Seal
Products, para. 5.213.
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refusing certification only in those specific instances where it has been positively
established that a TSO poses a genuine risk to SoS.
532.

In practice, the challenged measure has been applied so far in manner that has
caused only minimal trade restrictions, if at all. The competent authorities have
received three applications for certification under Article 11 of Directive
2009/73/EC, including one where the owner of the transmission system was jointly
owned and controlled by a Russian entity. None of the three applications has been
refused on grounds of SoS537 and all the three TSOs concerned operate currently
on the EU market.
4.2.4.4

533.

Alternative measures

The European Union considers that there are no reasonably available alternative
measures which, while being less trade restrictive, would make an equivalent
contribution to achieving the desired level of protection.538 In accordance with
well-established case law it is for Russia to identify possible alternative
measures.539
4.2.5. The SoS certification requirement is applied in conformity with
the requirements of the chapeau

534.

The SoS certification requirement does not give rise to arbitrary or unjustifiable
discrimination between countries where the same conditions prevail.
4.2.5.1
Absence of arbitrary or unjustifiable discrimination
between the EU and other WTO Members

535.

The SoS certification does not apply in respect of the certification of TSOs
controlled by EU persons. But this difference in treatment is fully consistent with

537

Decision of the French Commission for the Regulation of Energy (CRE) of 4 June 2014 on the
certification of Transport et Infrastructures Gaz France (TIGF) (Exhibit EU - 67); Decision of the
Greek Regulatory Authority for Energy (RAE) of 25 September 2014 on the certification of the
Hellenic Transmission System Operator (DESFA) (Exhibit EU - 68); Decision of 19 May 2015 of
the Polish Energy Regulatory Office (ERO) on the certification of Gazociągów Przesyłowych GazSystem Spółka Akcyjna (Gaz-System) in connection with its function as the transmission system
operator on the Polish section of the Yamal-Western Europe pipeline (Exhibit EU - 69).

538

Appellate Body Report, US – Gambling, para. 308; See also e.g. Appellate Body Report, Brazil –
Retreaded Tyres, para. 156; and Appellate Body Report, EC – Seal Products, paras. 5.169 and
5.261.
Appellate Body Report, Brazil - Retreaded Tyres, para. 156. See also Appellate Body Report, US –
Gambling, para. 310.

539
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the objective pursued by the SoS certification requirement. Indeed, the SoS
certification requirement does not apply to TSOs controlled by EU persons
because those TSOs do not pose comparable threats to the EU's SoS.
536.

The governments of Croatia, Hungary and Lithuania have no incentive, unlike the
governments of third countries under certain circumstances, to take measures that
may have the effect of undermining the SoS in those EU Member States or in other
EU Member States.

537.

Moreover, Croatia, Hungary and Lithuania, like all other EU Member States, are
required to implement the legislation enacted by the European Union with a view
to i.a. ensuring SoS in the European Union (see above Section 4.2.3.1). That
legislation includes specific cooperation and solidarity obligations with regard to
the SoS of gas, such as those provided for in Articles 6 and 7 of Directive
2009/73/EC and in Articles 3(1), 10(7), 11(5) and (6) of Regulation (EU)
994/2010.

538.

Croatia, Hungary and Lithuania also are bound by the duty of sincere cooperation
imposed upon all EU Member States by Article 4(3) TFEU, which provides that:
Pursuant to the principle of sincere cooperation, the Union and the
Member States shall, in full mutual respect, assist each other in
carrying out tasks which flow from the Treaties.
The Member States shall take any appropriate measure, general or
particular, to ensure fulfilment of the obligations arising out of the
Treaties or resulting from the acts of the institutions of the Union.
The Member States shall facilitate the achievement of the Union's
tasks and refrain from any measure which could jeopardise the
attainment of the Union's objectives.

539.

In case of breach of the above obligations, the Commission or another EU Member
State may bring infringement proceedings against Croatia, Hungary or Lithuania
under Articles 258 and 259 TFEU, respectively, which may lead to the imposition
of fines by the EU's Court of Justice pursuant to Article 260 TFEU.

540.

The EU energy legislation in the gas sector, together with the general obligations
and duties of the EU Member States mentioned above, ensures that the EU
Member States share the same interests and commitments in respect of SoS. In
contrast, as explained above, foreign governments may have, under certain
circumstances, strong incentives to take measures that have the effect of
undermining the EU's SoS policies. Moreover, unlike the authorities of the EU
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Member States, the governments of third countries are not, in principle, subject to
any legal obligation which would prevent them from taking actions that undermine
the EU's SoS policies. In addition, as explained in Section 4.2.3.2.2 the
enforcement of the obligations aimed at ensuring SoS does not pose the same
difficulties where TSOs, or the transmission system owners, are controlled by
nationals of Croatia, Hungary or Lithuania or of another EU Member State. Hence
the need to provide for a screening mechanism to assess in advance, on a case-bycase basis and in the light of all relevant facts, the risk that TSOs controlled by
nationals of third countries may put at risk the security of supply.
4.2.5.2
541.

Absence of discrimination between other WTO Members

The SoS certification requirement does not give rise to any discrimination between
services and service suppliers of third countries, let alone to "unjustifiable or
disguised discrimination".

542.

As explained below in response to Russia's claims under Article II:1 GATS, the
SoS certification requirement applies to all TSOs controlled by persons of any
third country, without any distinction being made among them, either directly or
indirectly, on the basis of their nationality. Contrary to Russia's allegations, the
SoS certification requirement has not been applied de facto in a discriminatory
manner. Indeed, so far no request for certification has been refused on SoS
grounds, including a request where the owner of the transmission system was
jointly controlled by a Russian company.

543.

Article 11 of the Directive 2009/73/EC requires that, when assessing compliance
with the SoS certification requirement, the competent regulatory authorities take
into account "all specific facts and circumstances" of the third country concerned.
This prevents any discrimination that could have resulted from the application of
"rigid and unbinding"540 criteria to countries where different conditions prevail.

544.

Article 11 of the Directive 2009/73/EC further requires that, in particular, the
Commission and the competent regulatory authorities take into account any
relevant agreements concluded between a third country and the Union or the EU

540

Appellate Body Report, US – Shrimp, para. 177.
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Member States, including those addressing issues of SoS. This requirement applies
equally in respect of all such agreements with third countries.
4.2.6. Claims concerning specific additional requirements imposed by
Hungary and Lithuania
545.

Russia claims that, in addition to the SoS certification requirement, some other
allegedly additional requirements included in the national laws of Hungary and
Lithuania that transpose Directive 2009/73/EC also are inconsistent with Article
XVIII GATS. As will be shown below, these claims are outside the Panel's terms
of reference and/or unfounded.
4.2.6.1

546.

Article 123 of Hungary's Act on Natural Gas Supply

Russia claims that Article 123 of Hungary's Act on Natural Gas Supply is
inconsistent with Article XVII GATS because it "includes additional conditions
applicable only to third country requests".541

547.

Articles 10 and 11 of Directive 2009/73/EC have been transposed into Hungarian
law by Article 128/A of the Act on Natural Gas Supply (included in Chapter XVI
of that Act). Article 123 belongs to a different chapter of the Act on Natural Gas
Supply (Chapter XIV, entitled "Common rules for certain events governed by
company law") and does not address the certification of TSOs. Instead, Article 123
lays down a separate and different regime for screening and approving investments
in the gas sector, which applies to both foreign and domestic investments. This
regime predated Directive 2009/73/EC and does not transpose Article 11 of
Directive 2009/73/EC or, indeed, any other provision of EU law.

548.

Specifically Article 123 reads as follows in pertinent part:
[…]
(2) The acquisition of voting rights or influence in any natural gas
undertaking shall also be subject to prior approval by the Office,
if the voting rights or influence represents more than 25%, 50% or
75% of all votes.
[…].

541

Russia's first written submission, para. 431.
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(5) Entry into legal transactions as a result of which a
transmission system operator or the controlling shareholder
thereof would be controlled by a person or persons from a third
country shall be subject to approval by the Office.
(6) The Office may refuse to grant or make subject to conditions
the approval of the transactions referred to in paragraphs (2) and
(5) and Article 122(1), in cases where implementation would
jeopardise the security of natural gas supply, public safety, the
achievement of energy policy objectives, the performance of
activities subject to authorisation pursuant to this Act or the
application of the rules for determining the price or quality of
transmission, storage, distribution and universal service, or
implementation would prejudice any pre-emption right notified to
the Office pursuant to paragraph (8).
[…]

549.

The legal basis for Russia's claim with regard to Article 123 of Hungary's Act on
Natural Gas Supply was nowhere described in the Panel request, contrary to the
obligation prescribed by Article 6.2 DSU. The relevant passage of the Panel
request states that:

550.

Next, the Directive requires that TSOs in each Member State be certified as
complying with the relevant unbundling requirements. However, when
certification is requested by a transmission system owner or TSO controlled by a
person or persons from a third-country, the Directive requires that the request be
refused unless it is demonstrated that certification “will not put at risk the security
of supply” of the Member State and the EU.542 No similar requirement applies to
certification requests by domestic persons. Croatia, Hungary and Lithuania have
implemented versions of this “third-country certification measure” in their
respective legislation. The Russian Federation considers these measures to be
inconsistent, de jure, with the obligations of Croatia, Hungary and Lithuania under
GATS Article XVII to accord services and service suppliers of any other Member
treatment no less favorable than these three Members’ like services and service
suppliers.

551.

The above passage refers exclusively to the certification of third-country TSOs in
accordance with Article 11 of Directive 2009/73/EC and the "implementing
versions" of that provision enacted by some EU Member States. More precisely, it
invokes the difference in treatment which results from the fact that the SoS

542

Article 11 of Directive 2009/73/EC.
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certification requirement does not apply to TSOs controlled by EU persons. As
explained above, however, Article 123 of Hungary's Act on Natural Gas Supply
does not relate to the certification of third-country TSOs but instead to a different
and separate regime for screening and approving investments in the gas sector.
That regime is nowhere mentioned, either explicitly or implicitly, in the Panel
request. Therefore, the European Union requests the Panel to rule that this claim is
outside its terms of reference.
552.

In any event, Article 123 of Hungary's Act on Natural Gas Supply does not accord
less favourable treatment to foreign investors. Contrary to Russia's assertions,
paragraph 6 of Article 123 does not apply only to the foreign investments
described in paragraph 5. It applies as well to the transactions described in
paragraph 2, which covers both domestic and foreign investments. Paragraph 2 has
a very broad scope. It includes any acquisition of voting rights or influence
representing more than 25 % of all votes and, as a result, effectively encompasses
inter alia the transactions described in paragraph 5.
4.2.6.2

553.

Article 20(5) of Lithuania's Law on Natural Gas

Russia appears to claim that Article 20(5) of Lithuania's Law on Natural Gas is
inconsistent with Article XVII GATS because it accords less favourable treatment
to Russian service suppliers and their services than to the service suppliers of
Lithuania and/or other EU Member States in respect of the issuance of licenses for
transmission services.

554.

The provisions on the certification of third-country TSOs in Article 11 of Directive
2009/73/EC have been transposed by Article 29 of Lithuania's Law on Natural
Gas. Article 20 of that law does not transpose Article 11 of Directive 2009/73/EC
or any other provision of the Directive. Instead, Article 20 lays down general rules
for the issuance of licenses for various activities in the gas sector, including
transmission.

555.

More specifically, Article 20(5) of Lithuania's Law on Natural Gas provides, in
essence, that licenses can be issued only to legal entities established in Lithuania.
By way of exception, licenses can be issued also to branches and other
establishments without legal personality set up in Lithuania by persons or entities
of the other EU Member States.
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556.

As recalled above, the relevant passage in the Panel request refers exclusively to
the certification of third-country TSOs pursuant to Article 11 of Directive
2009/73/EC and, more precisely, to the requirement that the certification of thirdcountry TSOs must not put at risk SoS. The Panel request makes no reference to
the different and separate requirement in Article 20(5) of Lithuania's Law on
Natural Gas to the effect that the applicants for licenses (including transmission
licenses) must be legal entities established in Lithuania. Moreover, as explained,
that requirement does not transpose Article 11 or any other provision of Directive
2009/73/EC. Therefore, the European Union requests the Panel to rule that this
claim is outside its terms of reference.

557.

In any event, Article 20(5) applies equally to Lithuanian license applicants and to
license applicants of other WTO Members. Therefore, there is no basis for Russia's
claim that Article 20(5) accords less favourable treatment to the Russian suppliers
of services through commercial presence, or to their services, than to Lithuanian
service suppliers or their services.

558.

Article 20(5) of Lithuania's Law on Natural Gas accords different treatment to the
license applicants of other EU Member States than to the license applicants of
Lithuania and of third countries in that they do not have to establish an entity with
legal personality in Lithuania in order to be issued a license. But this difference in
treatment is mandated by Article 49 TFEU on the right of establishment and is,
therefore, justified under Article V GATS.
4.2.6.3

559.

Article 29(4) of Lithuania's Law on Natural Gas

Russia claims that Article 29(4) of Lithuania's Law on Natural Gas is inconsistent
with Article XVII GATS because it subjects the certification of third-country
TSOs to the following requirements:
[…]
2) that the appointment does not threaten the supply of energy and
security of its supply of the Republic of Lithuania or another
Member State;
3) that the legitimate interests of public security are not violated.

560.

Russia contends that the above requirements go beyond those stipulated in Article
11 of Directive 2009/73/EC. But this is incorrect. In Article 29(4)(2) the terms
"supply of energy" and "security of its supply" are closely interrelated and, when
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read together, have the same meaning as the terms "security of energy supply" in
Article 11 of Directive 2009/73/EC.
561.

Article 29(4)(3) must be read together with Article 11(9) of Directive 2009/79/EC,
which provides that:
Nothing in this Article shall affect the right of member States to
exercise, in compliance with Community law, national legal
controls to protect legitimate public security interests.

562.

Article 11(9) of Directive 2009/73/EC is a declaratory provision, which merely
restates the pre-existing right of the EU Member States under various provisions of
the TFEU543 to derogate, under certain conditions, from the TFEU and EU
secondary legislation in order to take appropriate measures to safeguard their
"public security" interests. The notion of "public security", as well as the
conditions for invoking the exceptions based on that ground, have been narrowly
interpreted and applied by the EU Court of Justice544. As a result, any "public
security" measures which Lithuania is authorised to take pursuant to Article 11(9)
of the Directive 2009/73/EC would be justified under one of the GATS general
exceptions, including in particular Article XIV(a) and Article XIV bis.

4.3.

CLAIM XV: ARTICLE II:1 GATS

563.

Russia claims that the SoS requirement set forth in Article 11 of Directive
2009/73/EC is in breach of Article II:1 GATS because it accords de jure less
favourable treatment to Russian services and service providers than to like services
and service providers of other third countries545.

564.

In addition, Russia also claims that the European Union has implemented the SoS
requirement in a manner that, de facto, accords less favourable treatment to
Gazprom, a Russian service supplier, and its services than to the like service
suppliers and services of other third countries546.

543

See e.g. Articles 36 TFEU (exceptions to the free movement of goods); 45(3) TFEU (exceptions to
the free movement of workers); Article 52 and 62 TFEU (exceptions to the right of establishment
and the freedom to provide services); and Article 65(1)(b) TFEU (exceptions to the free movement
of capitals and payments).

544

See e.g. Case 72/83, Campus Oil, EU:C:1984:256; and Case C-367/89, Richard, EU:C:1991:376.

545

Russia's first written submission, paras. 446-454.

546

Russia's first written submission, paras. 455-500.
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4.3.1. Legal standard
565.

The legal standard for the application of Article II:1 GATS has been described
above in Section 3.3.3.
4.3.2. The de jure claim

566.

Russia alleges that Article 11 of Directive 2009/73/EC is inconsistent de jure with
Article II:1 GATS because it "conditions a favourable security of supply
assessment at least in part on the existence of [a] pre-existing agreement"547
concluded between the European Union and/or the EU Member State concerned
and the third country of origin of the certification applicant which addresses the
issues of security of supply. According to Russia, certification applicants from a
third country which has concluded such an agreement "are automatically granted a
competitive advantage"548 over applicants from countries like Russia, which have
not concluded it. Russia goes on to cite the EEAA549 and the ECA550 as examples
of the type of agreements required by Article 11 of the Directive.
4.3.2.1

567.

This claim is outside the Panel's terms of reference

In its Panel request Russia claimed that the "third-country certification measure"
was inconsistent de jure with the obligations of each EU Member State under
Article II:1 GATS because, pursuant to that measure, the services and service
providers of one EU Member State are treated more favourably by the other EU
Member States than the services and service providers of other WTO Members.
Specifically, the Panel request summarised the legal basis for this claim as follows:

547

Russia's first written submission, para. 450.

548

Russia's first written submission, para. 450.

549

Russia's first written submission, para. 451.

550

Russia's first written submission, para. 452.
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In addition, pursuant to the Directive, requests for certification by
a transmission system owner or TSO located in one EU Member
State, but controlled by a person or persons of another Member
State, are not subject to the third-country certification measure.
The services and service suppliers of one EU Member State are
thus treated more favorably by other Member States than are the
services and service suppliers of other third-countries, including
Russia. This is despite the fact that the EU and each such
Member State is also a Member of the WTO. The Russian
Federation considers this measure to be inconsistent, de jure, with
the EU Member States’ obligations under Article II:1 of the
GATS to accord immediately and unconditionally to services and
service suppliers of each Member treatment no less favorable than
that it accords to like services and service suppliers of any other
country.

568.

In its first written submission Russia has not pursued the claim summarised in the
above quoted passage of the Panel request. Instead, Russia has put forward a new
and very different claim according to which the "third-country certification
measure" is inconsistent with the obligations of the European Union (rather than
with the obligations of each EU Member State) under Article II:1 GATS because it
discriminates de jure between the services and service suppliers of Russia and
those of other third countries. There is no trace of this new claim in the above
quoted passage or in the remainder of the Panel request.

569.

Article 6.2 DSU requires that a panel request must provide "a brief summary of the
legal basis of the complaint sufficient to present the problem clearly". The Panel
request failed to provide such a summary in respect of the claim at issue. The
above quoted passage cannot be considered as an adequate summary of the claim
submitted by Russia in its first written submission because that claim addresses a
different "problem": discrimination between the Russian service suppliers and
services and those of other third countries, rather than discrimination between the
service suppliers and services of other EU Member States and those of any third
country, including Russia.

570.

For the above reasons, the European Union requests the Panel to find that the
Panel request does not comply with the requirements of Article 6.2 DSU as
regards this claim and, consequently, that this claim is outside the Panel's terms of
reference
4.3.2.2
The SoS requirement does not provide less favourable
treatment to services and service suppliers of Russia
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571.

The SoS requirement does not provide de jure less favourable treatment to Russia's
services and service providers than to like services or service providers of other
third countries. Indeed, the SoS requirement applies equally to all transmission
system owners or TSOs which are controlled by a person or persons from any third
country or third countries, regardless of the third country of origin.

572.

Contrary to Russia's allegations, the certification under Article 11 of Directive
2009/73/EC is not conditional, even "at least in part"551, upon the existence of an
agreement addressing the issues of security of supply. Articles 11(3)(b) and 11(7)
of the Directive require that the NRA and the Commission "take into account" all
"the specific facts of the case and the third country or third countries concerned".
The existence of an agreement with a third country addressing the issues of
security of supply is directly relevant for assessing the SoS risks described above
in Section 4.2.3.1 and, for that reason, it is expressly mentioned in Articles
11(3)(b) and 11(7). But it is just one of the facts to be "taken into account" by the
NRAs and the Commission. The existence of such an agreement is neither
necessary nor dispositive in itself. Thus, for example, the lack of an agreement
with Singapore or Azerbaijan addressing issues of security of supply did not
prevent the certification of TIGF and DESFA, respectively552.

573.

Furthermore, there is no basis in Article 11 of the Directive for Russia's contention
that only agreements such as the EEAA553 or the ECA554 are to be "taken into
account" pursuant to Articles 11(3)(b) and 11(7) of the Directive. In the first place,
those two provisions allude to "the rights and obligations under international law"
of the European Union and the EU Member State concerned. This language is

551

Russia's first written submission, para. 454.

552

Decision of the French Commission for the Regulation of Energy (CRE) of 4 June 2014 on the
certification of Transport et Infrastructures Gaz France (TIGF) (Exhibit EU - 67); Decision of the
Greek Regulatory Authority for Energy (RAE) of 25 September 2014 on the certification of the
Hellenic Transmission System Operator (DESFA) (Exhibit EU - 68).

553

The agreement establishing the European Economic Area is a very comprehensive economic
integration agreement. It provides i.a. for the liberalization of trade in services between the parties,
including in the energy sector, and has been notified under Article V GATS.

554

Similarly, all the parties to the Energy Community Agreement are parties to trade agreements with
the European Union providing for the liberalisation of trade in services and covered by Article V
GATS. The ECA complements those agreements in the energy sector. All the agreements
concerned have been notified to the WTO under Article V GATS, except the Stabilization and
Association Agreement with Kosovo, which entered into force on 1 April 2016. But the notification
of that agreement is planned and will be made in the coming months.
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broad enough to encompass the rights and obligations resulting from any relevant
international agreement, whether or not it addresses the issue of security of supply,
including, for example, the WTO Agreement. Moreover those two provisions go
on to refer expressly to "any agreement" which addresses the issue of security of
supply. It is not necessary, therefore, that such agreements address that issue to the
same extent, or in the same way, as the EEAA or the ECA. For example, the
decision issued by the Polish NRA certifying Gaz-System in respect of Yamal
does "take into account" inter alia an intergovernmental agreement (IGA) signed
between Russia and Poland on 25 August 1993, which has a much more limited
scope than the EEAA or the ECA555.
4.3.2.3
In the alternative, the difference in treatment would be
justified under Article XIV(a) GATS
574.

If, notwithstanding the above, the Panel found that, as alleged by Russia, the SoS
requirement provides de jure less favourable treatment to the services and service
suppliers of Russia, the European Union submits in the alternative that, for the
reasons set out above in Sections 4.2.3 to 4.2.5, the SoS certification requirement
is necessary in order to ensure the EU's security of energy supply, which is part of
the EU's public order, and is, therefore, justified under the exception provided for
in Article XIV(a) GATS.
4.3.3. De facto claims

575.

Russia claims that the European Union has acted inconsistently with Article II:1
GATS because it has implemented the SoS certification requirement in a manner
that, de facto, accords less favourable treatment to Gazprom, a Russian service
supplier, than to "at least five TSOs owned or controlled, or potentially controlled,
by persons of third countries"556 (namely, jordgas, TAP, NABUCCO, TIGF and
DESFA).

555

Decision of 19 May 2015 of the Polish Energy Regulatory Office (ERO) on the certification of
Gazociągów Przesyłowych Gaz-System Spółka Akcyjna (Gaz-System) in connection with its
function as the transmission system operator on the Polish section of the Yamal-Western Europe
pipeline (Exhibit EU - 69).

556

Russia's first written submission, para. 457.
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576.

More precisely, according to Russia, the alleged less favourable treatment would
stem from the fact that the Commission "has twice rejected"557 the decisions of the
Polish NRA (ERO) granting the certification requested by Gaz-System as an ISO
for the Polish section of the pipeline Yamal-Europa (hereinafter "Yamal"), whose
owner, Europolgaz, is jointly controlled by Gazprom, a Russian company. In
contrast, the Commission would have approved other decisions of the competent
NRAs granting the requested certification to TSOs controlled by persons of third
countries without conducting any assessment of SoS (in the case of jordgas,
NABUCCO and TAP) or on the basis of an assessment of SoS which was less
strict than in the case of Gaz-System (Yamal) despite the presence of similar
circumstances (in the case of TIGF and DESFA).

577.

As explained below, these claims are partly outside the terms of reference and, in
any event, incorrect as a factual matter.
4.3.3.1
These claims are partly outside the Panel's terms of
reference

578.

In the Panel request Russia claimed that the European Union had acted
inconsistently with Article II:1 GATS because it had requested the Polish NRA to
conduct a SoS assessment of the certification application made by Gaz-System in
accordance with Article 11 of Directive 2009/73/EC, while failing to make the
same request in other cases concerning TSOs which, according to Russia, were
controlled by persons of other third countries. Specifically, the Panel request
summarised the legal basis for this claim as follows:

557

Russia's first written submission, para. 457.
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Moreover, various Member States have issued certification
decisions, most of which the European Commission
(“Commission”) has approved. Yet the Commission refused to
approve Poland’s certification of Gaz-System S.A. as an ISO for
the Polish section of the Yamal-Europe Pipeline (“Yamal”).
Having found that Yamal’s owner, Europolgaz, is jointly
controlled by the Polish gas incumbent and a Russian pipeline
transport service supplier, the Commission required Poland to
conduct a security of supply assessment. Previously, however,
the Commission approved certification of at least two TSOs in
Member States in which other third-country persons owned up to
100 percent interests, without any control or “security of supply”
assessments having been conducted. In so doing, contrary to its
obligations under GATS Article II:1, the EU accorded Russian
services and service suppliers less favorable treatment than like
services and service suppliers of those third-countries.

579.

In its first written submission, Russia has impermissibly expanded the scope of the
claim summarised in the above quoted passage. Indeed, in its first written
submission, Russian also claims, for the first time, that in some other cases (TIGF,
DESFA), the European Union has acted, de facto, inconsistently with Article II:1
GATS because, although the Commission and the NRAs did conduct an SoS
assessment pursuant to Article 11 of the Directive, that assessment was more
lenient than in the case of Gaz-System (Yamal). This is a different and new claim,
which is not described in the above quoted passage or anywhere else in the Panel
request.

580.

Article 6.2 DSU requires that a panel request must provide "a brief summary of the
legal basis of the complaint sufficient to present the problem clearly". In the
present case the Panel request failed to provide such a summary in respect of the
claim that, de facto, the European Union acted inconsistently with Article II:1
GATS by conducting a more lenient SoS assessment in the case of TIGF and
DESFA than in the case of Gaz-System (Yamal).

581.

For the above reasons, the European Union requests the Panel to find that the
Panel request does not comply with the requirements of Article 6.2 DSU to the
extent that Russia now claims that, de facto, the European Union acted
inconsistently with Article II:1 GATS by conducting a less strict SoS assessment
in the case of TIGF and DESFA than in the case of Gaz-System (Yamal), and to
rule that such claim is, therefore, outside its terms of reference.
4.3.3.2

Gaz-System is not a Russian supplier of services
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582.

The Commission has opined that Gazprom jointly controls Europolgaz, the owner
of Yamal.558 But neither Gazprom nor Europolgaz operate the Polish section of
Yamal. Instead that section is operated as an ISO by Gaz-System. The TSO
certification for the Polish section of Yamal was requested by, and issued to, GazSystem exclusively. Gaz-System is a company incorporated in Poland and fully
owned by the Polish state. Therefore, and in accordance with Article XXVIII (g),
(j), (l), (m) and (n) GATS, Gaz-System is a not a Russian supplier of pipeline
transmission services with respect to the Polish section of Yamal but instead a
Polish supplier.

583.

The GATS is concerned with trade in services. It does not accord protection to
foreign investors which, like Gazprom and Europolgaz in respect of Yamal, do not
supply any services but instead entrust the management of its foreign assets to
another person, which acts as the service supplier.

584.

For the above reasons, Gaz-System is not, in relation to Poland and the European
Union, a "service supplier of any other Member". Therefore, even if the
certification application of Gaz-System with regard to the Polish section of Yamal
had been treated less favourably by the Commission or by the Polish authorities
than the applications of certain third-country TSOs (quod non, as shown in the
next Section), such difference in treatment would fall outside the scope of Article
II:1 GATS.
4.3.3.3
The European Union has not implemented the SoS
requirement in a manner that, de facto, accords less favourable
treatment to Gaz-System

585.

In any event, Russia's claims that, de facto, some TSOs of other third countries
have been accorded more favourable treatment than Gaz-System in respect of the
SoS requirement are, in substance, incorrect as a matter of fact.
4.3.3.3.1

586.

Preliminary considerations

Before addressing the allegations made by Russia with regard to each of the five
TSOs concerned, two preliminary considerations are in order.

558

Commission's opinion of 9 September 2014 on ERO's draft certification decision for Gaz-System
(Yamal) (Exhibit RUS - 59).
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587.

First, Russia's allegations are based on the views expressed by the Commission in
its certifications opinions pursuant to Article 11(6) of the Directive. It must be
recalled, however, that the certification decisions are taken by the competent NRA
of each EU Member State and not by the Commission. The Commission is
required to issue an opinion on the draft certification decisions previously notified
by the NRAs. The NRAs must "take utmost account"559 of the Commission's
opinion, but they are not legally bound by that opinion. Thus, contrary to Russia's
assertions560, the competent NRA is entitled to depart form the Commission's
opinion in order to either grant or refuse certification. Contrary also to Russia's
assertions, the Commission does not "retain authority under the Directive and
more generally to restrict the Member from doing so."561562

588.

For the above reasons, when considering the claims made by Russia under this
heading it is essential to take into account, together with the Commission's
opinions, the final certification decisions issued by the NRAs, as only the latter are
capable of affecting the legal status of the applicant TSOs under the Directive and
hence their competitive opportunities.

589.

Second, Russia's argument is based, to a large extent, on the assumption that the
Commission "has still not issued a final opinion"563 on the certification of GazSystem (Yamal) and that, as a result, the certification proceeding [of Gaz-System
(Yamal)] has not been resolved" yet564. As explained below, however, that
assumption is mistaken.

590.

On 9 June 2014 the Commission received from the Polish NRA (ERO) the
notification of a draft decision on the certification of the TSO Gaz-System as an

559

Article 11(7) of Directive 2009/73/EC.

560

Russia's first written submission, para. 458.

561

Russia's first written submission, para. 458.

562

If the Commission takes the view that a NRA's final certification decision is incompatible with
Article 11 of the Directive it may open infringement proceedings against the EU Member State
concerned and eventually bring the matter before the EU's Court of Justice pursuant to Article 258
TFEU. However, the legal basis for such action would have to be the infringement of Article 11 of
the Directive, rather than the infringement of the Commission's certification opinion, which is not
legally binding on the EU Member State concerned.

563

Russia's first written submission, para. 479.

564

Russia's first written submission, para. 500.
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ISO for the Polish section of Yamal. The Commission issued its opinion on 9
September 2014565. Contrary to Russia's contention, in that opinion the
Commission did not "reject"566 the certification of Gaz-System (Yamal). Indeed,
such a "rejection" would have been beyond the Commission's powers pursuant to
Article 11 of the Directive. Instead, the Commission opined that, in order to ensure
compliance with the ISO requirements, certification should be subject to certain
conditions. The Commission further opined that, contrary to ERO's provisional
assessment, Europolgaz was jointly controlled by Gazprom and PGNiG. Since
Gazprom is owned and controlled by persons of a third country, the Commission
expressed the view that "a comprehensive assessment under Article 11 has to be
carried out by ERO before granting certification" and invited ERO to re-notify its
draft decision after conducting such assessment.
591.

On 23 January 2015 the Commission received from ERO a revised draft decision.
The Commission issued its opinion on 19 March 2015567. In its opinion, the
Commission expressed the view that the SoS assessment conducted by ERO
pursuant to Article 11 of the Directive was inadequate because it had not taken
into account the fact that Russia as a supplier and the Yamal pipeline are both
"key" to the EU's and Poland's SoS. The Commission, nevertheless, did not reach
any conclusion on whether the certification of Gaz-System would pose a risk to
SoS requiring the adoption of safeguards. Instead, the Commission limited itself to
opine that ERO should "extend" its assessment of the risk to SoS and that "in case
ERO detects such risk, ERO should be granted additional rights as a necessary
safeguard, such as the power to suspend Gazprom's voting right in Europolgaz".

592.

Whereas the Commission's opinion of 19 March 2015 advised ERO to extend its
SoS assessment it did not invite ERO (unlike the opinion of 9 September 2014) to
re-notify the draft decision following that assessment.

565

Commission's opinion of 9 September 2014 on ERO's draft certification decision for Gaz-System
(Yamal) (Exhibit RUS - 59).

566

Russia's first written submission, para. 460.

567

Commission's opinion of 19 March 2015 on ERO's draft certification decision for Gaz-System
(Yamal) (Exhibit RUS - 73).
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593.

On 19 May 2015, ERO issued a final decision granting the certification568. In its
final decision ERO concluded, on the basis of an extended SoS assessment, that
the requested certification would pose no risks to SoS. Accordingly, ERO granted
the certification without imposing any conditions to safeguard SoS.

594.

Contrary to Russia's contention569, given that ERO has already taken a final
decision granting the certification of Gaz-System (Yamal), there is no scope left
under the Directive for another Commission opinion. Nor can it be said that the
"certification proceeding of Gaz-System (Yamal) has not been resolved".570
4.3.3.3.2

595.

Jordgas

Russia notes, citing the Commission's opinion on the certification of jordgas571,
that jordgas, which operates part of the NETRA pipeline, is a fully owned
subsidiary of Statoil Deutschland GmbH, which in turn is fully owned by Statoil
NSA, a Norwegian company. Moreover, jordgas has joint control over NETRA
AG, the German asset company which owns the NETRA pipeline. Yet the
Commission's opinion on the certification of jordgas does not refer to Article 11 of
the Directive 2009/73/EC and does not include any analysis of the risks to SoS.572

596.

Russia contends that, by not requesting the German NRA to conduct a SoS
assessment pursuant to Article 11 of the Directive, the Commission afforded more
favourable treatment to jordgas in respect of NETRA than to Gazprom in respect
of Yamal.573

597.

Russia's complaint is misguided because it overlooks that, in accordance with
Article 54(1), second subparagraph, of the Directive, the third country certification
regime set forth in Article 11 of Directive 2009/73/EC did not become applicable

568

Decision of 19 May 2015 of the Polish Energy Regulatory Office (ERO) on the certification of
Gazociągów Przesyłowych Gaz-System Spółka Akcyjna (Gaz-System) in connection with its
function as the transmission system operator on the Polish section of the Yamal-Western Europe
pipeline (Exhibit EU - 69).

569

Russia's first written submission, para. 479.

570

Russia's first written submission, para. 500.

571

Commission's opinion of 6 September 2012 on BnetzA's draft certification decision for jordgas
(Exhibit RUS - 55).

572

Russia's first written submission, para. 464.

573

Russia's first written submission, para. 465
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until 3 March 2013. For that reason, all the certifications requested prior to that
date were dealt with exclusively under Article 10 of the Directive, regardless of
the nationality of the persons who owned or controlled the transmission system or
the TSO.
598.

The application for the certification of jordgas was made before 3 March 2013
and, therefore, was processed exclusively in accordance with Article 10 of the
Directive. This is reflected in the legal base for the jordgas certification opinion,
which does not mention Article 11(6) of the Directive, unlike the TIGF, DESFA
and Gas-System (Yamal) certification opinions, but only Article 10.

599.

Like jordgas, the certifications opinions concerning GASCADE574 and NEL
Gastransport,575 two TSOs owned to 49.98 % and jointly controlled by Gazprom,
were based exclusively on Article 10 of the Directive and do not include a SoS
assessment in accordance with Article 11, because the applications for certification
were submitted prior to 3 March 2013.
4.3.3.3.3

600.

TAP

Russia complains that, while the Commission certification opinion concerning
TAP576 records the Commission's agreement with the conclusion of the Greek and
Italian NRAs that none of TAP's shareholders enjoys sole or joint control over
TAP, the opinion provides no analysis to support this conclusion.577 Russia
contends that the Commission should have assessed the risk to SoS under Article
11 of Directive 2009/73/EC because TAP is incorporated in Switzerland and one
of its shareholders (AzTAP) is owned and controlled by Azerbaijan government
entities.578

574

Commission Opinion of 3 December 2012 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10 of Directive 2009/73/EC - Germany - Certification of GASCADE
Gastransport GmbH, p. 2 (Exhibit EU - 59).

575

Commission opinion of 18 October 2013 on BnetzA's draft certification decisions for NEL,
Gasunie Ostsee and Fluxys (Exhibit EU - 78).

576

Commission opinion of 28 January 2016 on AEEGSI's and RAE's draft certification decisions for
TAP AG (Exhibit RUS – 57).

577

Russia's first written submission, para. 472.

578

Russia's first written submission, para. 473.
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601.

Russia's claim disregards the Commission's proper role in the certification process.
It is not the Commission's task to re-do ex novo the NRA's analysis. If the
Commission objects to some element of that analysis it must, of course,
substantiate properly its objections. On the other hand, when the Commission
agrees with an element of the NRA's analysis it is not required to motivate in detail
such an agreement.

602.

In any event, the doubts raised by Russia with regard to the Commission's
conclusion that Article 11 of Directive 2009/73/EC was inapplicable to TAP's
certification are manifestly unfounded. The situation at issue in TAP was very
different from that considered in Gaz-System (Yamal). In the latter case, Gazprom
and PGNiG each held 48 % of the shares in Europolgaz, the owner of the
transmission system. Moreover, the Polish NRA (ERO) had determined that the
composition and voting arrangements of the various Europolgaz's bodies had been
designed so as to achieve a "balance of power" between the two major
shareholders, with the consequence that "all significant decisions related to the
company's operation as well as its current activity rules" had to be agreed upon by
both of them.579 None of these circumstances was present in the case of TAP.
AzTAP held only 20 % of the shares of TAP and there was no indication that,
despite that minority shareholding, AzTAP had the power to block the adoption of
any strategic decisions by TAP.

603.

As regards the fact that TAP AG, i.e. the TSO, is incorporated in Switzerland, it
must be recalled that the relevant criterion for determining the applicability of
Article 11 of Directive 2009/73 is whether the TSO or the transmission system is
controlled by a person or persons of a third country or third countries, rather than
the country of incorporation of the TSO. Thus, a TSO incorporated in an EU
Member State will be subject to certification under Article 11 if it is owned or
controlled by a person or persons of third countries. By the same token, a TSO
incorporated in a third country is not subject to certification under Article 11 if it
can be established, as in the case of TAP, that it is not controlled by persons of a
third country.

579

Commission's opinion of 9 September 2014 on ERO's draft certification decision for Gaz-System
(Yamal) (Exhibit RUS - 59).
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4.3.3.3.4

604.

NABUCCO

Russia observes that NABUCCO is partially owned (17 %) by BOTAS, which is
in turn fully owned by the Turkish government. BOTAS' shareholding is equal or
greater than any other. Yet, the Commission did not assess whether BOTAS had
sole or joint control, unlike in the case of Gaz-System (Yamal)580.

605.

Again, this claim is misguided because Russia overlooks that, as explained above,
Article 11 of Directive 2009/73/EC did not become applicable until 3 March 2013.
The application for the certification of NABUCCO was made before that date.
Therefore, it was dealt with exclusively under Article 10 of the Directive581, like
all other certifications requested prior to that date (including those requested by
two

TSOs

jointly

controlled

by

Gazprom:

GASCADE582

and

NEL

Gastransport583).
606.

In any event, BOTAS' minority shareholding did not translate into joint control of
NABUCCO. Again, the situation was very different in Gas-System (Yamal),
where, as explained above, Gazprom and PGNiG each held 48 % of the shares in
Europolgaz and the composition and voting arrangements of the various
Europolgaz's bodies ensured that each of the two major shareholders could block
all significant decisions. In contrast, BOTAS held only 17 % of the shares of
NABUCCO and there was no indication that, despite this minority shareholding, it
had the power to block all significant decisions by NABUCCO.
4.3.3.3.5

607.

TIGF

Russia notes that in the certification opinion concerning TIGF584 the Commission
cited various "additional considerations" in order to conclude that the requested
certification would not pose a risk to SoS. According to Russia, those

580

Russia's first written submission, paras. 480-481.

581

Commission opinion of 5 August 2015 on E-Control's draft decision for the certification of TAG
(Exhibit EU - 82).

582

Commission Opinion of 3 December 2012 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10 of Directive 2009/73/EC - Germany - Certification of GASCADE
Gastransport GmbH, p. 2 (Exhibit EU - 59).

583

Commission opinion of 18 October 2013 December 2012 on BnetzA's draft certification decisions
for NEL, Gasunie Ostsee and Fluxys (Exhibit EU - 78).

584

Commission's opinion of 4 June 2014 on CRE's draft certification decision for TIGF (Exhibit RUS
- 77)
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considerations would apply equally in the case Gaz-System (Yamal). Yet the
Commission failed to take them into account in order to conclude that the
certification of Gaz-System (Yamal), like that of TIGF, would not pose a risk to
SoS.585
608.

The TIGF and Gaz-System (Yamal) opinions concern fundamentally different
factual situations. Russia's allegations disregard those differences and misrepresent
the Commission's analysis.

609.

In the TIGF opinion the Commission found that, since TIGF was owned and
controlled by an entity of Singapore, a country which produces no gas and has no
connections with the EU, SoS concerns were "unlikely to exist". The Commission
went on to note certain "additional considerations" (those cited by Russia) and
concluded, "on the basis of all the circumstances", that there was no risk to SoS.

610.

In Gaz-System (Yamal) the Commission opined that ERO's SoS assessment was
inadequate because it had not taken into account the fact that Russia as a supplier
and the Yamal pipeline are "key" to the EU's and Poland's SoS586. These two
circumstances are of crucial importance for a SoS assessment and render the
situation examined in Gaz-System (Yamal) fundamentally different from that at
issue in TIGF. For that reason, the assessment made by the Commission in TIGF
cannot be extrapolated to Gaz-System (Yamal).

611.

Moreover, it is not true that all the "additional considerations" cited by the
Commission in TIGF "apply equally"587 to Gaz-System (Yamal). First, while it is
true that both the Polish section of Yamal and the TIGF network in France
constitute only a part of the respective national infrastructure, the significance of
Yamal far exceeds that of the TIGF network: Yamal is the main supply line for
Poland and one of the main supply lines for the western EU Member States and
has more than five times as much capacity as the entire TIGF network. Second, in
TIGF the Commission noted that trade relations between Singapore and the
European Union cover a large number of investments in multiple sectors, with the

585

Russia's first written submission, para. 489.

586

Commission's opinion of 19 March 2015 on ERO's draft certification decision for Gaz-System
(Yamal) (Exhibit RUS - 73).

587

Russia's first written submission, para. 488.
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consequence that Singapore would have little incentive to interfere with the EU's
energy policy. In contrast, trade in gas and oil accounts for a major share of
Russia's exports to the European Union. Last, in TIGF the Commission noted that
TIGF was jointly owned and controlled by GIC and Snam and that the later was an
ownership unbundled TSO. Contrary to Russia's assertions, the situation in Yamal
is not "similar": Gaz-Service was certified as an ISO and Yamal is co-owned by
Gazprom and PGNiG.
612.

In any event, as explained above, the Commission did not reach any conclusion on
whether Gaz-System (Yamal) posed a risk to SoS. Rather, the Commission
concluded that ERO should "extend" its assessment to take into account the facts
identified by the Commission. ERO performed such extended assessment and
concluded that there was no risk to SoS. On that basis, ERO's final decision
granted the certification requested for Gaz-System (Yamal) without imposing any
conditions to safeguard the SoS. 588 In view of that, there is no basis for Russia's
claim that Gaz-System (Yamal) received less favourable treatment.
4.3.3.3.6

613.

DESFA

Russia alleges that, based on the Commission's own analysis, the control of
DESFA by SOCAR (which is owned and controlled by the government of
Azerbaijan) would pose greater risks to SoS than Gazprom's joint control of Gaz
System (Yamal). Yet the Commission "reached essentially the same conclusion in
both cases"589.

614.

Moreover, according to Russia, DESFA was treated more favourably than GazSystem ("Yamal") in that the Commission opinion590 did not request the Greek
NRA authority ("RAE") to extend its SoS assessment. Instead, the Commission
limited itself to order that, before granting the certification, RAE had to ensure that
RAE had the powers to suspend DESFA's voting rights in certain situations. In

588

Decision of 19 May 2015 of the Polish Energy Regulatory Office (ERO) on the certification of
Gazociągów Przesyłowych Gaz-System Spółka Akcyjna (Gaz-System) in connection with its
function as the transmission system operator on the Polish section of the Yamal-Western Europe
pipeline (Exhibit EU - 69).

589

Russia's first written submission, para. 498.

590

Commission's opinion of 17 October 2014 on RAE's draft certification decision for DESFA
(Exhibit RUS - 60)
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contrast, in Gaz-System (Yamal) the Commission did not approve ERO's initial
draft decision but requested ERO to extend its assessment. According to Russia, as
a result, the certification process was delayed and, indeed, "has not been resolved
yet".591
615.

Russia's allegations reflect a misunderstanding of the operation of Article 11 of
Directive 2009/73/EC and misrepresent the views expressed by the Commission in
the two opinions concerned. There is no basis for Russia's claim that DESFA was
treated more leniently than Gaz-System by the Commission. In reality, if anything,
the opposite would be true. In DESFA the Commission concluded that the control
by SOCAR did pose a risk to SoS and requested RAE to adopt certain additional
safeguards. In Gaz-System (Yamal) the Commission concluded that the
assessment of the risks to SoS conducted by ERO was inadequate and advised
ERO to extend its assessment of those risks. But, unlike in DESFA, in Gaz-System
(Yamal) the Commission did not conclude that there was a risk to SoS requiring
the adoption of additional safeguards. Rather the question of whether there was a
risk to SoS was left to ERO's further assessment. The Commission limited itself to
note that "in case ERO detects such risk, ERO should be granted additional rights
as a necessary safeguard, such as the power to suspend Gazprom's voting right in
Europolgaz"592. As explained above, ERO's final decision concluded that there was
no such risk to SoS. Consequently, ERO did not impose any conditions to
safeguard SoS593. Contrary to Russia's assertions, this decision puts an end to the
certification proceedings and leaves no scope for another Commission opinion.

616.

Whereas the certification process of Gaz-System (Yamal) took longer than in the
case of DESFA, this reflected the deficiencies of the initial draft decision notified
by ERO, which, unlike RAE's draft decision concerning DESFA, contained no
SoS assessment at all. In turn, this can be attributed to the particular complexity
and novelty of the facts assessed in Gaz-System (Yamal). Similar delays have

591

Russia's first written submission, para. 499.

592

Commission opinion of 19 March 2015 on ERO's draft certification decision for Gaz-System
(Yamal), p.6. (Exhibit RUS -73). Emphasis added.

593

Decision of 19 May 2015 of the Polish Energy Regulatory Office (ERO) on the certification of
Gazociągów Przesyłowych Gaz-System Spółka Akcyjna (Gaz-System) in connection with its
function as the transmission system operator on the Polish section of the Yamal-Western Europe
pipeline (Exhibit EU - 69).
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occurred also in other cases concerning the certification of TSOs under Article 10
of Directive 2009/73/EC. Moreover, Russia has not explained, let alone proven,
how this delay continues to affect Gazprom's competitive opportunities (assuming
that it ever did so) after the date of establishment of the Panel, given that GazSystem (Yamal) had been granted the certification by decision of 19 May 2015.
4.4.

CLAIM XVI: ARTICLE III:4 GATT

617.

Russia claims that the "third-country certification measure" is inconsistent with
Article III:4 GATT because it has, "on its face",594 a detrimental impact on the
competitive opportunities of gas imported from other WTO Members vis-à-vis
domestically produced EU gas.

618.

This claim is manifestly outside the Panel's terms of reference. The Panel request
did not include any claim under Article III:4 GATT with respect to the "third
country certification measure". Each of the various claims under Article III:4
included in the Panel request concerns specifically what Russia itself considers to
be a different measure: the "unbundling measure", the "TEN-E measure" and the
exemption for upstream pipeline networks and LNG facilities. The European
Union, therefore, hereby requests the Panel to find that this claim is not included in
the Panel request and to rule that it falls outside the Panel's terms of reference.

619.

In any event, Article 11 of Directive 2009/73/EC applies equally to all TSOs
controlled by persons of third countries, irrespective of whether the infrastructure
operated by each of them is used to transmit domestic and/or imported gas.

620.

Russia's claim is premised on the unproven assumption that any TSO owned or
controlled by EU nationals would have, for that reason alone, an inherent
competitive advantage to operate infrastructures used for transmitting EU domestic
gas, whereas any TSOs owned or controlled by persons of any given third country
would have, again solely for that reason, an inherent competitive advantage to
operate infrastructures used to transmit gas originating in that country. However,
there is no basis for making such an assumption.

594

Russia's first written submission, para. 502.
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621.

In practice, most TSOs are controlled by EU nationals, whereas the large majority
of gas consumed in the European Union (66 %) is imported. As a result, the TSOs
controlled by EU persons very often operate infrastructures that are used
exclusively or mainly to transmit imported gas, including Russian gas.

622.

For example, in the central and eastern EU Member States the following TSOs
owned and controlled by EU persons, among others, operate infrastructure that is
used exclusively or mainly to carry Russian gas: Eustream (Slovakia)595, Transgaz
(Romania)596, Bulgartransgaz (Bulgaria)597, TAG (Austria)598, FGSZ (Hungary)599,
Net4Gas (Czech Republic)600, Amber Grid (Lithuania)601 and Gaz-System
(Poland).

623.

While imports of Russian gas are relatively less important in the western and
southern EU Member States, TSOs controlled by EU persons, such as GRTgaz602
(France) or SRG603 (Italy) also operate infrastructure used to transport significant
amounts of Russian gas.

624.

Conversely, TSOs controlled by persons of third countries such as TIGF or
GASCADE, operate infrastructure used in part to transmit EU gas originating in
the Netherlands or the United Kingdom.

4.5.

CLAIM XVII: ARTICLE VI:1 GATS

595

See Commission opinion of 23 August 2013 on URSO's draft decision for the certification of
Eustream (Exhibit EU - 79).

596

See Commission opinion on ANRE's draft decision for the certification of Transgaz (Exhibit EU 80).

597

See Commission opinion of 23 August 2013 on SEWRC's draft decision for the certification of
Bulgartransz (Exhibit EU - 81).

598

See Commission opinion of 5 August 2015 on E-Control's draft decision for the certification of
TAG (Exhibit EU - 82).

599

See Commission opinion of 6 December 2011 on HEO's draft decision for the certification of FGSZ
(Exhibit EU - 83).

600

See Commission opinion of 30 November 2011 on ERO's draft decision for the certification of
Net4Gas (Exhibit EU - 84).

601

See Commission Opinion of 23 March 2015 pursuant to Article 3(1) of Regulation (EC) No
715/2009 and Article 10(6) of Directive 2009/73/EC - Lithuania - Amber Grid, C(2015) 2135 final
(Exhibit EU - 54).

602

See Commission opinion of 25 November 2011 on CRE's draft decision for the certification of
GRTgaz (Exhibit EU - 85).

603

See Commission opinion of 13 September 2013 on AEEG's draft decision for the certification of
Sam Rete Gas (Exhibit EU - 86)

- 183 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

625.

Russia claims that Croatia, Hungary and Lithuania act inconsistently with Article
VI:1 GATS because they do not "administer" their respective national laws
transposing Article 11 of Directive 2009/73/EC in a "reasonable, objective and
impartial manner".

626.

In support of this claim, Russia does not refer to any administering act taken by
Croatia, Hungary or Lithuania. Instead, Russia contends that the alleged violation
would result from the mere fact that the national laws of those EU Member States,
like the Directive itself, "do not provide any meaningful standard to ensure that the
third country certification measure is administered in a reasonable, objective and
impartial manner"604. More precisely, Russia alleges that the notion of "security of
supply" is nowhere defined and that there is no guidance on how the factors
mentioned in Article 11 of Directive 2009/73/EC should be interpreted. As a
result, according to Russia, the administering authorities would enjoy "unlimited
discretion".605
4.5.1. Legal Standard

627.

Article VI:1 GATS provides that:
In sectors where specific commitments are undertaken, each
member shall ensure that all measures of general application
affecting trade in services are administered in a reasonable,
objective and impartial manner.

628.

Article VI:1 GATS has not been interpreted yet by any panel606. The European
Union, nevertheless, agrees with Russia that, despite some differences in both
wording and scope607, Article VI:1 GATS performs an analogous function to
Article X:3(a) GATT and, therefore, that the case law concerning the latter
provides relevant guidance for the interpretation of the former.

604

Russia's first written submission, paras. 510, 511

605

Russia's first written submission, para. 515.

606

The panel in U.S. – Gambling examined a claim under Article VI:1 GATS but dismissed it
summarily on the grounds that the complaining party (Antigua) "has not specifically identified
which 'state and federal measures' and which provisions of those measures impose such
authorization requirements," nor "has it demonstrated that its gambling and betting service
suppliers have ever filed any applications to obtain such authorization." Panel Report, US –
Gambling, paras. 6.427-6.437.

607

Most notably, Article VI:1 GATS requires that measures of general application must be applied in
an "objective" manner, rather than in a "uniform" manner. As regards the scope of the obligation,
Article VI:1 GATS applies only in sectors where specific commitments have been undertaken.
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629.

The Appellate Body has clarified in EC – Customs Matters that Article X:3(a)
GATT applies to the "administration" of "measures of general application" within
the scope of that provision and not to the "substantive content" of those
measures.608

630.

The Appellate Body has further clarified in the same case that the term
"administration" may include both the individual acts administering the measure of
general application and a "legal instrument that regulates the application or
implementation" of the measure of general application within the scope of Article
X:1 GATT609. But in the latter case the complaining party "must discharge the
burden of substantiating how and why those provisions necessarily lead to
impermissible administration"610 of the measure of general application mentioned
in Article X:1 GATT.

631.

The European Union considers that the clarifications provided by the Appellate
Body in EC – Customs Matters with regard to Article X:3(a) GATT are equally
relevant for the interpretation of Article VI:1 GATS.
4.5.2. Application to the facts of the dispute

632.

Neither Croatia, nor Hungary, nor Lithuania has adopted so far any act in order to
"administer" the provisions of their national laws transposing Article 11 of
Directive 2009/73/EC. More specifically, none of these three EU Member States
has taken yet any certification decision pursuant to Article 11 of the Directive. Nor
has Croatia, Hungary or Lithuania enacted any legal instrument regulating the
application of the provisions of their respective national laws that transpose Article
11 of the Directive.

633.

Given that none of the three EU Member States concerned has "administered" yet
the provisions of their national laws transposing Article 11 of the Directive, there
is no basis whatsoever for Russia's claim that those EU Member States'
"administration" of their national laws is not reasonable, objective or impartial.

608

Appellate Body Report, EC – Customs Matters, para. 199.

609

Appellate Body Report, EC – Customs Matters, para.200.

610

Appellate Body Report, EC - Customs matters, para. 201. Emphasis added.
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634.

In reality, the claim submitted by Russia is not addressed against the
"administration" of measures of general application within the scope of Article
VI:1, but instead against the "substantive content" of those measures.

635.

More precisely, Russia's claim is addressed against the requirement to ensure that
the certification of a third-country TSO does not put at risk the SoS of the EU
Member State concerned or of the European Union, which requirement Russia
considers to be insufficiently precise. That requirement, however, is not part of the
"administration" of the "the third country certification measure". Rather, it
constitutes the core element of the "substantive content" of that measure. As such,
the SoS requirement is not open to challenge under Article VI:1 GATS.

636.

In any event, the European Union takes issue with Russia's contention that the SoS
requirement is insufficiently precise, let alone so imprecise as to "lead
necessarily"611 to an impermissible "administration" of that requirement. While
Article 11 of Directive 2009/73/EC does not define explicitly the term "security of
supply"612, this does not mean that the authorities of each EU Member State enjoy
"unlimited discretion".613

637.

Article 11(3)(b) and 11(7) of the Directive list the factors to be taken into account
by the NRAs and the Commission, respectively, and Recital (22) of the Directive
provides additional guidance on how to assess the existence of a risk to SoS for the
purposes of Article 11.

638.

Moreover, the notion of SoS has not been "invented" by the European Union for
the exclusive purpose of Article 11 of Directive 2009/73. As explained in Section
4.2.3.1, SoS is one of the fundamental objectives of the EU's energy policy
referred to in Article 194 TFEU and informs all the legislation enacted by the
European Union in the energy sector. Thus, the notion of SoS is addressed in
numerous other provisions of Directive 2009/73/EC614 and in other pieces of EU

611

Appellate Body Report, EC - Customs matters, para. 201.

612

As explained above in section 4.2.3.1, the notion of SoS has been defined at the international level
by UNECE and the IEA.

613

Russia's first written submission, para. 515.

614

See e.g. Articles 5, 17.2f), 22, 36, 41.8, 42.2a), 48.3 b) and 52.1 d) of Directive 2009/73/EC.
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legislation in the field of energy615, all of which provide context for the
interpretation of Article 11 of Directive 2009/73/EC.616
639.

Further guidance can be drawn from policy documents such as the Communication
on a European Energy Security Strategy released by the European Commission on
25 May 2014617.

640.

Additional guidance is provided by the certification opinions issued by the
Commission under Article 11 of Directive 2009/73/EC. While these opinions are
not binding, the NRAs of the EU Member States are required to take "utmost
account" of them, which contributes to ensure the necessary consistency618.

641.

Last, the certification decisions issued so far by other EU Member States that have
not undertaken national treatment commitments, and which have been discussed in
Section 4.3.3.1, although not covered by this claim, confirm that Article 11 of
Directive 2009/73/EC can be applied, and in practice is being effectively applied,
in a reasonable, objective and impartial manner by the EU Member States.

615

See in particular Regulation (EU) No 994/2010, of 20 October 2010, concerning measures to
safeguard security of gas supply and repealing Council Directive 2004/67/EC, OJ L 295/1 (Exhibit
EU - 73).

616

For example, Article 5 of Directive 2009/73/EC provides that the EU Member States shall monitor
the SoS and that such monitoring shall, in particular, cover
[…] the balance of supply and demand on the national market, the level of expected future demand
and available supplies, envisaged additional capacity being planned or under construction, and the
quality and level of maintenance of the networks, as well as measures to cover peak demand and to
deal with shortfalls of one or more suppliers.
See also Annex IV(3)(b) of Regulation 347/2013, which provides that for the purposes of selecting
PCIs, the contribution of each candidate project to the security of gas supply (one of the specific
criteria listed in Article 4(3)(b) shall be measured
[…] by calculating the additional value of the project to the short and long-term resilience of the
Union’s gas system and to enhancing the remaining flexibility of the system to cope with supply
disruptions to Member States under various scenarios as well as the additional capacity provided
by the project measured in relation to the infrastructure standard (N-1 rule) at regional level in
accordance with Article 6(3) of Regulation (EU) No 994/2010.

617

Communication from the Commission to the European Parliament and the Council, "European
Energy Security Strategy", 28 May 2014, COM (2014)330 final (Exhibit RUS - 5). See also
Communication from the Commission to the European Parliament and the Council of 16 October
2014 on the short term resilience of the European gas system, "Preparedness for a possible
disruption of supplies from the East during the fall and winter of 2014/2015", COM (2014) 654
final (Exhibit EU - 72).

618

Article 11(8) of Directive 2009/73/EC. See also recital (21) of the Directive ("To ensure the
consistent application of those rules across the Community, the regulatory authority should take
utmost account of the Commission's opinion when the former take decisions on certification").
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4.6.

CLAIM XVII BIS: ARTICLE VI:5 GATS

642.

Russia claims that Croatia, Hungary and Lithuania act inconsistently with Article
VI:5 GATS because their national laws transposing Article 11 of Directive
2009/73/EC constitute a "licensing requirement" that "nullifies and impairs" the
specific commitments undertaken by those three EU Member States in a manner
which does not comply with each of the three criteria listed in Article VI:4 (a), (b)
and (c) GATS and which could not reasonably have been expected at the time
where those commitments were made.
4.6.1. Legal standard

643.

Article VI:5(a) GATS provides that:
a) In sectors in which a Member has undertaken specific
commitments, pending the entry into force of disciplines
developed in these sectors pursuant to paragraph 4, the Member
shall not apply licensing and qualification requirements and
technical standards that nullify or impair such specific
commitments in a manner which:
(i) does not comply with the criteria outlined in subparagraphs
4(a), (b) or (c);
and
(ii) could not reasonably have been expected of that Member at
the time the specific commitments in those sectors were made.
b) In determining whether a Member is in conformity with the
obligation under paragraph 5(a), account shall be taken of
international standards of relevant international organizations
applied by that Member.

644.

Article VI:5 GATS is a transitional provision, which applies pending the entry into
force of the disciplines foreseen in Article VI:4 GATS.

645.

Article VI:4 in turn provides that:
With a view to ensuring that measures relating to qualification
requirements and procedures, technical standards and licensing
requirements do not constitute unnecessary barriers to trade in
services, the Council for Trade in Services shall, through
appropriate bodies it may establish, develop any necessary
disciplines. Such disciplines shall aim to ensure that such
requirements are, inter alia:
(a) based on objective and transparent criteria, such as
competence and the ability to supply the service;
(b) not more burdensome than necessary to ensure the quality of
the service;
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(c) in the case of licensing procedures, not in themselves a
restriction on the supply of the service.

646.

The list of criteria in Article VI:4 is preceded by the terms inter alia and amounts
to an indicative list of the characteristics that the disciplines to be adopted should
have as a minimum. Article VI:4 leaves open the possibility to adopt disciplines
aimed at ensuring compliance with other requirements in addition to those listed in
letters (a) , (b) and (c).

647.

Unlike Article VI:4, which applies in all sectors, Article VI:5 applies only in those
sectors where the Member concerned has made specific commitments and to the
extent of such commitments.

648.

In order to establish a violation of Article VI:5 GATS the complaining Member
must show that:


the responding Member has made a specific commitment in the relevant sector;



the responding Member applies licensing or qualification requirements or
technical standards in that sector; and



the application of those measures nullifies and impairs such commitment in a
manner which: 1) does not comply with each of the criteria outlined in
subparagraphs 4(a), (b) or (c); and 2) could not have been reasonably expected
at the time the commitment was made.
4.6.2. Application to the facts of this dispute

649.

Croatia, Lithuania and Hungary have made some specific commitments in the
sector of gas transmission services. Article 11 of Directive 2009/73/EC and the
transposing measures enacted by those three Member States amount to "licensing
requirements" in that sector, which are therefore subject to Article VI:5 GATS.

650.

Nevertheless, for the reasons explained below, Article 11 of Directive 2009/73/EC
and the transposing measures enacted by Croatia, Hungary and Lithuania are fully
compliant with each of the three criteria listed in letters (a), (b) and (c) of Article
VI:4. Therefore, those measures are consistent with Article VI:5, without it being
necessary to examine whether those measures could have been reasonably
expected by Russia at the time the commitments were made.
4.6.2.1

651.

Letter (a) of Article VI:4 GATS

Russia contends that, contrary to Article VI:4(a), the certification of third-country
TSOs is not based on "objective and transparent criteria" for essentially the same
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reasons which it has invoked in support of its previous claim under Article VI:1619.
As explained above in Section 4.2.5, however, the mere fact that the measures at
issue do not define the notion of SoS does not mean that the SoS certification
requirement is not an "objective" and "transparent" criterion within the meaning of
Article VI:4 (a) GATS.
4.6.2.2
652.

Letter (b) of Article VI:4 GATS

Russia's allegations to the effect that the "third-country certification measures are
more burdensome than necessary to ensure the quality of the service"620, contrary
to Article VI:4(b), are based on a fundamental misunderstanding of the scope of
that provision.

653.

It is plain that the domestic regulation of services may pursue many legitimate
policy objectives in addition to ensuring the "quality" of the services621. The
criterion in letter (b) of Article VI:4 applies only to the extent that a measure is
aimed at ensuring the "quality" of the service. It does not apply where a measure
(or a requirement of a measure) pursues a different legitimate policy objective.

654.

If letter (b) alludes only to the "quality" of the services it is not because the
drafters of Article VI:4 GATS were of the view that no other policy objective
could ever justify the imposition of "burdensome" requirements, but rather because
the drafters could not agree on whether the burdens imposed in order to achieve
those other policy objectives should also be made subject to a necessity test.622

619

Russia's first written submission, para. 525.

620

Russia's first written submission, para. 526.

621

This is reflected in the third and fourth paragraphs of the preamble to the GATS:
Desiring the early achievement of progressively higher levels of liberalization of trade in services
[…], while giving due respect to national policy objectives.
Recognizing the right of members to regulate, and to introduce new regulations, on the supply of
services within their territories, in order to meet national policy objectives […].[Emphasis added].

622

The first draft of the GATS (MTN.GNS/35 of 23 July 1990) provided in its Article VIII for a
binding necessity test in respect of all domestic regulation measures, irrespective of the policy
objective:
The Parties may require that services or providers of services of other parties meet certain
regulations, standards of qualifications. Such requirements shall be based upon objective criteria,
such as competence and the ability to provide such services, and not be more burdensome than
necessary to achieve the national policy objectives. […]Emphasis added.
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655.

On Russia's interpretation of letter (b) of Article VI:4, any measure within the
scope of Article VI:5 which was not aimed at ensuring the "quality" of the service
and which imposed any burden on the supplier (no matter how small) would
necessarily fail to comply with letter (b) and hence with Article VI:5. This result is
manifestly unreasonable and cannot be a correct interpretation of letter (b).

656.

Of course, this is not saying that only those measures that pursue the objective of
ensuring the "quality" of the service can be more "burdensome" than necessary.
However, as explained above, the list of criteria in Article VI:4 is just an indicative
list. The disciplines foreseen in Article VI:4 could include provisions requiring
that regulatory measures pursuing a different policy objective must also be not
more burdensome than necessary to achieve their respective policy objective623. In
the meantime, however, it would be mistaken and unreasonable to read Article
VI:5 as requiring that those measures which do not pursue the objective of
ensuring the quality of the service must nevertheless comply with the criterion in
Article VI:4 (b).

657.

As recognised by Russia624, the SoS requirement in Article 11 if the Directive does
not seek to ensure the quality of the service, but instead to ensure SoS. Therefore,
the SoS requirement is not subject to letter (b).

This wording was not kept in the final version because it was considered by some as insufficiently
precise to provide the necessary guidance for the settlement of disagreements or disputes about
particular measures (See e.g. Jan Wouters and Dominic Coppens, "Domestic regulation within the
framework of GATS", in Koen Byttebier and Kim van der Borght (ed.), WTO obligations and
opportunities: challenges of implementation, 2007, pp. 25-85, p. 67).
Instead Article VI:4 GATS leaves to the Council for Trade in Services the task of developing
disciplines and envisages expressly that such disciplines will include a necessity test in respect of
the measures aimed at ensuring the quality of the services, while leaving open the possibility to
introduce such a test also for the measures pursuing a different policy objective.
623

This is the approach followed by the draft Disciplines on domestic regulation in the accountancy
sector (WTO doc. S/L, of 17 December 1998), which provide that:
Members shall ensure that such measures are not more trade-restrictive than necessary to
fulfil a legitimate objective.
Legitimate objectives are, inter alia, the protection of consumers (which includes all users
of accounting services and the public generally), the quality of the service, professional
competence, and the integrity of the profession.
It would be illogical if these disciplines left more regulatory space to Members than Article IV:5,
which was conceived as a transitional provision providing for minimal requirements pending the
adoption of stricter and more comprehensive disciplines pursuant to Article VI:4.

624

Russia's first written submission, para. 526.
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4.6.2.3
658.

Letter (c) of Article VI:4

Letter (c) of Article VI:4 refers to "licensing procedures", rather than to "licensing
requirements"625 and provides that such procedures shall not be a restriction "in
themselves", i.e. in addition to the restriction that may result from the underlying
licensing requirement. Letter (c) is thus the counterpart of Article 3.2 ILP626.

659.

Russia has not alleged, let alone proven, that the licensing procedures for the
submission and processing of certification applications are in themselves
restrictive. Instead, Russia limits itself to argue that the underlying substantive
licensing requirement (i.e. the requirement that the TSO does not put at risk SoS)
is restrictive. This claim, therefore, falls plainly outside the scope of letter (c ) of
Article VI:4.
4.6.2.4
In the alternative, the measure is justified under Article
XIV (a) GATS

660.

In the alternative, if the Panel finds that the measure at issue does not comply with
either letter (b) or (c) of Article VI:4 GATS, the European Union submits that the
measure would be justified under Article XIV (a) GATS for the same reasons set
out in Sections 4.2.2 to 4.2.5 in response to Claim XIV.

625

A Secretariat background paper (S/WPPS/W/9, 11 September 1996, pp. 2-3) offers the following
working definitions:
Licensing requirements: these are substantive requirements, other than qualification
requirements, with which a service supplier is required to comply in order to obtain
formal permission to supply a service. They include measures such as residency
requirements, fees, establishment requirements, registration requirements, etc.
Licensing procedures: these are the administrative procedures relating to the submission
and processing of an application for a license, covering such matters as time frames for
the processing of a licence, and the number of documents and the amount of information
required in the application for a licence.

626

Article 3.2 ILP provides that:

Non-automatic licensing shall not have trade-restrictive or -distortive effects on
imports additional to those caused by the imposition of the restriction. Nonautomatic licensing procedures shall correspond in scope and duration to the
measure they are used to implement, and shall be no more administratively
burdensome than absolutely necessary to administer the measure.
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5.

INFRASTRUCTURE EXEMPTIONS

661.

Pursuant to Article 36 of Directive 2009/73/EC, certain major new gas
infrastructures may be exempted for a defined period of time, upon request, from
the obligations imposed by specified provisions of the same Directive, provided
that five specified conditions are met. Article 36 (1) of Directive 2009/73/EC is
worded as follows:
1. Major new gas infrastructure, i.e. interconnectors, LNG and
storage facilities, may, upon request, be exempted, for a defined
period of time, from the provisions of Articles 9, 32, 33 and
34and Article 41(6), (8) and (10) under the following conditions:
(a) the investment must enhance competition in gas supply and
enhance security of supply;
(b) the level of risk attached to the investment must be such that
the investment would not take place unless an exemption was
granted;
(c) the infrastructure must be owned by a natural or legal person
which is separate at least in terms of its legal form from the
system operators in whose systems that infrastructure will be
built;
(d) charges must be levied on users of that infrastructure; and
(e) the exemption must not be detrimental to competition or the
effective functioning of the internal market in natural gas, or the
efficient functioning of the regulated system to which the
infrastructure is connected.

662.

Article 22(1) of Directive 2003/55/EC, repealed as from 3 March 2011 by
Directive 2009/73/EC, provided for the same possibility and was similarly worded:
1. Major new gas infrastructures, i.e. interconnectors between
Member States, LNG and storage facilities, may, upon request, be
exempted from the provisions of Articles 18, 19, 20, and 25(2),
(3) and (4) under the following conditions:
a) the investment must enhance competition in gas supply and
enhance security of supply;
b) the level of risk attached to the investment is such that the
investment would not take place unless an exemption was
granted;
(c) the infrastructure must be owned by a natural or legal person
which is separate at least in terms of its legal form from the
system operators in whose systems that infrastructure will be
built;
(d) charges are levied on users of that infrastructure;
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(e) the exemption is not detrimental to competition or the
effective functioning of the internal gas market, or the efficient
functioning of the regulated system to which the infrastructure is
connected.

663.

Under Article 36(2) of Directive 2009/73/EC, as was the case under Article 22(2)
of Directive 2003/55/EC, the possibility of obtaining an exemption extends to
significant increases of capacity in existing infrastructure and to modifications of
such infrastructure which enable the development of new sources of gas supplies,
subject to the same conditions.

664.

The subsequent paragraphs of both Article 36 of Directive 2009/73/EC and Article
22 of Directive 2003/55/EC lay down the procedural rules applying to the
examination of exemption requests and adoption of corresponding decisions, first
by the relevant competent national authorities of the EU Member States (usually
the national regulatory authorities) and, ultimately, by the European Commission.

665.

Russia claims that the European Union has failed to administer those exemptions
in a uniform, impartial and reasonable manner, contrary to Article X:3(a) of the
GATT 1994.627 Russia further claims that the application of the said exemptions
accords an advantage to other countries’ natural gas not extended immediately and
unconditionally to like Russian gas, contrary to Article I:1 of the GATT 1994.628
Russia also submits that the administration of the infrastructure exemptions
accords Russian pipeline transport services and service suppliers less favourable
treatment than like services and service suppliers of other Members, including via
pipelines and LNG facilities, contrary to Article II.1 of the GATS.629 In addition,
Russia claims that, by providing a broad definition of an “upstream pipeline
network”, Directives 2009/73/EC and 2003/55/EC accord natural gas of other
Members imported through upstream pipeline networks an advantage not extended
immediately and unconditionally to like Russian gas transported and sold on the
EU market via NEL and OPAL, contrary to Article I:1 of the GATT 1994.

630

Russia submits, moreover, that Directives 2009/73/EC and 2003/55/EC accord

627

Russia's first written submission, para. 539.

628

Russia's first written submission, paras. 673 to 675.

629

Russia's first written submission, paras. 730.

630

Russia's first written submission, paras. 732 and 733.
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Russian pipeline transport services and service suppliers less favourable treatment
than like services and service suppliers of other Members, whose services are
supplied via upstream pipeline networks, contrary to Article II:1 of the GATS.

631

Finally, Russia claims that the OPAL exemption decision restricts the import of
natural gas from Russia in violation of Article XI:1 of the GATT 1994.632
666.

The European Union will address and rebut in turn each of the above claims. As a
preliminary matter, the European Union will provide general background
information and remarks regarding the measures at issue.

5.1.

THE EXEMPTION FOR NEW MAJOR INFRASTRUCTURE
5.1.1. Purpose and scope of the exemption for new major
infrastructure

667.

The possibility provided for in EU legislation to temporarily exempt major new
infrastructure projects from the generally applicable unbundling, third party access
and regulated tariff requirements, seeks to incentivise investment in major new
infrastructure. Recital (35) of Directive 2009/73/EC underlines that the proper
functioning of the internal market in natural gas must, nonetheless, be ensured.

631

Russia's first written submission, paras. 737 and 738.

632

Russia's first written submission, paras. 741, 745 and 752.
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Investments in major new infrastructure should be strongly
promoted while ensuring the proper functioning of the
internal market in natural gas. In order to enhance the positive
effect of exempted infrastructure projects on competition and
security of supply, market interest during the project planning
phase should be tested and congestion management rules should
be implemented. Where an infrastructure is located in the territory
of more than one Member State, the Agency for the Cooperation
of Energy Regulators established by Regulation (EC)
No 713/2009 of the European Parliament and of the Council of 13
July 2009 establishing an Agency for the Cooperation of Energy
Regulators (‘Agency’) should handle as a last resort the
exemption request in order to take better account of its crossborder implications and to facilitate its administrative handling.
Moreover, given the exceptional risk profile of constructing
those exempt major infrastructure projects, it should be
possible temporarily to grant partial derogations to
undertakings with supply and production interests in respect
of the unbundling rules for the projects concerned. The
possibility of temporary derogations should apply, for
security of supply reasons, in particular, to new pipelines
within the Community transporting gas from third countries
into the Community. Exemptions granted under Directive
2003/55/EC continue to apply until the scheduled expiry date
as decided in the granted exemption decision.633

668.

The European Commission services have emphasised that the national authorities
of the Member States, when assessing exemption requests, have to strike a balance
between the objectives of, on the one hand, promoting infrastructure investment
and, on the other, ensuring competition through fair, non-discriminatory access to
infrastructure which is one of the key principles of energy market liberalisation.634

669.

In the same interpretative document, the Commission services recall that
exemption requests for new major infrastructure have to be assessed by national
authorities on a case-by-case basis. And they add:

633

Emphasis added, footnote omitted.

634

Commission staff working document on Article 22 of Directive 2003/55/EC concerning common
rules for the internal market in natural gas and Article 7 of Regulation (EC) No 1228/2003 on
conditions for access to the network for cross-border exchanges in electricity (hereinafter
“Explanatory Note”), para. (11) (Exhibit RUS - 27).
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It is the particular characteristics of the investment project and of
the markets concerned that determine the need and the scope of a
possible exemption. When assessing an exemption request, the
national authority needs to investigate in detail the impact of the
specific exemption on competition, security of supply and the
functioning of the internal market. Moreover, the national
authority should take into account the risk of creating a
competitive distortion between regulated and exempted
infrastructure. To ensure a consistent application of the exemption
practice and to safeguard the wider European interest, the
Commission reviews the national exemption decisions.635

670.

Exemptions are an exception to the generally applicable regulatory framework
and, namely, to the rules of unbundling, third party access and regulated tariffs.
They must therefore be limited to what is strictly necessary to realise the
investment. This implies that each exemption has to be proportionate and may thus
take the form of a partial exemption or may be granted subject to conditions.
Exemptions may apply only in respect of certain types of obligations imposed by
EU legislation (unbundling, third party access or regulated tariffs). They may also
apply only to a part of the overall capacity of the new infrastructure.636
5.1.2. The “infrastructure exemption measure” as identified by Russia

671.

Russia refers to Article 36 of Directive 2009/73/EC and Article 22 of Directive
2003/55/EC collectively as the “infrastructure exemption measure”. It points out
that Article 22 of Directive 2003/55/EC was identical in most material aspects to
Article 36 of Directive 2009/73/EC and that exemptions granted under Directive
2003/55/EC, which was repealed by Directive 2009/73/EC as of 3 March 2011,
either remain in effect or constitute evidence otherwise of the European Union’s
alleged “non-uniform, impartial (sic) and unreasonable administration of these
legal instruments”.637

672.

Russia adds that it is the application of the infrastructure exemption measure that
is the subject of its claim under Article X:3(a) of the GATT 1994.638 It is apparent
from Russia’s first written submission that the same “infrastructure exemption
measure”, as applied in certain individual decisions taken upon specific exemption

635

Explanatory Note, para. (12) (Exhibit RUS - 27).

636

Explanatory Note, paras. (16) and (17) (Exhibit RUS - 27).

637

Russia's first written submission, para. 533.

638

Russia's first written submission, para. 538.
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requests, constitutes likewise the subject of Russia’s claims under Article I:1 of the
GATT 1994 639 and under Article II.1 of the GATS.640
673.

According to Russia, the infrastructure exemption measure is attributable to the
European Union because, notwithstanding the role of the national regulatory
authorities in the process, the Commission ultimately decides whether to grant or
deny each exemption request and determines the actual terms of any exemption.641

5.2.

THE ALLEGED EXEMPTION FOR UPSTREAM PIPELINE NETWORKS
5.2.1. There is no actual exemption for upstream pipeline networks

674.

As already explained in paragraphs 428 and 429 above, the specific regime that
Directive 2009/73/EC provides for “upstream pipeline networks” is based on
objective elements that stem from the characteristic features of such pipelines.
Namely, upstream pipelines are inherently linked to gas production activities on a
particular field and the circumstances inducing or allowing the owner or operator
of such upstream pipelines to favour some gas producers over their competitors are
usually not present. Nonetheless, in cases where more than one natural gas
undertaking or eligible customers would be in a factual position allowing them to
use part of an upstream pipeline, Article 34(1) of Directive 2009/73/EC obliges
Member States to ensure that they are able to obtain access to that upstream
pipeline and to the technical services incidental to such access. Third party access
is therefore required.

675.

In light of the above, the European Union submits that, contrary to Russia’s
contentions, Directive 2009/73/EC does not provide for an actual exemption of
“upstream pipeline networks” from any obligations that would otherwise apply to
them.

639

Russia's first written submission, paras. 674, 679, 719 and 720.

640

Russia's first written submission, paras. 721 and 730.

641

Russia's first written submission, para. 537.
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5.2.2. The alleged exemption for upstream pipeline networks as
identified by Russia
676.

At paragraph 98 of its first written submission, Russia points out, correctly, that
Article 2(3) of the Directive defines “transmission” as follows:
…the transport of natural gas through a network, which mainly
contains high-pressure pipelines, other than an upstream
pipeline network and other than the part of high-pressure
pipelines primarily used in the context of local distribution of
natural gas, with a view to its delivery to customers, but not
including supply; (emphasis added)

677.

Russia then goes on to infer, incorrectly, that “upstream pipeline networks” are
one of two types of “natural gas undertakings” and related infrastructure that the
Directive singles out for receiving more favourable treatment than other gas
undertakings and infrastructure.642

678.

Russia further asserts that “the Directive is crafted to exempt VIUs that own and
operate …upstream pipeline networks from the unbundling, TPA, third-country
certification and other requirements under the Directive that apply to other natural
gas suppliers, including those of Russia.”643

679.

It recalls that Article 2(2) of the Directive defines an "upstream pipeline network"
as:
any pipeline or network of pipelines operated and/or constructed
as part of an oil or gas production project, or used to convey
natural gas from one or more such projects to a processing plant
or terminal or final coastal landing terminal;

680.

According to Russia, the Directive’s definition of an upstream pipeline network is
overly broad. The phrase “used to convey natural gas from one or more such
projects to a processing plant or terminal or final coastal landing terminal” covers
pipelines transporting unprocessed gas from the production field to the “processing
plant”, which consist largely of the British, Dutch and Danish production pipeline
systems. Russia puts forward that it also covers Norwegian pipelines, as well as
pipelines transporting already processed gas from the gas field to a “terminal”,
which again includes various Norwegian pipelines. Finally, Russia points out that
inclusion of the phrase “final coastal landing terminal” in the definition “permits

642

Russia's first written submission, para. 380.

643

Russia's first written submission, para. 381.
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an upstream pipeline network, as intended in Article 2(2), to encompass pipelines
carrying processed gas from a processing plant in one country (i.e. Norway) to the
transmission system of various EU Member States”.644
681.

Russia asserts that, by defining upstream pipeline networks as not included within
the transmission system, the Directive automatically exempts all those upstream
pipelines from the unbundling, TPA and tariff regulation requirements.645 It also
asserts that the owners and operators of upstream pipeline networks, mostly
Norwegian undertakings, benefit from a “blanket exemption”646 and “need not
apply for an exemption, let alone satisfy the competition, security of supply and
other mandatory criteria set forth by the infrastructure exemption measure.647

5.3.

CLAIM XVIII: RUSSIA’S CLAIM UNDER ARTICLE X:3(A) OF THE GATT 1994
5.3.1. Russia’s main arguments

682.

Russia contends that the European Union has failed to administer the infrastructure
exemption measure, as identified in paragraphs 671 to 673 above, in a uniform,
impartial and reasonable manner, thus acting in a manner inconsistent with Article
X:3(a) of the GATT 1994. While discussing and comparing in a variable degree of
detail the decisions that were adopted by the Commission or by national regulatory
authorities in respect of 5 pipeline investment projects648, Russia comes repeatedly
to the conclusion that the European Union has administered the infrastructure
exemption measure unreasonably to the detriment of OPAL. 649

683.

In essence, Russia reproaches to the European Union the following flaws in its
application of the infrastructure exemption measure:

644

Russia's first written submission, para. 403.

645

Russia's first written submission, paras. 402, 410, 732 and 735.

646

Russia's first written submission, para. 733.

647

Russia's first written submission, para. 735.

648

In its first written submission, in the context of its claim that the European Union violated Article
X:3(a) of the GATT 1994, Russia refers to decisions concerning the following 5 infrastructure
investment projects: Ostseepipeline-Anbindungsleitung (OPAL); Gazelle; Trans-Adriatic Pipeline
(TAP); Nabucco and Poseidon.

649

Russia's first written submission, paras. 549, 553, 569, 573, 581 to 583, 593, 606, 608, 618, 620,
625 to 630, 647 to 653, 655 to 662, 669 and 672.
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although the Commission issued in 2009 a Staff Working Paper concerning
Article 22 of Directive 2003/55/EC and confirmed in later decisions that the
guidance provided in its explanatory note remains in effect, it has misapplied
and ignored the criteria set out in that explanatory note;650



in the various decisions, the Commission failed to properly define the relevant
geographic market or conduct a thorough analysis of the market structure;651



in the various decisions, the Commission failed to properly examine whether
the requested exemption would be detrimental to competition;652



the Commission imposed different conditions and limitations on the various
exemptions granted, the most restrictive being those imposed on OPAL;653



the Commission failed to take into account ownership changes in the TAP
exemption decision.654
5.3.2. Legal standard

684.

Article X:3(a) of the GATT 1944 provides:
Each contracting party shall administer in a uniform, impartial
and reasonable manner all its laws, regulations, decisions and
rulings of the kind described in paragraph 1 of this Article.

685.

In order to apply Article X.3(a) it is therefore necessary to refer to Article X:1 of
the GATT 1994, which provides in the relevant part:
Laws, regulations, judicial decisions and administrative rulings of
general application, made effective by any contracting party,
pertaining to the classification or the valuation of products for
customs purposes, or to rates of duty, taxes or other charges, or to
requirements, restrictions or prohibitions on imports or exports or
on the transfer of payments therefor, or affecting their sale,
distribution, transportation, insurance, warehousing inspection,
exhibition, processing, mixing or other use, shall be published
promptly in such a manner as to enable governments and traders
to become acquainted with them.

686.

The Panel in US – Hot-Rolled Steel655 has summarized as follows the
jurisprudence of the Appellate Body regarding the interpretation of Article X:3(a):

650

Russia's first written submission, para. 536.

651

Russia's first written submission, paras. 553, 558, 559, 563, 565, 567, 569, 576, 579, 607 to 609,
628, 652, 653, 666 and 672.

652

Russia's first written submission, paras. 553, 556, 565, 567, 569, 572, 580, 616, 628, 638, 639, 643,
646, 648 to 654, 662, 666 and 672.

653

Russia's first written submission, paras. 539, 566, 583, 597, 618, 627, 629, 630, 632, 647, 655, 657,
662, 669 and 672

654

Russia's first written submission, paras. 610 to 617.

655

Panel Report, United States – Hot-Rolled Steel, para. 7.266. Footnotes omitted.
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The Appellate Body, in considering Article X:3(a), has made it
clear that the provision does not apply to laws, regulations,
decisions and rulings in themselves, but applies "rather to the
administration of those laws, regulations, decisions and
rulings…To the extent that the laws, regulations, decisions and
rulings themselves are discriminatory, they can be examined for
their consistency with the relevant provisions of the GATT 1994."
Moreover, the Appellate Body has held that where another WTO
Agreement deals specifically and in detail with the issue in
question, panels should apply the provisions of such agreement
first, after which there would be "no need … to address the
alleged inconsistency with Article X:3(a) of the GATT 1994" in
the event that the Panel finds a violation of the more specific
provision. As to the scope of Article X, the Panel in EC-Poultry
Products observed that "Article X is applicable only to laws,
regulations, judicial decisions and administrative rulings of
general application." The Panel considered that an import license
issued to a specific company or applied to a specific shipment did
not meet this criterion. The Appellate Body upheld the Panel's
finding, noting that it agreed with the Panel that "licences issued
to a specific company or applied to a specific shipment cannot be
considered to be a measure 'of general application' within the
meaning of Article X."

5.3.3. Application to the facts of the dispute
5.3.3.1
687.

Article X:1 of the GATT 1994

The European Union does not dispute that Article 36 of Directive 2009/73/EC (as
Article 22 of Directive 2003/55/EC before it) is a measure of general application.
It contests, however, that the measure can be regarded as “affecting” the sale,
distribution and transportation of natural gas within the meaning of Article X:1 of
the GATT 1994, as posited by Russia.

688.

First, Article 36 is only applied by the European Union, i.e. first through a decision
of the competent national authority, subsequently reviewed by the Commission,
upon receipt of a request filed by the gas undertaking seeking to obtain an
exemption from certain regulatory obligations. The lodging of an exemption
request is not a pre-requisite or a preliminary step for selling, distributing or
transporting natural gas within the EU market. Moreover, even if the exemption is
refused, the applicant undertaking is neither precluded from carrying out the
envisaged infrastructure investment nor from selling, distributing or transporting
natural gas under the same conditions and obligations applying to other market
participants. The filing of an exemption request does not in any way diminish the
rights that the applicant enjoys in the market. Although Article 36(6) of Directive

- 202 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

2009/73/EC requires authorities to consider the need to impose conditions on the
exemptions granted, such conditions do not, in principle, place the applicant
undertaking in a worse competitive position than it held beforehand. If that were
the case, nothing in the Directive prevents the beneficiary of an exemption from
requesting its withdrawal and complying instead with the rules and obligations
generally applicable. This situation has arisen in the past, albeit only once.656
689.

Second, while it cannot be excluded that the conditions attached to an exemption
granted pursuant to Article 36 of Directive 2009/73/EC may affect the activities
pursued by the beneficiary, those conditions are part of an individual act addressed
to a specific undertaking and not a measure of general application. The fact that
the activities of the competitors, suppliers or clients of the beneficiary may, to
some extent, be indirectly affected by the specific terms of an individual
exemption does not render it an act of general application within the meaning of
Article X:1 of the GATT 1994.

690.

Third, the European Union considers that Russia has not demonstrated what
effects the application of the EU legislation at issue will produce on the sale,
distribution or transportation of the product itself, i.e. natural gas. The European
Union recalls that Article 36 of Directive 2009/73/EC sets up a procedure allowing
a new major gas infrastructure to obtain an exemption from certain generally
applicable legal obligations. Since the purpose of the exemption procedure is to
incentivize investment in major new infrastructure,657 and one of the conditions for
granting the exemption is that the investment enhances competition and security of
supply, the only effect of the application of Article 36 on the sale, distribution and
transportation of gas is arguably that of contributing to the expansion of the
infrastructure through which those activities are carried out.

691.

To put it into simpler terms, Article 36 of Directive 2009/73/EC may only “affect”
the sale, distribution and transportation of natural gas, if at all, as an indirect
consequence of encouraging the construction of new infrastructure or significant
increases of capacity in existing infrastructure.

656

Commission decision C(2015) 72, (Exhibit EU-87).

657

Recital (35) of Directive 2009/73/EC.
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692.

The European Union invites the Panel to consider whether those effects are of a
kind that the wording of Article X:1 of the GATT 1994 intends to apprehend.
While the use of the term “affecting” undoubtedly intends to cover a wider range
of effects than the “requirements, restrictions or prohibitions on imports or
exports” mentioned in the first part of the sentence, it does not follow necessarily
that measures promoting investment in infrastructure are also covered.

693.

In sum, for the above reasons, Article X:1 of the GATT 1994 is not applicable to
the facts of this dispute because it has not be proven that Article 36 of Directive
2009/73/EC affects the sale, distribution and transportation of natural gas within
the meaning of that provision. To the extent that Article 36 of Directive
2009/73/EC can be regarded as "affecting" the supply of pipeline or other gas
transport services, a viable claim could only be brought under Article VI:1 of the
GATS. Moreover, it should be noted that Article 36 of Directive 2009/73/EC
applies exclusively upon request of the undertaking seeking to benefit from an
individual exemption decision, to which specific conditions may be attached,
taking account of the particular features of the major infrastructure project at stake.
Individual exemption decisions, and any conditions attached to them, are not
measures of general application. At any rate, it would be incumbent on Russia to
prove the effects on the sale, distribution and transportation of natural gas, which
cannot be presumed.
5.3.3.2

694.

Article X:3 (a) of the GATT 1994

In case the Panel were to find that Article 36 of Directive 2009/73/EC falls within
the scope of Article X:1 of the GATT 1994 (quod non), the European Union
submits that the claim of violation of Article X:3 (a) brought by Russia cannot, in
any event, succeed.

695.

The Appellate Body in United States — Sunset Reviews of Anti-Dumping
Measures on Oil Country Tubular Goods from Argentina has stressed that:
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allegations that the conduct of a WTO Member is biased or
unreasonable are serious under any circumstances. Such
allegations should not be brought lightly... A claim under Article
X:3(a) of the GATT 1994 must be supported by solid evidence;
the nature and the scope of the claim, and the evidence adduced
by the complainant in support of it, should reflect the gravity of
the accusations inherent in claims under Article X:3(a) of the
GATT 1994.658

696.

As noted in paragraphs 682 and 683 above, Russia relies on a comparison of
various decisions issued in respect of 5 different pipeline investment projects and
points out certain supposed flaws and inconsistencies in the analysis underlying
those decisions.

697.

Article 36(3) of Directive 2009/73/EC (as was the case with Article 22(3)(a) of
Directive 2003/55/EC before it) explicitly requires the competent national
regulatory authority to decide on exemption requests on a case-by-case basis. This
does not mean, however, that the competent authorities are free in their
assessment. On the contrary, an exemption may only be granted if the major
infrastructure project complies with the 5 cumulative conditions listed in Article
36(1).659 Case-by-case assessment requires competent authorities to take into
account the factual circumstances of each major infrastructure project, which will
be different in each case. The assessment of a major infrastructure project in the
light of those five criteria is not a mechanical operation that can be performed in a
uniform or standardized manner. As explained by the Commission in its
interpretative document:
the national authorities need to assess exemption requests for new
major infrastructure on a case by case basis. It is the particular
characteristics of the investment project and of the markets
concerned that determine the need and the scope of a possible
exemption. When assessing an exemption request, the national
authority needs to investigate in detail the impact of the specific
exemption on competition, security of supply and the functioning
of the internal market. Moreover, the national authority should
take into account the risk of creating a competitive distortion
between regulated and exempted infrastructure. To ensure a
consistent application of the exemption practice and to safeguard
the wider European interest, the Commission reviews the national
exemption decisions.660

658

Appellate Body Report, United States – Oil Country Tubular Goods Sunset Reviews, para. 207.

659

Explanatory Note, para. (13) (Exhibit RUS-27).

660

Explanatory Note, para. (12) (Exhibit RUS-27).
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698.

Given the breadth and complexity of the economic and legal analysis that must be
undertaken, first by the national regulatory authorities (or authorities, in case the
infrastructure is located in the territory of more than one Member State661) and, on
review, by the Commission, exemption decisions will necessarily reflect the
diversity of the characteristics of the infrastructure project and market situations
under assessment. Variations in the level of definition of the geographic and
product markets are to be expected, since regulatory authorities will
understandably focus on the issues that they consider most problematic or
controversial in respect of each major infrastructure project. Other alleged
inconsistencies perceived by Russia are just normal variations inherent to
individual decisions that involve complex economic and legal assessments of this
nature and must take account of different factual circumstances.

699.

Proper consideration of the features of the exemption procedure laid down in
Article 36 of Directive 2009/73/EC is sufficient to show why Russia’s claim under
Article X:3(a) should be rejected. The requirement of “uniformity” in the
administration of a measure of general application cannot mean that individual
decisions involving complex assessments of major infrastructure projects must be
identical in presentation, content and outcome. The requirement is satisfied where
the application of common substantive and procedural rules determines a uniform
approach in the process of assessing the individual projects.

700.

Uniformity in the application of the infrastructure exemption measure is ensured
through the existence of a single set of criteria, namely those listed in Article 36(1)
of Directive 2009/73/EC, detailed procedural rules for examination and decisionmaking by the competent national authorities set out in paragraphs 3 to 7 and a
review procedure by the Commission provided for in paragraphs 8 and 9, designed
to ensure consistency at EU-wide level.

701.

Moreover, the assessment to be carried out in respect of each particular exemption
request is subject to the obligation to state reasons imposed on national authorities
by the last subparagraph of paragraph 6 and by paragraph 8(a). The Commission is
equally required to state reasons for its decisions under the general principle

661

Article 36(4) of Directive 2009/73/EC.
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enshrined in Article 296 of the Treaty on the Functioning of the European Union.
Thus, there can be no doubt that individual decisions taken in application of
Article 36 are subject to judicial review within the municipal legal order. Judicial
review is open to all interested parties in accordance with general rules of
standing, including to undertakings established in Russia.
702.

Even if it contests that the measure at issue falls within the scope of Article X of
the GATT 1994, the European Union has nonetheless demonstrated that it has put
in place all the mechanisms necessary to ensure that Article 36 of Directive
2009/73/EC is administered in a uniform, impartial and reasonable manner.

703.

The uniform, impartial and reasonable administration of the infrastructure measure
is not, however, the main focus of this dispute. It is apparent from the arguments
supporting Russia’s Article X:3(a) claim that its superficial examination of the
decisions issued in respect of the Gazelle, TAP, Nabucco and Poseidon projects
purports, essentially, to show that the OPAL project has been unfairly treated and
subjected to unduly restrictive conditions.

704.

Russia’s reiterated concern with the European Union’s administration of the
infrastructure exemption measure boils down to its accusation that, in approving
the German national regulatory authority's decision to grant an infrastructure
exemption for OPAL, “the Commission imposed several additional restrictive
conditions that it did not impose on exemptions for other pipelines, including those
involving the sale, distribution and transportation of gas imported from other
Members”.662 This single accusation is relentlessly repeated, albeit in slightly
different words, in paragraphs 566, 583, 597, 618, 627, 629, 630, 632, 647, 655,
657, 662, 669 and 672 of Russia’s first written submission. It also resurfaces in the
list of findings that Russia requests the Panel to make. The 15th finding requested
in paragraph 810 of Russia’s first written submission refers to the alleged violation
of Article X:3(a) of the GATT 1994 and is formulated as follows (emphasis
added):

662

Russia's first written submission, para. 539.
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Article X:3(a) of the GATT 1994, because the European Union's
administration of the infrastructure exemption measure is not
uniform, impartial or reasonable, as applied by the Commission
in its OPAL infrastructure exemption decision, and in
comparison to its Gazelle, TAP, Nabucco and Poseidon
infrastructure exemption decisions;

705.

The European Union submits that review of an individual measure such as the
OPAL exemption decision is clearly outside the scope of Article X of the GATT
1994. The Panel should disavow Russia’s attempt to frame the challenge of an
individual measure as an Article X:3(a) claim.

706.

Moreover, Russia’s assertion that the most restrictive conditions were those
imposed on the OPAL exemption is, in any event, not supported by the facts.

707.

In fact, a comparison of the different exemption decisions invoked by Russia
shows that equivalent, although not identical, conditions were also imposed in
decisions concerning other pipeline projects. Some of those conditions are even
potentially stricter than the conditions attached to the OPAL exemption decision.

708.

First, as regards the Gazelle pipeline, although it is true that no capacity cap was
imposed, it should be noted that the pipeline does not benefit from a full
exemption for all capacities. Part of its capacity, i.e. above 30 bcm, is fully
regulated.663 Since Gazelle has a technical capacity of approximately 33 bcm, the
capacities subject to regulation are therefore similar in volume to the 3 bcm gas
release programme foreseen for OPAL. In addition, as regards the exempted
capacities, no capacity cap was required as the physical end point of Gazelle is in
Germany, which is a sufficiently competitive market, while OPAL ends in the
Czech Republic, a market where there is little competition among gas suppliers.664

709.

The European Union will also stress that, in both the OPAL and the Gazelle
exemption decisions, the relevant geographic markets were considered to be
national in scope. It is incorrect to pretend, as Russia does, that in the Gazelle
decision the Commission "implicitly identified the relevant geographic market as
being EU-wide".665 In fact, in the Gazelle exemption decision the Commission

663

Commission's decision on Gazelle, para. 16 (Exhibit RUS - 81).

664

Commission's decision on Gazelle, para. 40 (Exhibit RUS - 81); Commission's decision on OPAL,
para 45 to 48 (Exhibit RUS - 82).

665

Russia's first written submission, para. 576.
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analysed both the impact on competition in the Czech Republic666 and the impact
on competition in the German market and in the national markets of other
countries.667
710.

It is also incorrect to state that the allegedly less restrictive conditions attached to
the Gazelle exemption decision would "benefit the sale, distribution and
transportation of non-Russian gas over the Czech Republic's transmission
system".668 The Gazelle pipeline was planned on the basis of requests by Gazprom,
for the shipping of Russian gas, and in practice is used to transport almost
exclusively gas of Russian origin, since it transports gas from the Nord Stream I
pipeline into southern Germany. If, as Russia claims, exemptions created an
advantage for the sale of gas transported through the infrastructure (quod non), the
Gazelle exemption would essentially benefit the sale of gas of Russian origin.

711.

Comparing the conditions attached to the OPAL and TAP exemption decisions, it
first has to be noted that TAP only received an exemption from third party access
for 50 % of the capacities (10 bcm of 20 bcm total planned capacities).669 Second,
the usage of TAP capacities by gas undertakings with a market share above 40% is
limited to 50% of exit capacities both in Greece and in Italy.670 As not all
undertakings with a 40% market share are dominant, but undertakings with less
than 40% are very unlikely to be dominant, if anything the capacity cap imposed
on the TAP pipeline could be regarded as stricter than the one imposed on OPAL.
Third, the additional possibility of applying a capacity cap to two undertakings
reaching a combined share of 80% further strengthens the capacity cap, rather than
weakening it.671 The reasoning followed by Russia in this respect is particularly
difficult to follow.672

666

Commission's decision on Gazelle, paras. 29 to 36 (Exhibit RUS - 81).

667

Commission's decision on Gazelle, paras. 37 to 41 (Exhibit RUS - 81).

668

Russia's first written submission, para. 545.

669

Commission's decision on TAP, Article 2 (Exhibit RUS- 10).

670

Commission's decision on TAP, Article 8 (Exhibit RUS- 10).

671

Ibid.

672

Russia's first written submission, para. 623.
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712.

The above examples suffice to show the lack of factual and legal foundation for
Russia's bold accusations that the European Union has not administered the
infrastructure exemption measure in a uniform, impartial and reasonable way.
Other examples could be provided, if the Panel would wish to entertain further
Russia's claim under Article X:3(a) of the GATT, when it is clear that review of
the terms of the individual exemption decision granted to OPAL is outside the
scope of the Panel's jurisdiction under that provision.

713.

In sum, the European Union submits that Russia's claim under Article X:3(a) of
the GATT 1994 is unfounded. First, the requirements for the application of Article
X of the GATT 1994 are not present, since the infrastructure exemption measure
does not affect the sale, distribution or transportation of natural gas. Second, the
European Union administers its infrastructure exemption measure in a uniform,
impartial and reasonable manner, and Russia has not proved otherwise. Third,
assessment of an individual measure taken by the European Union, such as the
exemption granted to OPAL in accordance with Article 36 of Directive
2009/73/EC, is outside the scope of Article X:3(a) of the GATT 1994.

5.4.

CLAIM XIX: RUSSIA’S CLAIM UNDER ARTICLE I:1 OF THE GATT 1994
5.4.1. Russia’s main arguments

714.

Russia contends that the infrastructure exemption measure, as implemented by the
European Union to deny an exemption to the NEL pipeline, grants an advantage to
other Members' imported natural gas, in particular to Azeri gas to be transported
and sold on the EU market through the TAP pipeline. That advantage would not be
extended immediately and unconditionally to like Russian gas, contrary to Article
I:1 of the GATT 1994.673 Russia also claims that the restrictions imposed on the
exemption granted to OPAL accord Russian gas de facto less favourable treatment
than like gas of other third-countries.674 Finally, Russia alleges that the
infrastructure exemption measure provides Russian gas transported via NEL and

673

Russia's first written submission, paras. 694, 699, 701, 702, 714 and 715.

674

Russia's first written submission, paras. 702,703, 707, 708, 710 to 714.

- 210 -

EU and its Member States – Certain measures relating to the energy sector
First Written Submission
(DS476)
by the European Union
________________________________________________________________________________________

OPAL less favourable treatment than like imported gas of other third-countries
transported and sold on EU market through LNG facilities.675
715.

According to Russia, in its decision denying an exemption to the NEL pipeline, the
German regulatory authority, BNetzA, adopted an overly narrow interpretation of
the term “interconnector” used in Article 22(1) of Directive 2003/55/EC, on the
basis of the definition provided in Article 2(17) of the same Directive. Russia
alleges that the Commission implicitly approved that decision while later, in the
respective Gazelle and TAP exemption decisions, it applied a wider interpretation
of the term “interconnector” and of the notion of major “new” infrastructure.676
Russia adds that LNG facilities, by contrast, have been granted full exemptions
without the Commission examining in detail whether they satisfy the relevant
definition in Article 2(11) of Directive 2003/55/EC.677
5.4.2. Legal Standard

716.

Article I:1 of the GATT 1994 provides, in its relevant part, that:
[W]ith respect to all matters referred to in paragraphs 2 and 4 of
Article III,* any advantage, favour, privilege or immunity granted
by any [Member] to any product originating in or destined for any
other country shall be accorded immediately and unconditionally
to the like product originating in or destined for the territories of
all other [Members].

717.

As noted in Section 3.5.2 above, the text of Article I:1 requires the following
elements to be demonstrated in order to establish an inconsistency with that
provision:


the measure at issue falls within the scope of application of Article I:1;



the imported products at issue are "like" products within the meaning of
Article I:1;



the measure at issue confers an "advantage, favour, privilege, or immunity" on
a product originating in the territory of any country; and



the advantage so accorded is not extended "immediately" and
"unconditionally" to "like" products originating in the territory of all Members.

675

Russia's first written submission, paras. 716 to 720.

676

Russia's first written submission, paras. 678, 685, 692 to 699, and 720.

677

Russia's first written submission, paras. 679, 716, 719 and 720.
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718.

The European Union refers to the jurisprudence of the Appellate Body and of
various panels summarized in Section 3.5.2 above. It recalls in particular that the
Appellate Body has clarified that "not any 'laws, regulations and requirements'" are
covered by Article III:4 (and thus also by Article I:1), but "only those which
'affect' the specific transactions, activities and uses mentioned in that provision".678
These provisions thus cover those measures which, even though their main
objective is not to regulate the internal sale, offering for sale, purchase or use of
the product, affect the conditions of competition of the products in question on the
domestic market.679 However, the interpretation of the term "affect" does not mean
that any measure that might hypothetically affect the conditions of competition of
hypothetical products could be covered by Article III:4 and thus Article I:1 of the
GATT 1994.680
5.4.3. Application to the facts of the dispute
5.4.3.1
The infrastructure exemption measure does not fall
within the scope of application of Article I.1 of the GATT 1994

719.

The European Union questions whether the infrastructure exemption measure falls
within the scope of application of Article I.1 of the GATT 1994. It has not been
shown how it affects the conditions of competition for gas of all sources on the EU
market or on the national markets of its Member States. As explained in paragraph
690 above, the purpose of the exemption procedure laid down in Article 36 of
Directive 2009/73/EC (and in Article 22 of Directive 2003/55/EC before it) is to
incentivize investment in major new gas infrastructure. Article 36 of Directive
2009/73/EC neither governs the “internal sale, offering for sale, purchase,
transportation, distribution or use”681 of natural gas within the EU nor does it
restrict competitive opportunities for gas of any origin. On the contrary, by
encouraging the construction of new infrastructure or significant increases of
capacity in existing infrastructure, the measure at issue actually creates new

678

Appellate Body Report, US – FSC (Article 21.5 – EC), para. 208 (original emphasis).

679

See Appellate Body Report, China – Auto Parts, para. 195.

680

Panel Report, Argentina – Financial Services, para. 7.1028.

681

Article III:4 of the GATT 1994.
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opportunities for gas of all sources, including imported gas, to compete on the
domestic market.
720.

Russia argues, in substance, that conditions of competition have been changed on
the EU market to the detriment of Russian gas as a result of various decisions
implementing the infrastructure exemption measure and, in particular, of the
different conditions attached to each individual decision.

721.

In that respect, the European Union will point out that the design of the measure
itself requires, precisely, that the competent national authorities and the
Commission ensure that competition is not hindered by the granting of an
exemption to a particular infrastructure investment project. In accordance with
Article 36(1)(e) of Directive 2009/73/EC, an exemption can only be granted if it is
not detrimental to competition or the effective functioning of the internal market in
natural gas. In addition, pursuant to Article 36(6), conditions and limitations may
be imposed on an exemption. As can be drawn from the second subparagraph of
that paragraph, they are intended to ensure as much non-discriminatory access to
the new infrastructure as is possible without defeating the purpose of the
exemption.682

722.

Therefore, ensuring the positive effect of exempted infrastructure projects on
competition is the other objective at the heart of the infrastructure exemption
measure. This objective, underlined in recital (35) of Directive 2009/73/EC,
informs most of the criteria laid down in Article 36(1) for granting an exemption.

723.

Whereas the infrastructure exemption measure preserves equality of competitive
opportunities for gas of all sources, including gas imported from Russia or from
other third-countries, it does not guarantee, by contrast, that shares of the EU
market will remain unchanged as compared to the situation existing before the
investment on new infrastructure projects takes place. In other words, all present
and future market participants must face the enhanced competition brought about
by the expansion of gas infrastructure.

682

For an example of this analysis, see Commission's decision on TAP, para. 156 (Exhibit RUS - 10).
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5.4.3.2
Imported gas from Russian origin and gas originating in
other third-countries are “like” products
724.

In Section 3.5.3.2 above, the European Union already stated that, in its view,
domestic and imported natural gas of all origins are “like” products that compete
on the EU market. However, the European Union recalls that, as explained in
paragraph 360 above, it does not agree that LNG is “like” natural gas.
5.4.3.3
The infrastructure exemption measure does not confer an
advantage, favour, privilege or immunity on a product originating in
the territory of any country

725.

In the context of this claim, Russia does not argue that the infrastructure
exemption measure confers de jure an advantage, favour, privilege or immunity on
natural gas originating in the territory of any country.683 It is thus agreed that, to
the extent that the infrastructure exemption measure confers an advantage to
natural gas, that advantage is not reserved to natural gas of a particular origin.
Neither Article 36 of Directive 2009/73/EC, nor Article 22 of Directive
2003/55/EC before it, draw any distinction based on the origin of the gas to be
transported through the infrastructure project requesting an exemption. It should be
stressed that the origin of the gas will not always be known in advance, either
because there may be several potential users of the new infrastructure or because
operational reasons684 may determine changes in the origin of the gas initially or
usually transported.

726.

Russia argues, instead, that the implementation of the infrastructure exemption
measure accords Russian natural gas de facto less favourable treatment than “like”
gas of other third-countries.685 It relies primarily on the fact that the exemption for
NEL was denied and the exemption for OPAL was made subject to restrictive
conditions. Russia compares again those individual decisions to decisions issued in
respect of the Gazelle and TAP pipelines, which it believes were treated more

683

Although in respect of the exemptions granted to LNG facilities, Russia confusingly argues that
LNG facilities “automatically” qualify as major new gas infrastructure and that “the infrastructure
exemption measure is designed to treat LNG facilities differently from pipelines, which must
satisfy the interconnector definition”. Russia’s first written submission, paras. 676 and 720.

684

Such as disruptions caused by technical problems, wars, other man-made or natural disasters.

685

Russia’s first written submission, paras. 700 and 701.
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favourably by the Commission.686 As regards the conditions attached to the OPAL
exemption decision, Russia insists that the Commission “imposed far less
restrictive conditions on each of the other pipelines that received infrastructure
exemptions, including TAP, Nabucco and Poseidon”.687 And it adds that “TAP,
Nabucco and Poseidon were all conceived to provide the European Union access
to non-Russian gas sources by way of the so-called ‘Southern Gas Corridor’
…providing direct access …to substantial gas reserves in the Caspian, the Eastern
Mediterranean Basin and the Middle East.”688
727.

The European Union considers that Russia has failed to demonstrate that, as a
result of individual decisions adopted pursuant to the infrastructure exemption
measure, Russian gas is de facto less favourably treated than gas originating in any
other third-country.

728.

First, as Russia itself recognizes in footnote 942 of its first written submission, the
Gazelle pipeline is an extension of OPAL and was intended to transport
exclusively Russian natural gas imported via Nord Stream I. In the same footnote,
Russia clarifies that it “does not contend that the Commission’s differential
treatment of Gazelle compared to NEL modified the conditions of competition to
the detriment of Russian gas”.

729.

It is therefore clear that the alleged different treatment of NEL and Gazelle under
the infrastructure exemption measure does not restrict the opportunities for
Russian gas to compete on the EU market. Besides, the differences in the two
individual decisions complained of by Russia were entirely justified given the
different characteristics of the two infrastructure investment projects. In the case of
Gazelle, the fact that a relatively small portion of the pipeline (20 km) was not
constructed from scratch but rather achieved by rededicating an existing part of a
domestic pipeline system, did not prevent the qualification of the entire pipeline as
“new” gas infrastructure. The predominant part (160 km) of the Gazelle pipeline
was to be newly constructed.689 By contrast, the NEL project required the use of a

686

Russia’s first written submission, paras. 685, 693, 697 700 and 701

687

Russia’s first written submission, para. 708.

688

Ibid.

689

Commission’s decision on Gazelle, paras. 24 and 25 (Exhibit RUS-81).
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pre-existing stretch of pipeline that was more than five times as long, which
belonged to another transmission system operator and was therefore not fully
integrated into the NEL project. It is interesting to note that the applicant for the
NEL exemption did not appeal the decision of the BNetzA to refuse the
exemption, which was issued on the same date as the decision granting an
exemption to the OPAL pipeline.690
730.

Second, the European Union submits that, similarly, the exemption granted to TAP
does not accord to gas from other Members an advantage that is not immediately
and unconditionally extended to Russian gas transported via NEL. Whereas NEL
does not cross any border, TAP is a major, new gas pipeline stretching over three
countries: two EU Member States (Italy and Greece) and one Contracting Party to
the Energy Community (Albania). TAP is therefore an interconnector between
Member States and is not deprived of that quality by the fact that it crosses a third
country, i.e. Albania. Furthermore, contrary to what Russia seems to imply,691 use
of TAP is not reserved to Azeri gas from the Shah Deniz II gas field. In its TAP
decision, the Commission explicitly verified that the exemption “provides
sufficient guarantees that gas from non-SD II sources is provided access to TAP.
These guarantees apply to gas that may be transported through TAP by the
Expansion Capacity through existing entry and exit points as well as gas that may
be transported through TAP via pipelines connecting to TAP via new entry and
exit points”.692

731.

Third, comparisons between the OPAL, Poseidon and Nabucco respective
exemption decisions are just as unsuitable to prove that Russian gas was de facto
afforded less favourable treatment.

732.

The exemption granted in 2007 to the Poseidon investment project has long
expired, since the pipeline was not built and put into operation by 2012. Therefore,
that exemption could not have produced any effects on the market, let alone
provide less favourable treatment for Russian gas. In any event, the Commission
added stricter conditions to those that had been imposed by the Italian and Greek

690

Commission’s decision on OPAL, paras. 1 and 4 (Exhibit RUS-82).

691

Russia’s first written submission, para. 701.

692

Commission’s decision on TAP, para. , 224 (Exhibit RUS-10)
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regulatory authorities, namely to make available to third parties incremental
transportation capacity.693
733.

As regards the conditions attached respectively to the Nabucco and to the OPAL
exemption decisions, they are similar in design and demonstrate a coherent
application of the exemption criteria. Any differences are fully justified by the
diverse scope of the exemptions granted and the specific circumstances of the
projects and of the national markets examined in each case. Throughout the OPAL
decision, the Commission refers to its established practice in previous cases
implementing Article 22 of Directive 2003/55/EC, and in particular to the
decisions on the Nabucco pipeline (Austria, Hungary, Bulgaria).694 The
Commission’s objective in both cases is to ensure the enhancement of competition
in gas supply by limiting the capacity-bookings of market-dominating companies.
The conditions imposed draw no distinctions based on the origin of the gas
transported through pipelines to which an exemption was granted.

734.

Fourth, in so far as the exemption of LNG facilities are concerned, the European
Union disputes that LNG is “like” natural gas, so any supposed advantage
accorded to LNG by decisions granting an exemption to LNG facilities does not
discriminate against natural gas.

735.

In any event, the exemption of LNG facilities from the generally applicable
regulatory framework is subject to the same conditions applicable to
interconnectors and to storage facilities, i.e. the criteria laid down in Article 36(1)
of Directive 2009/73/EC. The fact that Directive 2009/73/EC provides in Article
2(11) for a specific definition of “LNG facility” does not mean that gas imported
into the EU through such a facility receives an advantage that is not extended to
gas transported via a pipeline. Moreover, the origin of the gas using the LNG
facility plays no role in individual exemption decisions applying to such facilities.

736.

As observed in paragraph 440 above, Russia seems to make an automatic link
between the rules applicable to service suppliers that operate an infrastructure
(LNG facilities) and the products (LNG and natural gas) that are allegedly subject

693

Commission’s decision on Poseidon (Exhibit RUS - 86).

694

Commission’s decision on OPAL, paras. 80, 86 and 87 (Exhibit RUS - 82).
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to discrimination. However, Russia does not demonstrate how the exemptions
granted to LNG facilities have conferred a competitive advantage on gas from a
certain origin.
737.

In light of the above, the European Union concludes that the individual decisions
implementing the infrastructure exemption measure have had no adverse impact
on the conditions under which Russian gas competes on the EU market. Russia
failed to demonstrate that those individual decisions have accorded advantages to
like gas of other origins that were not extended immediately and unconditionally
to gas originating in Russia.

5.5.

CLAIM XX: RUSSIA’S CLAIM UNDER ARTICLE II:1 OF THE GATS

738.

Russia claims that the infrastructure exemption measure accords Russian pipeline
transport services and service suppliers less favourable treatment than like services
and service suppliers of other Members, including via pipelines and LNG
facilities, contrary to Article II:1 of the GATS.

739.

According to Russia, the Commission’s alleged discriminatory implementation of
the infrastructure measure has accorded less favourable treatment to Gazprom and
its pipeline transport services supplied via NEL and OPAL than to like services
supplied by transport service suppliers of other Members via Gazelle, TAP,
Nabucco and through the LNG facilities operated by Dragon and South Hook.695
5.5.1. Legal Standard.

740.

The legal standard for the application of Article II:1 GATS has been described
above in Section 3.3.3.
5.5.2. Application of the legal standard to the facts

741.

The European Union does not dispute that the infrastructure exemption measure
"affect[s] trade in [pipeline transmission] services" and thus falls within the scope
of the GATS.

695

Russia’s first written submission, para. 730.
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742.

The European Union does not dispute either that Russian and other third-country
suppliers of pipeline transport services are “like” suppliers. All these suppliers are
in a competitive relationship and supply “like” services.

743.

However, for the reasons already explained in paragraphs 283 to 287 above, the
European Union disagrees with Russia that LNG services and service suppliers
would be "like" pipeline transport services and service suppliers.

744.

The European Union also fundamentally disagrees with Russia’s unsupported
assertion that the individual decisions adopted in respect of the NEL, OPAL,
Gazelle, TAP and Nabucco pipeline investment projects have treated Russian
pipeline transport services and service suppliers less favorably than “like” services
and “like” service suppliers of other Members.

745.

As regards the individual exemption decisions granted to LNG facilities operated
by Dragon and South Hook, it should be noted that, in any event, Russia does not
explain how the exemptions granted to those LNG facilities discriminate against
Gazprom or against the pipeline transport services that it supplies via NEL and
OPAL. It merely points out that the LNG facilities are partly owned by gas
suppliers of other Members and that they received full exemptions from third party
access requirements.696 Russia does not show that these full exemptions did not
meet the relevant criteria laid down by Article 22(1) of Directive 2003/55/EC.

746.

Neither Article 36 of Directive 2009/73/EC, nor Article 22 of Directive
2003/55/EC before it, draw any distinctions based on the origin of the supplier of
pipeline transport services. The individual decisions implementing those
provisions do not distinguish either between Russian suppliers of pipeline
transport services or service suppliers of any other origin. Russia has not alleged,
let alone proven, otherwise.

747.

The terms of the individual decisions adopted in respect of NEL and OPAL, as
well as of the and individual decisions adopted in respect of Gazelle, TAP and
Nabucco are justified on their own merits and comply with the relevant criteria
laid down in those provisions. The European Union has explained the main

696

Russia’s first written submission, paras. 719 and 728.
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reasons underlying the different terms of each decision in paragraphs 707 to 711
and 729 to 733 above.
748.

The identity of the supplier or suppliers of pipeline transport services plays a role
in those decisions only to the extent that competent national authorities and the
Commission are required to examine the structure and conditions of competition
on the relevant gas markets, including the market shares held by each participant.
The origin of the pipeline transport service suppliers has no bearing whatsoever on
the analysis that must be undertaken pursuant to the infrastructure exemption
measure.

749.

Besides, it follows from the explanations provided in paragraphs 707 to 711 and
729 to 733 above, that none of the decisions invoked by Russia discriminates
against Gazprom or the pipeline transport services that it supplies through the NEL
and OPAL pipelines. The refusal of an exemption for NEL was warranted because
the pipeline did not meet the criteria to be considered a “new” gas infrastructure.
The conditions attached to the OPAL exemption are designed in accordance with
principles also applied by the Commission in previous cases and tailored to the
specific circumstances of that project. The conditions imposed on the OPAL
exemption are equivalent to the conditions attached to the respective Nabucco and
TAP exemption decisions. Given the different scope of the exemptions granted
and other relevant circumstances taken into account in each case, the conditions
imposed on OPAL cannot be regarded as stricter as those imposed on Nabucco and
TAP.

750.

In the case of Gazelle, it is difficult to understand how the ownership changes
intervened since the Commission’s exemption and certification decisions were
issued show that Gazprom was less favourably treated than Borealis. Consistency
with Article II:1 of the GATS certainly does not imply that investors or service
suppliers of other Members should be prevented from acquiring an ownership
interest in an exempted pipeline. Russia has not demonstrated that the ownership
changes it mentions warrant amendments to the Gazelle exemption.

751.

Russia has therefore failed to prove that the infrastructure exemption measure
discriminates against Russian pipeline transport services supplied by via NEL and
OPAL and against Russian service suppliers.
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5.6.

CLAIM XXI: RUSSIA’S

752.

Russia claims that the broad definition of “upstream pipeline network” in Article

CLAIM UNDER
UPSTREAM PIPELINE NETWORKS

ARTICLE I:1

OF THE

GATT 1994

IN RESPECT OF

2(2) of Directive 2009/73/EC (and of Directive 2003/55/EC before it) accords
natural gas of other Members imported through upstream pipeline networks an
advantage not extended immediately and unconditionally to like Russian gas sold
on the EU market via NEL and OPAL, contrary to Article I:1 of the GATT 1994.
753.

Russia argues that because “upstream pipeline networks” are excluded from the
definition of “transmission” in Article 2(3) of the same Directives, they are
automatically exempted from the generally applicable requirements of unbundling,
third party access and regulated tariffs.697 It alleges that by granting this blanket
exemption to upstream pipeline networks, the measure grants an advantage
primarily to Norwegian gas. That advantage would not be extended immediately
and unconditionally to like imported Russian gas transported and sold on the EU
market via OPAL and NEL.698

754.

The European Union submits that Russia’s claim is without merit.

755.

First, as noted in paragraphs 674 and 675 above, Directive 2009/73/EC does not
provide for an actual “automatic” or “blanket” exemption for upstream pipeline
networks. The characteristic features of upstream pipeline network are not those of
interconnectors or other transmission lines. Specific features require the
application of specific provisions, such as Article 34(1) imposing a third party
access obligation that applies specifically to upstream pipeline networks. It is
incorrect to assume that an advantage is granted where domestic legislation simply
takes account of the objective characteristics of different types of pipelines.

756.

Second, the European Union contested in paragraph 454 to 458 above the
allegation that Directive 2009/73/EC discriminates against gas of a certain origin.
The rules in respect of upstream pipeline networks apply without any distinction
based on the origin of the gas. The fact that some upstream pipelines are owned or
operated by Norwegian gas suppliers does not mean that all gas transported via

697

Russia’s first written submission, para. 732.

698

Russia’s first written submission, para. 733.
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Norwegian-owned upstream pipelines is gas of Norwegian origin. This may not be
the case if other undertakings are in a position to access those upstream pipelines
and are granted that access.
757.

In sum, the specific rules in Directive 2009/73/EC applying to upstream pipeline
networks do not grant to natural gas of other Members imported through upstream
pipeline networks an advantage not extended immediately and unconditionally to
like Russian gas sold on the EU market via NEL and OPAL and Russia is unable
to demonstrate how the rules on upstream pipeline networks would grant a
competitive advantage to gas from a certain origin to the detriment of Russian gas.

5.7.

CLAIM XXII: RUSSIA’S

758.

Russia claims that the exemption allegedly granted to Norwegian upstream

CLAIM UNDER
UPSTREAM PIPELINE NETWORKS

ARTICLE II:1

OF THE

GATS

IN RESPECT OF

pipeline networks by Directive 2009/73/EC accords Russian pipeline transport
services and service suppliers less favourable treatment than to like services and
service suppliers of other Members, whose services are supplied via upstream
pipeline networks, contrary to Article II:1 of the GATS.699
759.

For essentially the same reasons recalled in paragraphs 755 and 756 above, the
European Union considers that this claim is unfounded. It can be added that
nothing in the Directive prevents Russian suppliers of pipeline transport services
from importing gas originating in Russian production sites through pipelines that
qualify as “upstream pipeline networks”. In this case, all rules on upstream
pipeline networks would apply, regardless of the origin of the suppliers of pipeline
transport services using that type of infrastructure.

5.8.

CLAIM XXIII: RUSSIA’S CLAIM UNDER ARTICLE XI:1 OF THE GATT 1994

760.

Russia claims that the two conditions attached by the Commission to the OPAL
exemption institute de facto quantitative restrictions, within the meaning of Article
XI of the GATT 1994, on the importation of Russia gas via Nord Stream I to be
transported via OPAL.700

699

Russia’s first written submission, para. 738.

700

Russia’s first written submission, para. 745.
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5.8.1. Legal Standard
761.

Article XI:1 of the GATT 1994, under the title “General Elimination of
Quantitative Restrictions” provides:
No prohibitions or restrictions other than duties, taxes or other
charges, whether made effective through quotas, import or export
licences or other measures, shall be instituted or maintained by
any contracting party on the importation of any product of the
territory of any other contracting party or on the exportation or
sale for export of any product destined for the territory of any
other contracting party.

762.

Article XI:1 of the GATT 1994 lays down a general obligation to eliminate
quantitative restrictions. It prohibits Members to institute or maintain prohibitions
or restrictions other than duties, taxes, or other charges, on the importation,
exportation, or sale for export of any product destined for another Member.701

763.

According to the Appellate Body in Argentina – Import Measures
the use of the word "quantitative" in the title of Article XI of the
GATT 1994 informs the interpretation of the words "restriction"
and "prohibition" in Article XI:1, suggesting that the coverage of
Article XI includes those prohibitions and restrictions that limit
the quantity or amount of a product being imported or exported.
This provision, however, does not cover simply any restriction or
prohibition. Rather, Article XI:1 refers to prohibitions or
restrictions "on the importation ... or on the exportation or sale for
export". Thus, in our view, not every condition or burden placed
on importation or exportation will be inconsistent with Article XI,
but only those that are limiting, that is, those that limit the
importation or exportation of products. Moreover, this limitation
need not be demonstrated by quantifying the effects of the
measure at issue; rather, such limiting effects can be demonstrated
through the design, architecture, and revealing structure of the
measure at issue considered in its relevant context.702

764.

The Appellate Body added:

701

Report of the Appellate Body, Argentina – Import Measures, para. 5.216.

702

Report of the Appellate Body, Argentina – Import Measures, para. 5.217. Footnotes omitted.
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As noted by the Panel, while the term "or other measures"
suggests a broad coverage, the scope of application of Article
XI:1 of the GATT 1994 is not unfettered. Article XI:1 itself
explicitly excludes "duties, taxes and other charges" from its
scope of application. Article XI:2 of the GATT 1994 further
restricts the scope of application of Article XI:1 by providing that
the provisions of Article XI:1 shall not extend to the areas listed
in Article XI:2.703

5.8.2. Application of the facts of the dispute
765.

In its decision on OPAL, the Commission asked BNetzA to amend its exemption
decision to limit the capacity bookings of market-dominating companies as
follows:
(a) A company which dominates the market in one or more of the
relevant upstream or downstream natural gas markets, which
cover the Czech Republic or supply of gas to the Czech Republic,
subject to the regulation in point (b) may not book more than 50%
of the exit capacity of OPAL Pipeline at the Czech border in any
year. The bookings of companies which belong to the same
corporate group, such as Gazprom and Wingas, will be considered
together. Bookings of market-dominating companies or groups
between which there are long-term and significant gas supply
agreements (such as between RWE Transgas and Gazprom) are
considered on a pooled basis, i.e. the bookings of both companies
together may not exceed 50%.
(b) The upper capacity limit of 50% may be exceeded if the
company (or companies) in question offers a gas volume of 3
billion m3/a to the market on the OPAL in an open, transparent
and non-discriminatory process (‘gas release program”). The
operator company or the company (companies) which is (are)
obliged to conduct the gas release program must ensure the
availability of corresponding transport capacity with a free
selectable output point (“capacity release program”). The
organisation of the gas release and capacity release programs
must be approved by the BNetzA.704

766.

It is clear from the wording of the conditions transcribed above that those
conditions do not impose any restrictions on the importation of natural gas from
Russia. The confusing attempts of Russia to explain how the conditions imposed
on Gazprom and related companies translate into restrictions of imports of Russian
gas again assume, incorrectly, that Russian gas can only be imported into the EU
market by Gazprom.

703
704

Report of the Appellate Body, Argentina – Import Measures, para. 5.219. Footnotes omitted.
Commission’s decision on OPAL, para. 89 (Exhibit RUS-82).
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767.

In fact, the capacity cap imposed as a condition to the OPAL exemption does not
affect all Russian undertakings, only those which are dominant on the relevant
Czech markets. There are Russian undertakings other than Gazprom active in the
market for natural gas in Russia. The transport of natural gas of Russian origin by
Russian undertakings that do not hold a dominant position on the Czech market,
such as Rosneft or Novatek, is not limited in any way by the conditions attached to
the OPAL exemption or any other provision of EU law. It is rather Russian law
that limits their activities in the EU, since Russian law grants Gazprom an export
monopoly for gas via pipelines, thus limiting competitive opportunities for both
Russian and foreign companies.

768.

The limitations that the OPAL exemption decision imposes on market-dominating
companies as regards the maximum capacity they are allowed to book in OPAL do
not, by themselves, impose any quantitative restriction on imports of Russian gas.
The design, architecture and revealing structure of the measure at issue, considered
in its relevant context, leaves no doubt that its object is to grant non-discriminatory
access to the OPAL pipeline and ensure that the exemption granted to it is not
detrimental to competition or the effective functioning of the internal market in
natural gas.

769.

In sum, Russia has not demonstrated that the OPAL decision restricts the
quantities of Russian gas that can be imported and transported into the EU market
via OPAL, let alone that additional quantities cannot be imported through other
means. Its claim under Article XI:1 of the GATT 1994 must therefore fail.
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6.

PROJECTS OF COMMON INTEREST

770.

Projects of Common Interest ("PCIs") are Trans-European energy infrastructure
projects which are considered necessary for achieving the European Union's
energy policy objectives. Regulation 347/2013 (the "TEN – E Regulation")705 lays
down a procedure for selecting the PCIs and provides for certain measures in order
to promote their timely development and interoperability.

771.

Russia claims that the TEN – E Regulation and its implementing measures are
inconsistent with the EU's obligations under Article II:1 of the GATS and under
Articles III:4 and I:1 of the GATT because what Russia calls "Russian projects"
have been deliberately excluded from designation as PCIs. Here below, the
European Union will address and rebut in turn each of those three claims. As a
preliminary matter, the European Union will provide a description of the measure.

6.1.

DESCRIPTION OF THE MEASURE

772.

The TEN – E Regulation "lays down guidelines for the timely development and
interoperability of priority corridors and areas of trans-European energy
infrastructure".706

773.

More precisely, as described below, the TEN - E Regulation defines the priority
corridors and areas of trans-European energy infrastructure; lays down criteria and
procedures for the selection of PCIs within those priority corridors and areas; and
provides for certain measures to facilitate the timely implementation and
interoperability of the PCIs.
6.1.1. Objectives

774.

The TEN – E Regulation seeks to achieve the energy policy objectives defined in
the TFEU. According to recital (17) of the TEN – E Regulation,

705

Regulation (EU) No 347/2013 of the European Parliament and of the Council of 17 April 2013 on
guidelines for trans-European energy infrastructure and repealing Decision No 1364/2006/EC and
amending Regulations (EC) No 714/2009 and (EC) No 715/2009, OJ L 115/39 of 25.4.2013
(Exhibit EU - 4).

706

Article 1(1) and recital (17) of Regulation 347/2013.
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This Regulation lays down rules for the timely development and
interoperability of trans-European energy networks in order to
achieve the energy policy objectives of the Treaty on the
Functioning of the European Union (TFEU) to ensure the
functioning of the internal energy market and security of supply
in the Union, to promote energy efficiency and energy saving and
the development of new and renewable forms of energy, and to
promote the interconnection of energy networks. By pursuing
these objectives, this Regulation contributes to smart, sustainable
and inclusive growth and brings benefits to the entire Union in
terms of competitiveness and economic, social and territorial
cohesion.

775.

More specifically, recital (7) states that:
Accelerating the refurbishment of existing energy infrastructure
and the deployment of new energy infrastructure is vital to
achieve the Union’s energy and climate policy objectives,
consisting of completing the internal market in energy,
guaranteeing security of supply, in particular for gas and oil,
reducing greenhouse gas emissions by 20 % (30 % if the
conditions are right), increasing the share of renewable energy in
final energy consumption to 20 % and achieving a 20 % increase
in energy efficiency by 2020 whereby energy efficiency gains
may contribute to reducing the need for construction of new
infrastructures.

776.

Consistent with the objectives described above, the TEN – E Regulation does not
seek to exclude gas from any source of supply in order to provide an advantage to
other sources of supply or to favour certain suppliers. Instead, it aims at
developing the EU infrastructure and improving its interconnectivity, so that gas
from all potential sources of supply have equal opportunities to reach the EU
market, thereby enhancing competition and security of supply. This benefits all
suppliers of gas (irrespective of the source of gas or their nationality) since all of
them (in accordance with the rules on third party access stipulated in the Third
Energy Package described in Section 3.1.2) have access to the infrastructure.
6.1.2. The priority corridors

777.

The TEN – E Regulation defines in its Annex I nine priority corridors and three
areas of trans-European energy infrastructure. The priority corridors include the
following four priority corridors for gas707:

707

Annex I of Regulation 347/2013.
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1) North-South gas interconnections in Western Europe (‘NSI
West Gas’): gas infrastructure for North-South gas flows in
Western Europe to further diversify routes of supply and for
increasing short-term gas deliverability.
Member States concerned: Belgium, Denmark, France, Germany,
Ireland, Italy, Luxembourg, Malta, the Netherlands, Portugal,
Spain, the United Kingdom;
2) North-South gas interconnections in Central Eastern and South
Eastern Europe (‘NSI East Gas’): gas infrastructure for regional
connections between and in the Baltic Sea region, the Adriatic
and Aegean Seas, the Eastern Mediterranean Sea and the Black
Sea, and for enhancing diversification and security of gas supply.
Member States concerned: Austria, Bulgaria, Croatia, Cyprus,
Czech Republic, Germany, Greece, Hungary, Italy, Poland,
Romania, Slovakia, Slovenia;
3) Southern Gas Corridor (‘SGC’): infrastructure for the
transmission of gas from the Caspian Basin, Central Asia, the
Middle East and the Eastern Mediterranean Basin to the Union to
enhance diversification of gas supply.
Member States concerned: Austria, Bulgaria, Croatia, Czech
Republic, Cyprus, France, Germany, Hungary, Greece, Italy,
Poland, Romania, Slovakia, Slovenia;
4) Baltic Energy Market Interconnection Plan in gas (‘BEMIP
Gas’): gas infrastructure to end the isolation of the three Baltic
States and Finland and their dependency on a single supplier, to
reinforce internal grid infrastructures accordingly, and to increase
diversification and security of supplies in the Baltic Sea region.
Member States concerned: Denmark, Estonia, Finland, Germany,
Latvia, Lithuania, Poland, Sweden.

778.

The types of energy infrastructure categories to be developed in order to
implement the priority gas corridors include708:
a) transmission pipelines for the transport of natural gas
and bio gas that form part of a network which mainly
contains high-pressure pipelines, excluding high-pressure
pipelines used for upstream or local distribution of natural
gas;
b) underground storage facilities connected to the abovementioned high-pressure gas pipelines;
c) reception, storage and regasification or decompression
facilities for liquefied natural gas (LNG) or compressed
natural gas (CNG);
d) any equipment or installation essential for the system to

708

Annex II of Regulation 347/2013.
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operate safely, securely and efficiently or to enable bidirectional capacity, including compressor stations;

6.1.3. Measures to facilitate the implementation of PCIs
779.

The TEN - E Regulation provides for the following types of measures with a view
to facilitating the timely implementation of PCIs, while rendering it more
transparent:

780.



measures to streamline the process for granting permits, including the
environmental assessments709;



measures to enhance transparency and public participation in the permit
granting process;710 and



regulatory measures to facilitate the investments, namely the possibility to
request from the NRAs concerned coordinated decisions on the cross-border
allocation of costs711; and the granting by the NRAs of risk-related incentives
when fixing the tariffs for access to the networks in accordance with existing
EU legislation712.

In addition, PCIs may receive EU financial assistance under the Connecting
Europe Facility (CEF)713 in the form of grants and financial instruments, provided
that they meet certain conditions714. This does not mean, however, that all the PCIs
will receive financial assistance. In practice, the majority of PCIs do not receive
any financial assistance. For example, in 2015 only 9 PCIs in the gas sector (out of
a total of 77) received financial assistance under the CEF. The total funds made
available under the CEF for the period 2014-2020 amount to € 5.35 billion. This
represents only around 3 % of the total investment needed by 2020, which was
estimated at €200 billion.715

709

Articles 7, 8 and 10 of Regulation 347/2013.

710

Article 9 of Regulation 347/2013.

711

Article 12 of Regulation 347/2013.

712

Article 13 of Regulation 347/2013.

713

Regulation (EC) No 1316/2013 of the European Parliament and the Council, of 11 December 2013,
establishing the Connecting Europe Facility, amending Regulation (EU) No 913/2010 and repealing
Regulations (EC) No 680/2007 and (EC) No 67/2010, OJ L 348/19 (Exhibit RUS - 8).

714

Article 14 of Regulation 347/2013.

715

Commission Communication on European Security Strategy, COM (2014) 330 final, of 28.5.2014,
at p. 9 (Exhibit RUS - 5).
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781.

While the designation of a project as a PCI seeks to facilitate its implementation in
the manner described above, it does not amount to an authorization. Thus, the
mere fact that a project has not been designated as a PCI does not in any way
prevent its promoters from carrying it out.
6.1.4. Criteria for the selection of PCIs

782.

In order to be designated as a PCI a project must meet all the following three
"general criteria"716:
(a) the project is necessary for at least one of the energy
infrastructure priority corridors and areas;
(b) the potential overall benefits of the project, assessed according
to the respective specific criteria in paragraph 2, outweigh its
costs, including in the longer term; and
(c) the project meets any of the following criteria:
(i) involves at least two Member States by directly crossing the
border of two or more Member States;
(ii) is located on the territory of one Member State and has a
significant cross-border impact as set out in Annex IV.1;
(iii) crosses the border of at least one Member State and a
European Economic Area country.

783.

In addition, gas projects falling within one of the priority gas corridors must
"contribute significantly to at least one of the following four "specific criteria"717:

784.

i) market integration, inter alia through lifting the isolation of at
least one Member State and reducing energy infrastructure
bottlenecks; interoperability and system flexibility;

785.

ii) security of supply, inter alia through appropriate connections
and diversification of supply sources, supplying counterparts and
routes;

786.

iii) competition, inter alia through diversification of supply
sources, supplying counterparts and routes;

787.

iv) sustainability, inter alia through reducing emissions,
supporting intermittent renewable generation and enhancing
deployment of renewable gas;

788.

Annex IV.3 of the TEN – E Regulation provides the following guidance for
evaluating the above "specific criteria":

716

Article 4(1) of Regulation 347/2013.

717

Article 4(2)(b) of Regulation 347/2013. Emphasis added.
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789.

a) Market integration and interoperability shall be measured by
calculating the additional value of the project to the integration of
market areas and price convergence, to the overall flexibility of
the system, including the capacity level offered for reverse flows
under various scenarios.

790.

b) Competition shall be measured on the basis of diversification,
including the facilitation of access to indigenous sources of
supply, taking into account, successively: diversification of
sources; diversification of counterparts; diversification of routes;
the impact of new capacity on the Herfindahl-Hirschmann index
(HHI) calculated at capacity level for the area of analysis as
defined in Annex V.10.

791.

c) Security of gas supply shall be measured by calculating the
additional value of the project to the short and long-term
resilience of the Union’s gas system and to enhancing the
remaining flexibility of the system to cope with supply
disruptions to Member States under various scenarios as well as
the additional capacity provided by the project measured in
relation to the infrastructure standard (N-1 rule) at regional level
in accordance with Article 6(3) of Regulation (EU) No 994/2010.

792.

d) Sustainability shall be measured as the contribution of a project
to reduce emissions, to support the back-up of renewable
electricity generation or power-to-gas and biogas transportation,
taking into account expected changes in climatic conditions

793.

In addition, when assessing the projects the Regional Group must give "due
consideration" to the following:
(a) the urgency of each proposed project in order to meet the
Union energy policy targets of market integration, inter alia
through lifting the isolation of at least one Member State and
competition, sustainability and security of supply;
(b) the number of Member States affected by each project, whilst
ensuring equal opportunities for projects involving peripheral
Member States;
(c) the contribution of each project to territorial cohesion; and
(d) complementarity with regard to other proposed projects.718

794.

The TEN – E Regulation provides that the total number of PCIs included in the
Union list must be kept manageable719. Recital (23) provides the following
guidance with regard to the number of PCIs that can be included in the Union list:

718

Article 4(4) of Regulation 347/2013.

719

Article 3(2)(b) and (5) of Regulation 347/2013.
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In order to ensure that the Union list of projects of common
interest (‘Union list’) is limited to projects which contribute the
most to the implementation of the strategic energy infrastructure
priority corridors and areas, the power to adopt and review the
Union list should be delegated to the Commission in accordance
with Article 290 of the TFEU, while respecting the right of the
Member States to approve projects of common interest related to
their territory. According to analysis carried out in the impact
assessment accompanying the proposal that has led to this
Regulation, the number of such projects is estimated at some 100
in the field of electricity and 50 in the field of gas. Taking into
account this estimate, and the need to ensure the achievement of
the objectives of this Regulation, the total number of projects of
common interest should remain manageable, and therefore should
not significantly exceed 220. […].

795.

The first Union list adopted on 14 October 2013720 provided for 248 PCIs,
including 104 gas projects. The second Union list adopted on 18 November
2015721 provided for 195 PCIs, including 77 gas projects.
6.1.5. The procedure for selecting the PCIs

796.

The list of PCIs is adopted by the Commission every two years on the basis of the
regional lists adopted by Regional Groups established by the TEN – E Regulation
for each of the priority corridors and areas.722 The first Union list was adopted on
14 October 2013723 and the second Union list on 18 November 2015724.

797.

Each of the Gas Regional Groups is composed of representatives of the Member
States, NRAs, TSOs, as well as the Commission, the Agency and the ENTSO for
gas725.

720

Commission Delegated Regulation (EU) 1391/2013, of 14 October 2013, amending Regulation
(EU) No 347/2013 of the European Parliament and of the Council as regards the Union list of
projects of common interest, OJ L 349/28 (Exhibit EU - 3).

721

Commission Delegated Regulation (EU) 2016/89, of 18 November 2015, amending Regulation
(EU) No 347/2013 of the European Parliament and of the Council as regards the Union list of
projects of common interest, OJ L 19/1 (Exhibit RUS - 2).

722

Article 3 of Regulation 347/2013

723

Commission Delegated Regulation (EU) 1391/2013, of 14 October 2013, amending Regulation
(EU) No 347/2013 of the European Parliament and of the Council as regards the Union list of
projects of common interest, OJ L 349/28 (Exhibit EU - 3).

724

Commission Delegated Regulation (EU) 2016/89, of 18 November 2015, amending Regulation
(EU) No 347/2013 of the European Parliament and of the Council as regards the Union list of
projects of common interest, OJ L 19/1 (Exhibit RUS - 2).

725

Annex III.(1)1 of Regulation 347/2013.
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798.

The Union list is adopted in accordance with a transparent and inclusive process,
which involves the following main stages:
6.1.5.1

799.

Submission of candidate PCIs by project promoters

Candidate PCIs may be promoted by one of the following726:
(a) a TSO, distribution system operator or other operator or
investor developing a project of common interest;
(b) where there are several TSOs, distribution system operators,
other operators, investors, or any group thereof, the entity with
legal personality under the applicable national law, which has
been designated by contractual arrangement between them and
which has the capacity to undertake legal obligations and assume
financial liability on behalf of the parties to the contractual
arrangement;

800.

There is thus no restriction with regard to the nationality of the persons who own
or control the promoter.
6.1.5.2

801.

Assessment by the NRAs

The NRAs (coordinated by ACER) check the consistent application of the criteria
and evaluate the cross-border relevance of the projects. Their assessment is
presented to the Regional Group. 727
6.1.5.3

802.

Assessment by the Regional Groups

Each Regional Group carries out an assessment of each candidate PCI's
contribution to the implementation of the relevant priority corridor on the basis of
their aggregate contribution to each of the "specific criteria" in Article 4(2)(b), as
well as the additional evaluation criteria in Article 4(4).728
6.1.5.4

803.

Consultation of stakeholders and ACER

Regional Groups must consult organisations representing relevant stakeholders
(an, if appropriate, stakeholders directly) including producers, distribution system

726

Article 2(6) of Regulation 347/2013.

727

Annex IV.2(7) of Regulation 347/2013.

728

Article 4(4) of Regulation 347/2013.
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operators, suppliers, consumers and organisations for environmental protection.729
In addition, the Regional Groups must seek the opinion of the Agency730.
6.1.5.5
Agreement of the decision- making bodies on the
regional lists of PCIs
804.

Based on the assessment of candidate PCIs made by the Regional Group, the
decision-making body of the Regional Group (composed of the Commission and
Member States' representatives) adopts a regional list.
6.1.5.6

805.

Commission decision establishing the Union list

On the basis of the regional lists, the Commission establishes the Union list of
PCIs.

6.2.

CLAIM XXIV: ARTICLE II:1 GATS

806.

Russia claims that the "TEN-E measure" violates Article II:1 GATS because it
fails to accord Russian service suppliers and services immediately and
unconditionally no less favourable treatment than it accords to like services and
suppliers of other WTO Members731. According to Russia, the alleged violation
would result from the fact that the TEN-E Regulation excludes de jure "Russian
projects" from eligibility for designation as PCIs. In the alternative, Russia claims
that the measure excludes de facto "Russian projects". Russia does nowhere
explain what it considers to be "Russian projects" beyond saying that they are the
"projects concerning Russian suppliers and Russian gas."732

807.

This claim is without merit because, contrary to Russia's allegations, the TEN –E
Regulation does not afford Russian services or service suppliers less favourable
treatment. Article II:1 GATS is not concerned with discrimination between
infrastructures (whether existing or projected), but instead with discrimination
between service suppliers and services of different Members. Russia has not
explained, far less proven, how the alleged less favourable treatment of projects

729

Annex III.1(5) of Regulation 347/2013.

730

Annex III.2(12) of Regulation 347/2013.

731

Russia's first written submission, para. 759.

732

See e.g. Russia's first written submission, para. 779.
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"concerning Russian gas" under the TEN – E Regulation would lead, either de jure
or de facto, to less favourable treatment of Russian service suppliers or services.
808.

There is nothing in the TEN – E Regulation which excludes, either directly or
indirectly, the projects promoted by Russian persons or entities from being
designated as a PCI because of the Russian nationality of the promoter. The
nationality of the promoter of a project is not among the general or specific
selection criteria prescribed by the TEN –E Regulation and plays no role
whatsoever in the designation of PCIs.

809.

Russia's claim is premised on the unstated and unproven assumption that Russian
suppliers of services would have, merely by reason of their nationality, an inherent
competitive advantage vis-a-vis the suppliers of other WTO Members with respect
to the supply of services for gas of Russian origin, whereas the suppliers of any
other WTO Member would have an inherent competitive advantage to supply
services in respect of gas originating in each of those Members. But there is no
basis for making such an assumption. Therefore, even if, as alleged by Russia, the
TEN-E measure excluded de jure or de facto projects "concerning Russian gas",
this would not modify the conditions of competition to the detriment of the
Russian services and service suppliers.

810.

In practice, as explained above in Section 4.4, the TSOs controlled by EU persons
very often operate infrastructures that are used exclusively or mainly for imported
gas, including Russian gas. Conversely, TSOs controlled by Russian persons
operate infrastructure used, at least in part, for gas originating in the European
Union or in third countries (e.g. GASCADE).

811.

In any event, as discussed under the next claim, the TEN – E Regulation does not
exclude, either de jure or de facto, the designation as PCIs of projects concerning
infrastructure used for gas of Russian origin.

6.3.

CLAIM XXV: ARTICLE III:4 GATT

812.

Russia claims that the TEN-E measure violates Article III:4 GATT because it fails
to accord Russian gas no less favourable treatment than it accords EU gas.
According to Russia, this violation would stem from the fact that what Russia calls
"Russian projects" are excluded de jure, or at least de facto, from designation as
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PCIs, whereas projects "concerning EU gas"733 are eligible for designation and
some have been designated in practice.
6.3.1. Legal Standard
813.

The legal standard for the application of Article III:4 GATT has been described
above in Section 3.4.3.
6.3.2. Application to Russia's claim

814.

Russia's claim is unfounded because, for the reasons set out below, the TEN –E
Regulation does not exclude either de jure or de facto what Russia calls "Russian
projects". The selected PCIs can be used for gas from all sources and in practice
many of them will be used also for Russian gas, sometimes to a large extent.
6.3.2.1
The definition of the priority corridors does not exclude
"Russian projects"

815.

The priority corridors in Annex I of the TEN- E Regulation have been defined so
as to achieve the objectives of that regulation, as described above in Section 6.1.1.
Contrary to Russia's assertions, "Russian projects" are not excluded de jure from
the gas priority corridors.

816.

Russia does not specify anywhere what it regards as a "Russian project". Russia
appears to consider, nevertheless, that only those projects aimed specifically at
building pipelines for carrying Russian gas into the EU territory can be considered
as "Russian projects". The meaning given by Russia to the terms "Russian
projects" is unduly restrictive and misleading. It disregards that all PCIs can be
used for gas of all sources, including Russian gas, and that, as discussed below in
Section 6.3.2, in practice many PCIs are likely to be used for Russian gas,
sometimes to a large extent.

817.

Nonetheless, even "Russian projects" within the narrow meaning given by Russia
to those terms could fall in principle within the scope of at least two of the priority
gas corridors defined in Annex I of the TEN – E Regulation: North-South
interconnections in Western Europe ('NSI West Gas') and North-South gas
interconnections in Central Eastern and South Eastern Europe ('NSI East Gas').

733

Russia's first written submission, para. 788.
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818.

The mere fact that "Russian projects" (in the narrow sense described above) are
less likely to fall within the scope of other priority gas corridors is the inevitable
consequence of geographical factors and cannot be regarded as discriminatory. By
the same token, for example, projects for carrying Norwegian gas into the
European Union will be unlikely to fall within the scope of the Southern Gas
Corridor ('SGC'), whereas projects for carrying into the European Union gas
originating in the Caspian Basin or Central Asia will be unlikely to qualify for the
BEMIP corridor.
6.3.2.2
The specific criteria in Article 4(2)(b) of the TEN - E Regulation do not exclude "Russian projects"

819.

Contrary also to Russia's suggestions, in order to be selected as a PCI, a project
does not necessarily have to contribute to the "diversification of supply sources".
The "diversification of supply sources" is but one of the various sub-criteria for
assessing the contribution of a candidate project to two of the four "specific
criteria" listed under Article 4(2)(b) of the TEN – E Regulation, namely "security
of supply" and "competition". According to Article 4(2)(b), it is enough if a
candidate project contributes significantly to "at least one" of those four specific
criteria. Moreover, "diversification of supply sources" is just one of the possible
ways in which a candidate project may contribute to "competition" or "security of
supply", together with the "diversification of supplying counterparts" and the
"diversification of routes", and, in the case of security of supply, "appropriate
connections".

820.

Furthermore, the sub-criterion "diversification of supply sources" applies
indistinctly, regardless of the origin of the gas. While Russia is the main supplier
of gas in many central and eastern EU Member States, it plays only a secondary or
even minor role in other EU Member States, which source their gas requirements
primarily from external sources in Norway, Africa or the Middle East or from
domestic sources. The sub-criterion "diversification of supply sources" is relevant
for the assessment of a candidate project also in those situations. Thus, for
example, a candidate project that aimed at increasing the supply of Algerian gas to
Spain, of Norwegian gas to the United Kingdom or of British gas to Ireland might
not be considered as making a positive contribution to the "diversification of
supply sources" for the purposes of Article 4(2)(b) of the TEN – E Regulation.
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6.3.2.3
The use of the sub-criterion "diversification of supply
sources" for assessing candidate projects does not distort market
opportunities in favour of EU gas.
821.

As shown above, the TEN – E Regulation does not exclude "Russian projects"
even if those terms are given the narrow meaning implied by Russia. Nevertheless,
in practice not each and every eligible project (whether "Russian" or "domestic")
can be designated as a PCI. The total number of PCIs included in the Union must
be kept manageable734. For that reason, it is necessary to prioritise those projects
which make a greater overall contribution to the various objectives pursued by the
EU's energy policy, as reflected in the criteria and sub-criteria set out in Article
4(2)(b) and 4(4) of the TEN – E Regulation, including the "diversification of
supply sources".

822.

The use of the sub-criterion "diversification of supply sources", together with the
other criteria and sub-criteria specified in the TEN – E Regulation, for the
assessment of candidate projects is not inconsistent with Article III:4 GATT
because it does not distort market opportunities to the detriment of Russian gas and
in favour of domestic gas (or of gas from other third countries).

823.

Russia appears to assume that Article III:4 GATT prohibits any modification of
the existing conditions of competition which may have the effect of limiting
current imports of Russian gas. But Article III:4 GATT does not guarantee existing
market shares. Instead, it guarantees equality of opportunities to compete. Where
existing market conditions do not afford such equality, a Member is permitted, and
indeed required, to take measures in order to ensure such equality.

824.

The TEN – E Regulation seeks, inter alia, to improve the access to all the potential
sources of supply of gas around the European Union, as well as the
interconnections among the traditionally isolated national markets of the EU
Member States with a view to ensuring SoS and promoting competition. The
ultimate goal is "to build the infrastructure needed to allow gas from any source to
be bought and sold anywhere in the EU, regardless of national boundaries"735. By

734

Article 3(2)(b) and (5) of Regulation 347/2013.

735

European Commission, Energy Infrastructure, priorities for 2020 and beyond – A blueprint for an
integrated European energy network, COM (2010) 677 final of 17 November 2010, p. 13. (Exhibit
RUS - 109).
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pursuing, among others, this priority the TEN –E Regulation does not distort
market opportunities in favour of domestic gas (or of gas from other third
countries) and to the detriment of Russian gas. Rather, it contributes to achieve
greater equality of competitive opportunities for gas from all potential sources,
including Russia. The diversification of sources of supply sought by the TEN – E
Regulation exposes all market participants to increased competition but, at the
same time, creates bigger market opportunities for each of them, including for the
suppliers of Russian gas.
825.

Russia's claim is totally unprecedented. If upheld, it would interfere in a manifestly
unreasonable manner with each Member's sovereign right to plan and develop its
transport infrastructures according to its own needs and resources. Russia's claim
has the implication that a Member could not build, or support the building of, any
transport infrastructure which, in practice, happens to be used more frequently for
the transportation of domestic products or of imported products from a certain
origin. Yet this will often be the unavoidable consequence of geographical factors.
For example, by Russia's logic, every time that Russia builds or supports the
building of a pipeline, a highway or a railway connecting its territory with China,
it would be required, simultaneously, to build or support the building of a new
equivalent infrastructure connecting its territory with each of its European
neighbours. And this regardless of whether there are already sufficient transport
infrastructures in place. This makes no sense. To the extent that Article III:4
GATT could be read as imposing any obligation upon Members with regard to the
building of transport infrastructure, such obligation could not go beyond requiring
that, when considered as a whole, a Member's network of transport infrastructure
ensures a broad geographical balance, so as to ensure equivalent competitive
opportunities for all suppliers. Yet this is precisely one of the objectives which the
TEN - E Regulation seeks to achieve.
6.3.2.4
The TEN –E Regulation has not been applied so as to
exclude de facto projects benefiting Russian gas

826.

Russia claims in the alternative that the TEN – E Regulation is applied de facto by
the EU authorities in a discriminatory manner because no "Russian project" has
been included in the first or in the second Union list of PCIs.
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827.

Again, however, this allegation is premised on Russia's very narrow understanding
of what can be considered as a "Russian project". Russia is the main supplier of
gas to the European Union (in 2013 it accounted for 31 % of the gas consumed in
the European Union). Many PCIs are located in EU Member States where Russia
is a major supplier and where the existing transmission and storage infrastructure
is already being used extensively for Russian gas. By expanding and upgrading the
infrastructure of those EU Member States, those PCIs will also benefit Russian
gas. Moreover, by improving the interconnectivity of the various national systems,
some PCIs will accord to Russian gas greater access to other EU Member States.

828.

For example, both the first and the second Union lists include a project for
enhancing the Underground Gas Storage (UGS) facility in Inčukalns, Latvia (PCI
8.2.4). The project will allow increasing the daily withdrawal capacity from the
current 32 mcm/d to 35 mcm/d and will increase the total storage capacity of
active gas from 2.3 bcm to up to 2.8 bcm.736 The UGS is operated by Latvijas
Gaze, a company partly owned by Russian entities, including Gazprom (currently,
Russian entities own 50 % of the shares). Since its construction in 1968 and until
very recently (including in 2013, when the first Union list including this project
was adopted) this UGS was used to store exclusively Russian gas. This situation
has not significantly changed even after December 2014, when the LNG terminal
at the port of Klaipeda (Lithuania), to which the USG is connected, started
operating. It is likely that also in the foreseeable future this UGS will continue to
be used to store mostly Russian gas with a view to supplying users in Latvia,
Lithuania and Estonia, as well as in Russia (the area of Saint Petersburg)737.

736

See Technical information on projects of common interest accompanying the Commission
Delegated Regulation (EU) No 2016/89 of 18 November 2015 (Exhibit EU - 74)

737

According to the UGS' website (http://www.lg.lv/?id=194&lang=eng):
During the summer season, when the consumption of natural gas is many times lower than during
the colder months, natural gas is injected into the storage facility, so that it can be supplied, during
the heating season, to customers in Latvia, Estonia, northwestern Russia, and (in smaller amounts)
Lithuania.
The same information appears in the "Unaudited condensed financial statements 2015" report: "The
Company ensures natural gas supply to 443.6 thousand customers in Latvia and during heating
season also to Estonia, the Northwestern part of Russia, and Lithuania from the Inčukalns
Underground
Gas
Storage
Facility."
(http://www.lg.lv/uploads/filedir/File/Investoru_attiecibas/Finansu_parskati_2015/2015_12_Month
s.pdf, on page 3)
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829.

Many other gas PCIs included in the first or the second Union list will also
facilitate the transmission and storage of Russian gas. To mention but a few
examples:738

830.



PCI 6.8.2 on the rehabilitation, modernization and expansion of the Bulgarian
transmission system, which currently is used to transmit almost exclusively
Russian gas;



PCI 6.20.2 on the expansion of the Chiren UGS facility in Bulgaria. Again, this
UGS is used almost exclusively for Russian gas, which will thus be the main
beneficiary of the project;



PCI 6.1.1 concerning a Poland- Czech republic interconnector (currently
known as Stork II) between Libhošť, Hať (Czech Republic/Poland) and
Kędzierzyn (Poland), which can be used for rerouting Russian gas from Poland
into the Czech Republic, given the usual third party access rules;



PCI 6.4 concerning a bidirectional Austrian – Czech interconnection (BACI)
between Baumgarten (Austria), Reinthal (Czech Republic) and Brečlav (CZ),
which will allow transmitting Russian gas directly between Austria and the
Czech Republic;



PCI 6.25 concerning cluster infrastructure to bring new gas to tCentral and
South-Eastern Europe with the aim of diversification, which could be used to
carry (amongst others) Russian gas.

Russia's contention that the TEN –E Regulation has been applied so as to exclude
de facto "Russian projects" is incorrect even if those terms are given the very
narrow meaning implied by Russia. This is evidenced by the example of [[ ]].

831.

In 2012 [[ ]] submitted applications for the inclusion in the first list of PCIs of
several projects that were part of [[ ]]739. [[ ]]'s application identified as "other
project promoters" several European companies in which [[ ]] had significant
shareholdings. The projects were considered eligible according to the "general"
criteria in Article 3(1) of the TEN – E Regulation. Eventually, however, the
projects were not included in the Union list because other projects were ranked
higher on the basis of an overall assessment of the criteria in Article 4(2)(b) and
4(4) of the TEN Regulation. Nonetheless, this confirms that projects promoted by
entities partly owned by [[ ]] and aimed specifically at building pipelines for

738

Further details on these PCIs can be found in Technical information on projects of common interest
accompanying the Commission Delegated Regulation (EU) No 2016/89 of 18 November 2015
(Exhibit EU - 74)

739

The applications for designation as PCI under the TEN E – Regulation filed by [[ ]] [[ ]] are
provided, respectively, as Exhibits EU - 75 and EU - 76.
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carrying Russian gas (i.e. what Russia would call "Russian projects") are not
excluded, for those reasons alone, from designation as PCIs. Like [[ ]], many other
eligible projects were also not designated as PCIs in the first Union list. More
precisely, whereas 430 projects were submitted for designation, only 248 were
included in the first Union list. For gas specifically, approximately 150 projects
were submitted and only 104 were selected as PCIs. Most of the projects not
included in the Union list had been submitted by TSOs controlled by EU persons.
832.

As regards the second Union list, [[ ]] had submitted to ENTSO for Gas an
application for including a project concerning the onshore section of South Stream
in the Ten-Year Network Development Plan. This inclusion constitutes a
mandatory step before applying for designation as PCI. Eventually, however, [[ ]]
informed ENTSO for Gas of the cancellation of the project and did not submit an
application for designation as PCI.

833.

Russia's allegations of de facto discrimination against "Russian projects" are
further disproved by the EU's practice prior to the adoption of the TEN – E
Regulation. The Regulation TEN – E replaces and builds upon the Decision
1364/2006 laying down guidelines for Trans-European energy networks740. The
projects selected under Decision 1364/2006 included various projects for building
new pipelines to transmit Russian gas (Nord Stream I, Yamal – Europe II and
Amber, of which only the first one has been implemented), as well as projects to
increase capacity in existing pipelines for transmitting Russian gas via Ukraine and
throughout the European Union. This shows that not only now, but also in the past,
no attempt has been made to exclude "Russian projects".

834.

In support of its claim that the selection of PCIs discriminates in favour of
domestic gas, Russia refers by way of "example" to a few PCIs which it alleges are
designed to benefit exclusively domestic gas741. The selection of "examples" is
manifestly unrepresentative and biased because it fails to reflect that there are

740

Decision No 1364/2006/EC of the European Parliament and of the Council, of 6 September 2006,
laying down guidelines for trans-European energy networks and repealing Decision 96/391/EC and
Decision No 1229/2003/EC, OJ L 262/1 (Exhibit EU-77).

741

Russia's first written submission, paras. 796-798.
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many other projects that are likely to be used, sometimes to a large extent, for
Russian gas.
835.

Two of the clusters mentioned by Russia are located in (from Russia's perspective)
relatively remote western EU Member States: Ireland/United Kingdom in the case
of PCI 5.1 and the Netherlands in the case of PCI 5.15. In those regions, Russian
gas is not supplied, so far, in such big quantities as in eastern and central Europe.
For that reason, in the short term, Russian gas is less likely to benefit from those
projects than gas from other sources. However, by the same token, gas originating
in the Netherlands, the United Kingdom or Ireland also is less likely to benefit
from projects located in eastern and central Europe than Russian gas due to
geographical reasons. But this does not mean that Russian gas cannot use projects
such as PCI 5.1 or PCI 5.15. For example, project PCI 5.3 concerns a new LNG
terminal in Shannon (Ireland). Russian gas could be shipped from Russia to that
LNG terminal742 and then onwards to the United Kingdom using the bi-directional
capacity projected in PCI 5.1.

836.

As regards project PCI 5.15, it should be noted that projects PCI 5.13 to 5.17 are
no longer included in the Union list of PCIs, since they have reached maturity. In
any event, there is nothing that prevents Russian gas from taking advantage of the
development of interconnections between the Netherlands, Belgium, France and
Luxembourg, which was the general objective sought by projects PCI 5.13 to 5.17,
in order to increase its presence in those markets. As regards specifically PCI 5.15,
this project provided inter alia for the upgrading of the interconnections between
the Dutch and the German markets, where Russian gas has already a significant
presence. Thus, in practice, those interconnections can be used also for Russian
gas.

837.

The third project mentioned by Russia (PCI 8.8, "Upgrade of entry points Lwowek
and Wloclawek of Yamal-Europe pipeline in Poland"), is mainly aimed at
increasing the uptake of gas from the Yamal pipeline to the Polish transmission
system. Given that the Yamal pipeline is currently a major transport route for

742

Russia is currently constructing an LNG exporting terminal (Yamal LNG, Yamal peninsula,
operator Novatek) and is planning construction of several other (see the following map and Excel
spreadsheet for the 2015 data: http://www.gie.eu/index.php/maps-data/lng-map.
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Russian gas to Poland and Germany, any improvements of that pipeline will
benefit mainly Russian gas. Russia, nevertheless, appears to regard as intrinsically
objectionable the fact that this PCI provides, as one of its components, for the
development of bi-directional capacity. But this can hardly be considered as
discriminatory against Russian gas, given that all TSOs are legally required to
enable permanent bi-directional capacity on all cross-border interconnections
between the EU Member States, regardless of the potential origin of the gas.743 For
that reason, several other projects to develop such capacity have also been
designated as PCIs.744 Moreover, Russian gas can also benefit from the projected
bi-directional capacity at the German-Polish interconnection point at Mallnow. For
example, that capacity could be used to transmit Russian gas arriving from
Germany to Poland.
6.4.

CLAIM XXVI: ARTICLE I:1 GATT

838.

Russia claims that the TEN-E measure violates Article I:1 GATT because it does
not extend immediately and unconditionally the advantages granted to imports of
gas originating in other third countries to imports of Russian gas. According to
Russia, this violation would result from the fact that "Russian projects" are
excluded de jure or de facto from designation as PCIs, whereas projects to increase
imports of gas from other third countries are eligible for designation and some
have been designated.

839.

This claim is unfounded for essentially the same reasons as Russia's previous
claim under Article III:4 GATT. First, the TEN – E measure does not exclude
"Russian projects" from designation as PCIs (either de facto or de jure). Moreover,
like Article III:4, Article I:1 does not guarantee existing market shares but the
equality of opportunities to compete. As explained above, the TEN – E Regulation
does not distort market opportunities in favour of gas from other third countries
and to the detriment of Russian gas. Instead, it contributes to achieve greater

743

Article 6 of Regulation (EU) 994/2010.

744

See Annex 5 of the TEN –E Regulation, as amended by Commission Delegated Regulation (EU)
2016/89, of 18 November 2015, amending Regulation (EU) No 347/2013 of the European
Parliament and of the Council as regards the Union list of projects of common interest, OJ L 19/1
(Exhibit RUS - 2).
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equality of competitive opportunities for gas from all potential sources, including
Russia.
7.

CONCLUSIONS

840.

For the reasons set out in this submission, the European Union requests the Panel
to dismiss all of Russia's claims and to find that the challenged measures are
consistent with the European Union's and its Member States' obligations under
WTO law.

841.

842.

With regard to unbundling, the European Union requests the Panel to find that:


the implementation of the unbundling requirement in the domestic laws of
Croatia, Hungary and Lithuania does not violate the commitments under
Article XVI of the GATS in respect of these countries because the challenged
measure does not qualify as a prohibited market access restriction under subparagraphs (e), (a) or (f) of Article XVI of the GATS, and would in any event
be justified under Article XIV (a) and (c) of the GATS;



the implementation of the public body specification in Article 9(6) of Directive
2009/73 in Croatia, Hungary and Lithuania violates neither de jure nor de facto
the national treatment obligation in Article XVII of the GATS, and would in
any event be justified under Article XIV (c) of the GATS;



the unbundling measure does not violate the most favoured nation treatment
obligation in Article II:1 of the GATS since it does not discriminate between
pipeline transport service suppliers from different third countries;



the unbundling measure does not violate the national treatment obligation in
Article III:4 of the GATT 1994 since it does not accord Russian natural gas
less favourable treatment than like domestic gas;



the unbundling measure does not violate the most favoured nation treatment
obligation in Article I:1 of the GATT 1994 since it does not accord thirdcountries' natural gas an advantage not extended immediately and
unconditionally to like Russian gas and, furthermore, Russia's new claim
regarding the alleged priority buying by Litgas from Statoil through the
Klaipeda LNG Terminal is outside the Panel's terms of reference;



Directive 2009/73/EC does not violate Article I:1 of the GATT 1994 because it
does not accord natural gas of other third countries imported through LNG
facilities and upstream pipeline networks an advantage not extended to Russian
gas;



Directive 2009/73/EC does not violate Article III:4 of the GATT 1994 because
it does not accord Russian gas treatment less favourable than like domestic gas
transported via upstream pipeline networks.

With regard to third country certification, the European Union requests the Panel
to find that:
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843.



the SoS certification requirement, as transposed in the domestic laws of
Croatia, Hungary and Lithuania, is justified under Article XIV (a) of the GATS



the alleged additional certification requirements provided for in the domestic
laws of Croatia, Hungary and Lithuania are outside the Panel's terms of
reference and/or are not inconsistent with Article XVII of the GATS because
they do not accord less favourable treatment to Russian services or service
suppliers than to like services or service suppliers of those EU Member States



the SoS certification requirement is not inconsistent, either de iure or de facto,
with Article II:1 of the GATS because it does not accord less favourable
treatment to Russian services or service suppliers than to like services or
service suppliers of other countries. In any event, the alleged difference in
treatment would be justified under Article XIV (a) of the GATS. In addition,
Russia's de facto claims are partly outside the Panel's terms of reference.



Russia's claim that this measure violates Article III:4 of the GATT is outside
the Panel's terms of reference. In any event the measure is not inconsistent with
Article III:4 of the GATT because it does not afford less favourable treatment
to Russian gas than to EU gas.



the administration of the SoS certification requirement by Croatia, Hungary
and Lithuania is not inconsistent with Article VI:I of the GATS.



the SoS certification requirement, as transposed in the domestic laws of
Croatia, Hungary and Lithuania, is not inconsistent with Article VI:5 of the
GATS.

With regard to the infrastructure exemption measures, the European Union
requests the Panel to find that:


the European Union's administration of the infrastructure exemption measure
is not inconsistent with Article X:3(a) of the GATT 1994;



the infrastructure exemption measure, as implemented to deny the NEL
exemption, is not inconsistent with Article I:1 of the GATT 1994 because it
does not grant to other Members' imported natural gas, including like Azeri gas
to be transported and sold on the EU market via TAP, an advantage not
extended immediately and unconditionally to Russian gas transported via NEL;



the infrastructure exemption measure is not inconsistent with Article I:1 of the
GATT 1994 because it does not impose more restrictive conditions on the
OPAL exemption or grants an advantage to other Members' imported natural
gas not extended immediately and unconditionally to Russian gas transported
via OPAL;



the infrastructure exemption measure is not inconsistent with Article I:1 of the
GATT 1994 because it does not grant an advantage to other Members' natural
gas imported, transported and sold on the EU market through LNG facilities;



the infrastructure exemption measure, as implemented by the Commission, is
not inconsistent with Article II:1 of the GATS, because it does not result in less
favorable treatment being accorded to the Russian pipeline transport service
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supplier and its services supplied through NEL GT and OPAL GT than the
treatment accorded to like services and service suppliers of other Members;

844.



the Directive is not inconsistent with Article I:1 of the GATT 1994, because it
does not grant natural gas of other Members imported through upstream
pipeline networks an advantage not extended immediately and unconditionally
to like Russian gas transported and sold on the EU market via NEL and OPAL;



the Directive is not inconsistent with Article II:1 of the GATS, because it does
not accord pipeline transport services and service suppliers of other Members
whose services are supplied via upstream pipeline networks more favorable
treatment than accorded to like Russian services and service suppliers via NEL
and OPAL;



the infrastructure exemption measure is not inconsistent with Article XI:1 of
the GATT 1994, because the OPAL exemption decision does not institute two
quantitative restrictions on the importation of natural gas from Russia.

With regard to projects of common interest, the European Union requests the Panel
to find that:


the TEN – E measure is not inconsistent, either de iure or de facto, with Article
II:1 of the GATS or with Articles III:4 and I:1 of the GATT because the
selection of PCIs does not afford less favourable treatment to Russian TSOs or
to Russian Gas than to like service providers or gas of the European Union or
of other countries, respectively.
***
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