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4. TOWARDS A MORE EFFECTIVE NEGOTIATING
FUNCTION

At the heart of the crisis in the WTO lies the failure of its negotiating function. WTO reform
should aim at restoring the effectiveness and credibility of the WTO as a forum for the
negotiation of trade rules and further liberalisation. WTO rules need to be brought into line
with the economic and trade realities of the 215 century. On substance, the priority should be
to modernise the rules of the WTO on e-commerce, investment facilitation, services domestic
regulation and on the role of the state in the economy, including on subsidies. Once rules
are modernised, consideration could also be given to advancing liberalisation on goods and
services in a manner that ensures a better balance of commitments. As regards the method
for negotiations, a single undertaking approach has failed to deliver and progress can be best
achieved through different processes, in particular open, plurilateral agreements. In parallel to
substantive negotiations, WTO members should reflect on ways of better integrating plurilateral
agreements into the WTO framework.

4.1 Modernising WTO rules
A. Establishing new rules on digital trade, services and investment

Negotiations with broad participation are ongoing on services domestic regulation, e-commerce
and investment facilitation. All three negotiations are essential to make the rules of international
trade responsive to the digital transformation of the economy, the growing importance of
services and the need to facilitate investment as a key for development.

The EU is fully committed to these negotiations. MC12 provides an opportunity to record
substantial progress on the e-commerce and investment facilitation initiatives and to conclude
an agreement on services domestic regulation. Concluding negotiations on ambitious and
inclusive agreements in these three areas is critical to demonstrate the relevance of the
WTO to the main drivers for the expansion of trade and investment in the 21 century and to
facilitate the integration of developing countries in global value chains. It would also avoid
fragmentation of the global trading system if such issues can only be tackled in bilateral
agreements or in plurilateral agreements outside the WTO framework.

B. Establishing new rules to avoid competitive distortions due to state
intervention in the economy - competitive neutrality

The rules of the WTO are not sufficiently effective in tackling the negative spillovers of
state intervention in the economy. This is particularly true when state intervention distorts
competition in the home market or even in global markets. The frequent lack of transparency
in such interventions further aggravates the problem. The issue is not the role of the state
as such. Public intervention may be needed to achieve legitimate goals, and the WTO should
accommodate different degrees of public ownership in the economy. Rather, the issue is
to effectively counter those interventions that have negative spillover effects, distorting
competition by favouring domestic firms, goods or services vis-a-vis foreign ones, limiting
access to markets or having an impact in global markets.

New rules on industrial subsidies are essential to counter the negative effects of heavy
subsidisation on international trade, which can generate distortions of competition in both
traditional sectors and new technologies. Subsidies may also result in excess capacities. An
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important objective of stricter rules would be to arrive at significantly greater transparency
and identify additional categories of prohibited subsidies, as well as categories of subsidies
presumed to be injurious. Together with discussions on such ‘red’ and ‘amber’ boxes, there should
also be consideration of a ‘green box’ that includes those subsidies that support legitimate
public goals while having minimal distortive impact on trade. This would particularly be the
case of certain types of environmental and R&D subsidies, provided they are subject to full
transparency and agreed disciplines.

State-owned enterprises (SOEs) are, in a number of countries, an instrument through which the
state decisively influences the economy, sometimes with market-distortive effects. However,
the importance of SOEs is not yet matched with sufficient disciplines to capture any market-
distorting behaviour. New international SOE rules should focus on the behaviour of SOEs in
their commercial activities, in line with the disciplines already agreed in several free trade
and investment agreements.

Apart from industrial subsidies and SOE disciplines, there is a need to reflect on what other
elements could be part of new WTO rules aiming at ensuring the principle of “competitive
neutrality” and promoting a level playing field. This should include, for instance, strong rules
against practices forcing companies to transfer innovation and technology to the state or to
their competitors (forced technology transfers) and rules to ensure that domestic regulation
is transparent and pro-competition. The overall aim should be that any state intervention in
the economy is done in full transparency and does not distort competition to favour certain
firms. The EU intends to further discuss these issues first through its trilateral cooperation
with the US and Japan but also with any interested WTO member, with a view to start work
on developing WTO rules to effectively respond to competitive distortions.

C. Addressing imbalances between members’ market access commitments

Market access commitments have not been updated since the conclusion of the Uruguay Round
and are increasingly disconnected from the economic realities of the 215t century. The current
structure of WTO market access commitments in goods and services does not correspond to
the actual level of openness of many countries and fails to reflect the significant changes in
weight of certain major trading nations in the world economy (e.g. China).

While ensuring a better structure of overall tariff commitments is important, the primary focus
of any WTO reform effort should be to modernise rules on competitive neutrality: subsidies,
SOEs, forced technology transfers and domestic regulation. When subsidies are artificially
lowering the prices of goods, SOEs are abusing their dominant position in a market or firms
are being forced to share their technology with their competitors, lowering tariffs will not
correct the imbalances among members. Nevertheless, in the short to medium term, and in
order to further build confidence within the system, the EU supports sectoral initiatives where
liberalisation has broader benefits, as is the case for the liberalisation of tariffs on health and
selected climate-mitigation goods or the liberalisation of environmental services.

As for trade in services, the priority should be to conclude negotiations on rules for the digital
economy. Once those negotiations are concluded, consideration could be given to launching
negotiations on services. Such negotiations should be open to the participation of interested
WTO members and be anchored in the WTO, while building upon the progress made in the
Trade in Services Agreement negotiations.
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D. The contribution of agriculture

Restoring the credibility of the WTO as a negotiating forum would also require the membership
to tackle agricultural negotiations, which remain largely blocked despite the positive
outcome at the Ministerial Conference in Nairobi. Agriculture remains an important — even
core — interest for much of the WTO membership and the lack of progress risks to negatively
affect the wider WTO reform agenda.

Commitments on domestic support in the agriculture sector should be the priority of negotiations,
considering the proliferation of trade distorting policies and measures. In order to be successful,
however, such negotiations would require contributions from all, or at least all major, members.
Looking forward, the EU is in favour of a substantial reduction in trade-distorting domestic
support. The EU has reformed its agricultural policy over the last 30 years, moving away from
trade-distorting to non-trade-distorting support. Other WTO members have yet to undertake
similar reforms.

Reviving negotiations on agricultural market access, whether in relation to tariff reductions
or other elements, does not seem likely for the time being. These form part of a wider set of
market access negotiations including industrial goods, where the conditions for balance do
not seem to be present.

Negotiations in the short term should thus focus on the issues which have gained importance
in the pandemic and where there is some scope for convergence. The EU will focus on export
restrictions and transparency improvements for the 12" Ministerial Conference.

Finally, there is a need to mainstream environmental sustainability aspects in the agricultural
negotiations in line with the necessity of the green transition of economies.

4.2 Integrating open plurilateral agreements in the WTO

Although the WTO cannot regain its credibility and effectiveness without modernising its rules,
it is abundantly clear after 25 years that such modernisation cannot be achieved through
multilateral agreements based on a single undertaking. In parallel, a great number of bilateral
or regional trade agreements are being negotiated, including on issues for which the WTO has
so far failed to produce multilateral outcomes, for example on digital trade or on state-owned
enterprises. The most positive development in recent years has been the interest of a growing
number of countries to develop such rules in the WTO framework through open, plurilateral
negotiations. If no effective formula is found to integrate plurilateral agreements in the WTO,
there would be no other option than developing such rules outside the WTO framework.

The WTO Agreement provides for plurilateral agreements to be incorporated into the legal
architecture of the WTO in Article X:9, whereby the Ministerial Conference may decide by consensus
to add trade agreements concluded by a group of WTO members to the list of WTO plurilateral
agreements in Annex 4. However, Article X:9 has not been used since the WTQ'’s establishment.
Reaching consensus on adding a plurilateral initiative to Annex 4 has been perceived to be
an insurmountable difficulty, even if the rights of non-participants were not diminished by
the plurilateral commitments taken by a group of WTO members. The methodology used to
integrate plurilateral agreements in the WTO architecture so far has been for every participant
to incorporate the additional commitments unilaterally into their schedule of commitments, as
was done for the Understanding in Financial Services Commitments and the Reference Paper
on Telecommunications. However, this has its drawbacks. Not every additional commitment
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fits neatly into a schedule of commitments. In addition, non-participants could bring dispute
settlement proceedings against a participant for breach of these additional commitments,
even if they, as non-participants, are not bound by such commitments.

Meaningful WTO reform will have to recognise this reality and the Commission will call for
a reflection on how to create an easier path for plurilateral agreements to be integrated in
the muiltilateral architecture. The EU would favour an inclusive approach to open, plurilateral
agreements that facilitates participation by developing countries and allows them to decide
whether they wish to join the agreement, leaving the door open for them to join in the future.
That is not to say that the WTO should accommodate all plurilaterals. Discussions could identify
certain principles that plurilaterals should comply with in order to be incorporated into the WTO
framework. These principles could relate to openness to participation and future accession
by any WTO member, facilitation of the participation of developing countries, transparency of
the negotiating process, as well as means of protecting the existing rights of non-participants
while avoiding free-riding.

5. IMPROVING THE FUNCTIONING OF THE WTO

SYSTEM

5.1 Reinforcing the monitoring and deliberative functions of the WTO

Work in the regular WTO councils and committees plays an essential role in safequarding the
rules-based multilateral trading system by, inter alia, conducting day-to-day technical business,
monitoring members’ trade policies, addressing trade concerns and giving members a place to
deliberate on trade developments. With virtually no outcomes in rule-making in recent years and
a paralysed dispute settlement system, effective monitoring and policy deliberations are ever
more important to maintain the WTO as a credible basis for trade relationships. Unfortunately,
a number of ineffective procedures, gaps in compliance with transparency obligations and
widespread lack of trust often make effective engagement difficult.

Over the past years, the EU has been working towards improvements, in particular in the areas
of transparency and trade concerns. Together with the US, Japan and other members, the
EU made a proposal on improving transparency and compliance with notification obligations
in the area of trade in goods. The proposal suggests incentives as well as administrative
measures as a response to significant delays in submitting notifications, a long-standing
problem affecting transparency. We hope this horizontal contribution will also trigger the
necessary discussions on improving transparency in specific areas, such as agriculture. With
a different set of members, the EU presented suggestions to improve work in regular WTO
bodies in a proposal on guidelines for WTO bodies addressing trade concerns. This proposal
aims to facilitate the resolution of trade concerns among members before they escalate to
dispute settlement stage or clog up agendas for years. The objective remains to have these
proposals adopted at MC12.

Beyond these proposals, further work is needed to improve the WTO monitoring and deliberation
functions. While timely compliance with notification obligations is one aspect of transparency,
so is the quality of the information provided. Overall, there is a case for more effective
monitoring of members’ trade policies at the committee-level. This could include having WTO
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committees explore how to make notification reviews more effective. There could also be
scope for considering issues on which the Secretariat should be able to produce monitoring
reports that rely on different publicly available sources of information.

It would also be useful to take stock of activities in WTO bodies with a view to identifying
which ones need more resources/attention and which ones should be downsized or deactivated.
This would allow the WTO to focus resources on those committees that are more actively and
efficiently used by members, while other committees could be suspended unless convened
upon explicit request by a member (this is already the case for most subsidiary bodies of
the Council for Trade in Services). Certain committees could be revitalised by enhancing their
contribution to policy deliberations, such as the Committee on Trade and the Environment,
for example. Moreover, the role of the General Council to review developments affecting the
trading system or to debate studies prepared by the Director-General in cooperation with other
international organisations could be enhanced.

5.2 The role of the Director-General and the WTO Secretariat

The appointment of the new Director-General represents an opportunity for a fresh start. For
WTO reform to work, the Director-General needs to be involved proactively and visibly. Members
can trust and should encourage the Director-General to support them in addressing the key
challenges of the WTO. They should actively support her in taking initiatives in the interest of
advancing the objectives of the WTO and proposing solutions for deliberation by members.
While it is often stressed that members are responsible for setting the agenda of WTO work,
such a facilitating role of the Director-General is compatible with the member-driven nature
of the organisation.

The Director-General and the Secretariat in particular can reinforce the monitoring and deliberation
functions of the WTO. First, in order to contribute to members’ deliberations effectively, the
Secretariat should be able to rely on the trust of members for preparing analytical reports
on relevant topics and deepening cooperation with other International Organisations, without
the need for advance clearing with the membership. Second, transparency on Members’ trade
policies would benefit from a reinforcement of the monitoring activities of the Secretariat.

While cooperation between the WTO and International Organisations, including UN bodies,
works generally well, the Director-General should pursue more targeted cooperation with the
objective of jointly contributing towards fulfilling the objectives of the SDGs.

5.3 More effective stakeholder engagement: Business and civil
society

Back in 1996, WTO members already recognised “the role NGOs can play to increase the
awareness of the public in respect of WTO activities” and agreed “to improve transparency and
develop communication with NGOs” by tasking the WTO Secretariat to manage direct contacts
with civil society. The main channels of engagements are the annual Public Forum, attendance
of civil society at Ministerial Conferences, briefings by the Secretariat, as well as the possibility
to submit position papers and topical discussions. Business representatives are also involved
in topical discussions, as well as the Trade Dialogues series since 2016; a dedicated page
within the WTO website gathers information tailored to businesses’ interests.

There may be scope to modernise and further develop the modalities for consulting business
and civil society with a view to revitalising the involvement of these stakeholders in the trade
debate. First, while NGO briefings by the Secretariat are currently reserved for registered NGOs
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based in and around Geneva, electronic means and virtual platforms would make it possible
to broaden attendance to accredited NGOs around the globe, enabling NGOs from developing
countries with limited means, in particular, to get involved. Second, a consultative or advisory
committee with a balanced selection of business and civil society representatives could be
created to gather input from stakeholders on important developments affecting the multilateral
trading system and relay them into ongoing negotiations and deliberations. Third, engagement
around concrete topics could be reinforced by organising discussions around crosscutting issues
related to aspects of sustainable development or regional trade agreements, for example.
Fourth, members should examine how to increase transparency by opening meetings or parts
thereof to the public, by virtual means.

6. ACHIEVING WTO REFORM

6.1 Building alliances to deliver WTO reform

Delivering on the elements of WTO reform outlined in this Annex will require engagement and
buy-in by a significant number of members. Achieving reform necessitates alliance-building,
avoiding polarisation and the willingness of members to engage in an incremental process
that will eventually lead to a compromise. As a major economic power that believes firmly in
multilateral rules-based trade, the EU needs to continue to show leadership.

As an example of the EU’s working cooperatively with other like-minded partners, the initiative
on trade and health was developed through the Ottawa Group. Similarly, the EU has been
working with the ‘FAST’ (Friends of Advancing Sustainable Trade) Group on how to revitalise
WTO work on trade and the environment’.

While groups of like-minded countries such as the Ottawa and FAST Groups are important to
attract initial support in view of seeking broader engagement by the WTO membership, an
essential building block for WTO reform is a high degree of convergence in the reform agenda
between the United States and the EU. Throughout history, EU-US cooperation has been the
main driving force for progress achieved in GATT/WTO negotiations. The EU has cooperated
with the US within the framework of the trilateral initiative with Japan. The election of a new
US President committed to multilateral institutions is an opportunity for close transatlantic
cooperation on all aspects of WTO reform, including the reform of WTO dispute settlement. This
would be greatly facilitated by an early signal by the new US administration of its intention
to fully engage in negotiations to find an agreement on reforms to the Dispute Settlement
Understanding and to lift the block on appointments of members of the Appellate Body. In the
run-up to MC12, the EU and the US could intensify their engagement on all aspects of WTO
reform to seek a maximum of convergence on their respective positions, including possible
joint proposals. Work in the trilateral group with Japan should also be intensified with a view
to present a joint proposal on how WTO rules could be developed to better address competitive
distortions arising from state intervention.

The EU also intends to give a particular priority to engage in a dialogue with African countries
on the WTO reform agenda. This could include consideration of how to better integrate the
SDGs into the work of the WTO, as well as how to ensure that any open, plurilateral initiatives

7  Theinitiative has 23-cosponsors — Australia, Canada, Chad, Chile, Costa Rica, the European Union, the Gambia, Fiji, Iceland, Japan, Korea,
Liechtenstein, Maldives, Mexico, Moldova, Montenegro, New Zealand, North Macedonia, Norway, Senegal, Switzerland, Taiwan, Penghu,

Kinmen and Matsu and the United Kingdom.
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are inclusive and take into account the capacity constraints of developing countries with small
administrations. Discussions could also cover the issue of special and differential treatment
and how the WTO can support integration through the African Continental Free Trade Area. In
this context, the EU remains supportive of the African Union obtaining observer status in the
relevant WTO bodies.

The EU will continue to engage in discussions with China and India on the different aspects of
the WTO reform agenda. China’s per capita GDP has increased by a factor of 10 since its WTO
accession, and China has become the WTQ’s largest exporter in the course of just two decades.
Many WTO members are of the view that China’s market access and other commitments do
not sufficiently reflect its growth, and that further liberalisation by China would confer greater
legitimacy on its role in the organisation. India has a highly dynamic economy and is a leading
player in the G20, although its overall level of development and competitiveness cannot be
compared to that of China. Both countries are indispensable partners for WTO reform discussions.
Discussions with China and India should help to better understand our respective perspectives,
including on the issues for which progress should be achieved at MC12 and beyond.

6.2 What can be achieved by MC12 - the next steps

The agenda for WTO reform must be ambitious, but it must also be realistic. The different
work strands of WTO reform need to be properly sequenced. Not all elements can or should
be deployed simultaneously, but rather different components will follow different processes
and be brought forward in different configurations — be it multilateral or plurilateral — and with
different groups of members. The next WTO Ministerial Conference will be key for the WTO
reform process, both in terms of delivering a potential package of outcomes and in launching
new processes and areas of work that can serve as a springboard for the reform agenda.

Three areas where work should intensify prior to MC12 are trade and health, fisheries subsidies
and the reform of the dispute settlement system.

In addition, the following outcomes could be achieved by MC12:

1. Anagreement should be reached to reinvigorate WTO work on trade and environment in
view of mainstreaming sustainability issues in the WTO’s work. Ideally, this should
be done multilaterally, although certain elements may only be pursued by subgroups of
interested WTO members, such as the liberalisation of selected climate-mitigating goods
and environmental services.

2. Work should be launched amongst interested countries on the development of rules on
competitive neutrality, including modernised rules on industrial subsidies.

3. Substantial progress should be recorded on the plurilateral initiatives on e-commerce and
investment facilitation. The Joint Statement Initiative on services domestic regulation
could be concluded at MC12.

4. The renewal of the multilateral e-commerce and TRIPS moratoria should be ensured
at MC12.

5. Improvements to the WTQO'’s regular work function, through agreements on the horizontal
transparency in notifications and trade concerns proposals.

6. On agriculture, a package of transparency improvements across the board and on export
restrictions could be agreed at MC12. The initiative on the exemption of the World Food
Programme humanitarian purchases from export restrictions could also be part of such
an outcome. The EU is open to discuss how to progress after MC12 on the main aspects
of the negotiations, in particular on trade distorting domestic support.
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Beyond these outcomes, a Ministerial Declaration articulating a political commitment to
reform would be a significant additional element to support future work. This Declaration could
focus onissues such as improvements of the negotiating, monitoring and deliberating functions
of the WTO; and look into institutional improvements in the functioning of the Organization.
The Ministerial Declaration could establish a Working Group on WTO Reform to consider
these issues and guide the membership towards delivering outcomes. MC12 should thus set
the agenda for further work on the medium to long-term areas of reform, some of which
should be completed before the subsequent Ministerial Conference (MC13).
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