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SECTION A

1. CONTEXT AND OVERVIEW
The primary role of the Hearing Officer is to guarantee the rights of defence of interested parties and thereby contribute to
ensure that the rules are implemented in an objective and transparent manner in trade proceedings.
Certain ground rules of the rights of defence are laid down in the EU Charter of Fundamental Rights as follows: the right of
every person (i) “to be heard, before any individual measure which would affect him or her adversely is taken”, (ii) “to have
his or her affairs handled impartially, fairly and within a reasonable time” and (iii) “to have access to his or her file, while
respecting the legitimate interests of confidentiality and of professional and business secrecy”.
More specific rules for parties involved in trade proceedings are contained in the basic regulations dealing with the different
types of trade defence instruments, such as the anti-dumping, anti-subsidy and safeguards regulations, or in the trade
barriers regulation. 1 The role and the powers of the Hearing Officer for trade proceedings, established in 2007, have first
been set out in formal Terms of Reference by a Decision of the President of the European Commission of 29 February
2012 on the function and terms of reference of the Hearing Officer in certain trade proceedings2, in order to underline
the Commission’s commitment to guaranteeing due process in trade proceedings and to improving the impartiality of the
function. The Hearing Officer is attached, for administrative purposes, to the Commissioner responsible for trade policy;
however, he/she enjoys independence in performing their duties and shall not take instructions in fulfilling their tasks.
The Terms of Reference were modernised in 20193. The status of the Hearing Officer as an independent entity, attached for
administrative purposes to the Commissioner responsible for trade policy, remains unchanged. These Terms of Reference
lay down detailed rules on the interventions of the Hearing Officer in all aspects of a trade proceeding and throughout all
phases of the proceedings. They circumscribe the procedure for hearings conducted by the Hearing Officer. Furthermore, the
Hearing Officer has been delegated decision-making powers on certain procedural issues, such as access to file, extension
of deadlines and the confidential nature of a document. At the request of an interested party, the Hearing Officer can also
examine information that is confidential by nature, and cannot be disclosed to parties, and inform the party whether in the
Hearing Officer’s view the information has been correctly reflected in the findings of the Services. The Hearing Officer is in
addition empowered to raise with the Commissioner responsible for trade policy and the Director General for Trade, any
concerns about the conduct or content of any trade investigation.
The interventions of the Hearing Officer must be effective, allowing for adequate follow-up where appropriate. This is in
the interest of all parties to a proceeding to safeguard their rights of defence, and for the investigating authority, which is
bound by legal deadlines. To this effect, good balance between parties’ rights and the time constraints of the proceeding is
essential. At the same time, the Hearing Officer is not a part of the investigation process, but its role is to guarantee that the
rights of defence are respected by the Commission services.
The main principles laid down in the current Terms of Reference are as follows:
Requests for intervention of the Hearing Officer must be
submitted in good time and expeditiously, so as not to
jeopardise the orderly conduct of the proceeding;

The Hearing Officer will in principle not accept or consider
evidence that has not been submitted to the Commission
services in due course in the proceeding.

To that effect, interested parties should request the
intervention of the Hearing Officer at the earliest possible
time following the occurrence of the event justifying such
intervention;

While the Hearing Officer continues to assess each request
on its own merits, these elements should encourage parties
to come forward at the right point in time so that their
arguments can be properly taken into account and given the
appropriate follow-up.

Hearings with the Hearing Officer should in principle only take
place if the issues could not be settled with the Commission
services in due course;

The more information is given to parties on how the general
principles that determine the exercise of its functions by
the Hearing Officer are translated into practice, the better
they will be able to raise issues of concern to them in an
appropriate manner.

Hearing requests should in principle be made within the
relevant timeframes set for the procedure – although there
may be valid reasons for late requests which the Hearing
Officer will take into account;

This report has been drafted in accordance with Article 18(1)
of the Terms of Reference and contains a summary of the
activities in 2020 and main observations.

1. DECISION (EU) 2019/339 OF THE PRESIDENT OF THE EUROPEAN COMMISSION of 21 February 2019 on the function and terms of reference
of the hearing officer in certain trade proceedings, OJ L 60, 28.2.2019, p.20.
2. OJ L 107/5 of 19 April 2012.
3. Commission Decision C(2019) 6506 granting a delegation of powers relating to the adoption of certain measures in trade proceedings under
Article 207 TFEU at the 2307th meeting of the Commission on 11 September 2019.

1

2. EVOLUTION OF ACTIVITIES IN 2020
The Terms of Reference, both the 2012 version and the current version, cover trade proceedings provided for in 10 basic Trade
Regulations.4 During 2019, one of the basic Regulations listed in the Annex, specifically, Regulation (EC) No 868/2004 of the
European Parliament and of the Council5 was replaced by Regulation (EU) 2019/712 of the European Parliament and of the
Council of 17 April 2019 on safeguarding competition in air transport6. While technically the scope of competence of the Hearing
Officer thus did not change, the new basic Regulation itself has extended the scope of its application in relation to fair competition
in air services. Furthermore, it has opened a possibility for the Hearing Officer to exercise their responsibility in trade proceedings
concerning trade in services and conducted by other Commission services than those, responsible for trade defence.
Historically, the vast majority of intervention requests concerned trade defence proceedings (anti-dumping and anti-subsidy).
Only few requests, related to issues falling under the Safeguards Regulation, the General System of Preferences, and the Trade
Barrier Regulation, had been received in earlier years. In 2020, the Hearing Officer’s interventions concerned these areas only once,
specifically, an agency acting on behalf of the Government of Mexico, sought an intervention concerning a trade proceeding within
the framework of the Trade Barriers Regulation. Previously, the same comparative analysis could be used as all intervention
requests concerned similar types of proceedings. Now that the types of proceedings concerned are more diverse, the same
approach should no longer be applied. The statistics related to interventions in anti-dumping and anti-subsidy proceedings are
provided in Annex 1 to this report for reference purposes.
In 2020, only a relatively small number of ongoing investigations led to intervention requests.
The Hearing Officer received altogether 25 such requests (not all of them for hearings but also for other types of interventions) and
held 11 hearings. In a number of cases, the request for an intervention was submitted simultaneously with a request for a hearing
with the services responsible for the investigation. The Hearing Officer took the view that the interested party should first address
their concerns to the services, and only when a solution could not be reached, the Hearing Officer would intervene. As a result,
interested parties seeking an intervention were able to find a solution directly with the investigation teams in a number of cases.

3. HEARINGS
In view of the relatively few hearings, each case concerned can be addressed individually. They are listed below in chronological
order of the first intervention request.
During all interventions in 2020, the Hearing Officer found that the procedural rights of the interested parties had been respected.
1. AD 652 - Steel Road Wheels
In this proceeding, a first hearing took place already in 2019. In
2020, the same exporting producer requested further disclosure
of certain calculations. The Hearing Officer found that all necessary
information had already been provided by the Commission services
responsible for the investigation.

Another exporting producer also requested the intervention of the
Hearing Officer and a hearing took place. This exporting producer
claimed that the Commission services should have disclosed more
fully their considerations underlying their interpretation of a legal
provision. The Commission services explained their approach and
undertook to fully address the party’s questions in the definitive
Regulation.

2. AD 653 – Glass Fibre Fabrics
In this proceeding, the Hearing Officer has been requested to
intervene by three interested parties, one of the interventions having
taken place in 2019.

3. R706 – Ammonium Nitrate
In this proceeding, the Hearing officer was requested to intervene
four times by an association of exporting producers and once by an
individual exporting producer, one such request originated in 2019.
Two hearings took place.

In 2020 two interventions took place. One exporting producer
claimed that the disclosure given by the Commission services was
not sufficiently detailed to allow them to exercise their rights of
defence. The Hearing Officer granted a hearing and recalled that the
duty to protect confidential information of parties must be balanced
against the rights of defence requiring greater transparency. In the
follow-up to the hearing, additional information was provided to the
party.

First, the association of exporting producers requested a
confrontational hearing to which no other party with different
interests consented and, therefore, the confrontational hearing did
not take place.
Thereafter, the association of exporting producers requested that
the original request for the review in question be disclosed to them.
They also requested an extension of deadlines. Both requests were
granted by the Hearing Officer.

4. A list of all Trade Regulations covered is provided in Article 1 of the Terms of Reference (ToR).
5. Regulation (EC) No 868/2004 of the European Parliament and of the Council of 21 April 2004 concerning protection against subsidisation and
unfair pricing practices causing injury to Community air carriers in the supply of air services from countries not members of the European
Community (OJ L 162, 30.4.2004, p. 1).
6. Regulation (EU) 2019/712 of the European Parliament and of the Council of 17 April 2019 on safeguarding competition in air transport, and
repealing Regulation (EC) No 868/2004 (OJ L 123,10.5.2019, p.4.
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Further, they complained about the alleged insufficiency of the nonconfidential files, which was rectified.

Officer to halt all on-going trade proceedings, in particular the
specific proceeding concerned, and to suspend all trade measures in
force until such time the sanitary restrictions shall be lifted.

In two further hearing, the association of exporting producers and
the other exporting producer, respectively, contested the sufficiency
of disclosures, Amongst them were several issues relating to the
alleged non-disclosure of essential facts and considerations on the
basis of which the Commission proposed to extend the measures.
They also raised the alleged inconsistency with WTO law, and
claimed that the measures in force were no longer warranted.

The Hearing Officer observed that she it is not within her powers
to suspend on-going proceedings or to modify the provision of the
Notice on the consequences of the COVID-19 outbreak on antidumping and anti-subsidy investigations. The latter applies to all ongoing investigations equally, and the principle of non-discriminatory
treatment applies.
6. AD663 – Pins and Staples
In this proceeding, the Union industry requested an intervention
from the Hearing Officer and one hearing was held.
The Union industry brought to the attention of the Hearing Officer
several new issues, which had not been included in the original
complaint.

In both hearings, the Hearing Officer observed that the claims raised
in the hearings concerned the substance of the case, rather than the
rights of defence of the parties. Therefore, it was more appropriate
that the discussion take place directly between the interested parties
and the Commission Services.
4. AS657 – Glass Fibre reinforcements
The Government of Egypt (GoE) requested a hearing with the
Hearing Officer.

The Hearing Officer observed that no complaints about rights
of defence had been presented. However, she encouraged the
Commission services to follow carefully the developments of the
anti-dumping case in the US and imports into the EU, to the extent
these are relevant to the ongoing proceeding.

The first issue raised by the GoE was the claim that they had not
been granted sufficient time to respond to additional questions of
the Commission after the imposition of provisional measures.

7. AD 659 – Thermal Paper
In this proceeding, the Hearing Officer was requested to intervene by
an exporting producer who disagreed with the methodology applied
for the calculation of the undercutting and underselling margins, and
who also requested an additional disclosure. A hearing took place.

The second issue concerned the legal basis for the methodology of
attribution of certain subsidy schemes of the Government of China
(GoC) to the GoE.
The Hearing Officer came to the conclusion that the current concerns
arose from an unprecedented legal context in that it concerned
exporting producers located in a special economic zone agreed
bilaterally between the GoC and the GoE, on the territory of one of
these sovereign partners. The Hearing Officer concluded that it is not
their role or in their competence to interpret the law, or to decide on
different interpretations as in the case presented during the hearing.

During the hearing, the Hearing Officer welcomed the agreement
reached to consider further disclosure by the Commission services.
The Hearing Officer suggested the possibility to verify the use of data
that has not been disclosed to the party to assure appropriateness
of confidentiality. The Hearing Officer also noted that the exporting
producer did not express interest in this opportunity.

5. AD 644 - Aluminium Extrusions
One importer claimed that the pre-disclosure sent before the
adoption of provisional measures was inadequate and should be
more extensive. However, the pre-disclosure corresponded to the
policy, rules and requirements of confidentiality in place. The same
importer requested a prolongation of deadline to react to the final
disclosure and to obtain the final disclosure document in its own
native language. The prolongation was granted, but the importer
could not demonstrate that the use of English in had in any way
hampered its participation in the investigation.

The Hearing Officer also raised the possibility to verify the use
of data that had not been disclosed to the interested party for
confidentiality reasons. However, the interested party did not avail
itself of this option.
8. AD 585b – Malleable Fittings
In this proceeding, the Hearing Officer was requested by an exporting
producer to intervene in order to ensure additional disclosure of
historic data held by the Union industry in the proceeding. In particular,
the Hearing Officer was requested to rule on the confidential nature
of the sales and other relevant data submitted by Union producers.

The same importer claimed that the additional final disclosure
document violated its rights of defence and that the BREXIT
implications should have been dealt with in the disclosure document
of December. This latter additional final disclosure dealt with the
impact on the investigation of the withdrawal of the United Kingdom
of Great Britain and Northern Ireland (‘UK’) from the European Union
and the end of the transition period. However, in December 2020,
the agreement with the UK was still in force and the additional final
disclosure contained all data that could reasonably be disclosed
taking into account confidentiality requirements.

A Union importer likewise requested an intervention of the Hearing
Officer stating that it considered the renewed re-opening of the
investigation following judgments of the European Court of Justice
to be disproportionate, and expressed an aligned position as
concerns the access to historic data. A joint hearing with the two
parties was conducted to that end. The Hearing Officer suggested to
the Commission services, at that stage, to enlarge the scope of the
specific disclosure to the Interested Party, bearing in mind the duty
to balance confidentiality with the rights of defence.

One exporting producer came forward and repeated the arguments
of the importer.

Further,the Hearing Officer examined the case file and found that
the historic data in question still constituted essential elements of
the sampled Union producers’ commercial position and, hence, by
their nature, remained confidential.

Following the adoption of the universal SARS-CoV2 prevention
measures in March 2020, the same importer requested the Hearing
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4. OTHER INTERVENTIONS
Extension of deadlines
The Hearing Officer was requested three times to extend procedural deadlines. On two occasions, the extension request
was brought forward at hearings together with other concerns. One request was self-standing. All requests were granted as
appropriate under the specific circumstances.

Generalizes System of Preferences +
No requests under the Generalized System of Preferences were filed in 2020.

Trade Barriers Regulation
The Hearing Officer was requested to intervene, for the first time, in the framework of the Union examination procedure
following a complaint on obstacles to trade within the meaning of Regulation (EU) 2015/1843 applied by the United Mexican
States consisting of measures affecting the import of ‘Tequila’ .
However, the request was received shortly before the end of the year and no intervention was carried out in 2020.

Impact of SARS -CoV-2 pandemic on activities of the Hearing Officer
The activity of the Hearing Officer, as the activity of the Trade Defence Services, was marked by the onset of the SARS-CoV2
pandemic.
One point in particular deserves to be highlighted. As a rule, in order to ensure the accuracy of the information provided by
interested parties and the basis on which any measures are imposed, the Commission carries out on-the-spot visits to verify
the data submitted during trade defence investigations. Travel restrictions caused by the pandemic made normal verification
procedures impossible for almost all of 2020, while safety measures and related constraints affected the activities of
companies. In response, the Commission adapted its work practices in order to ensure that investigations continued. This
involved companies submitting sufficiently detailed information for analysis, setting up a system of remote cross-checking
of the data using independent and verifiable sources, as well as granting interested parties some flexibility on deadlines
to submit data. While such remote cross-checking is burdensome and can only be a temporary solution, it was overall well
accepted by most parties and in 2020 the Hearing Officer did not receive any requests for intervention on this aspect of the
investigations.
Initially, during the first wave of the pandemic, there were no requests for intervention. However, later on the activities
of the Hearing Officer resumed at the same rate as in previous years. Paradoxically, due to the remote online format of
the hearings, the response time improved and the hearings could be organized at short notice and with larger number of
participants as logistic constraints were no longer relevant.
Also, with hindsight, the only instance when Union Industry was calling to halt an on-going proceeding due to the pandemic,
can be attributed to an initial shock reaction to unprecedented circumstances.

5. OTHER ACTIVITIES
Consultation on policy issues
The Hearing Officer shall be consulted by the Director responsible on policy issues regarding procedural matters and
substantive issues, which have an impact on the rights of interested parties in accordance with Article 4.10 of the Terms of
Reference. In 2020, in order to adapt to the pandemic, the Commission adopted a Notice to explain its way of working7 in
the times of the pandemic. The Hearing Officer was consulted on the draft.

Recommendations
In 2020, the Hearing Officer did not issue formal recommendations.

Decisions
The Terms of Reference confer on the Hearing Officer decision-making powers on a number of issues (disputes on access
to file, confidential nature of a document, deadlines). The Hearing Officer decided in three instances on a prolongation of
deadlines. A mutually acceptable solution was found in the other intervention requests where such disputes were raised.
7. Commission notice on the consequences of the COVID-19 outbreak on anti-dumping and anti-subsidy investigations, OJ C 86 of 16.3.2020 p.6.
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Outreach
Due to the pandemic containment measures globally and locally, the Hearing Officer did present the Report for the year 2019
to the Member States, but did not engage in further outreach activities with civil society or European industry associations.

Main observations
It should be underlined that the year 2020 brought, due to the pandemic, the need to radically overhaul the way of working,
notably in trade defence proceedings. The Commission services have in consequence adapted the investigation procedures
to allow them to respect the deadlines and ensure transparency during the proccess. In fact, no issues to this effect were
brought to the attention of the Hearing Officer.

Cooperation with the Commission services responsible for investigations
Overall, the cooperation with the Commission services was satisfactory. Oversights that were brought to the attention of
the Hearing Officer were corrected and the services followed, for example, recommendations to enlarge disclosures, thereby
ensuring the rights of defence of the parties.
A formal consultation mechanism is in place8 obliging the Director responsible for the above policy changes or updates to
consult the Hearing Officer. As a matter of course, the Hearing Officer continues to be involved in all inter-service consultations
initiated by DG Trade Directorate G, and in all proposals sent to the Commission for adoption.
Following the reorganization of DG Trade, the staff of the Hearing Officer has been administratively attached to a Trade
Strategy unit. In 2019, the European Court of Auditors had concluded that, in spite of the administrative attachment of the
Hearing Officer’s staff to DG Trade, at the time directly to a Director, the Hearing Officer acts independently from a functional
point of view. This independence relies on the personalities of the persons involved rather than on the institutional setting.
From a practical point of view, there has been no undue impact on the work of the staff.

Hearings
The main activity of the Hearing Officer is to organise and chair hearings at the request of interested parties. These hearings
are organised in a particular way in order to maximise the participation of all services concerned in the decision-making and
to achieve a high degree of transparency for the interested parties of a case.
In 2020, the Services have followed the proposals and suggestions of the Hearing Officer.

Transparency
The Commission has taken the political commitment towards more transparent trade policy in general and as well specific
commitments in the area of trade defence. Progress has been made during the last years to improve interested parties’
access to information important for the defence of their interests.
In this respect, continuing overall progress can be noted in relation to trade defence policy. Parties are able to see the agenda
of the Trade Defence Committee meetings which are put online. Likewise, the parties can also see refund Decisions online.
Case timelines are published and case documents are updated to accommodate new rules.
In addition, the Hearing Officer acts upon requests of parties to verify the information in the confidential files of a proceeding
in accordance with Article 15 of the Terms of Reference.

Parties’ right to good administration
The specific role of the Hearing Officer is to safeguard the application of the principle of EU law, namely the right to good
administration.
Over the past years, the Trade Defence Services have continued to make considerable efforts towards standardisation or
procedures including the further setting up of standard documents and dedicated training especially of newcomers. The
margin of discretion left to individual case teams or units is therefore much reduced. However, quality management both
in regard to substance and process remains, of course, essential in the use of the instruments of trade defence under EU
trade laws.

8. Article 4.10 of the Terms of Reference.
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6. ANNEX

Anti-dumping and anti-subsidy proceedings concerned by intervention requests in 2020.

The following tables demonstrate the actual numbers and the ratio between the ongoing trade proceedings and intervention
requests received by the Hearing Officer compared to previous 4 years. The methodology there is the same as used before
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In 2020, the largest group of interested
parties requesting an intervention were
exporting producers, directly concerned
with ongoing investigations.
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Table 7. Intervention requests by
issues raised.
The majority of requests, as previously,
concerned requests for additional
information and objections to the facts and
findings of the investigation. The number
of requests per type of issues raised shall
be looked as illustrative only. In many
requests, several different issues were
raised simultaneously. Sometimes, the
same interested party reached out several
times for an intervention of the Hearing
Officer during the same proceeding with
12
different issues.

