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1. INTRODUCTION

1. Clean, efficient, affordable and reliable energy is indispensable for global prosperity.1
Creating a sustainable future in the face of climate breakdown and biodiversity collapse
is a global priority. Decarbonising the economy and promoting the increased use of
renewable energy on a cross-sectoral basis is a way to secure this future. Fighting
climate change is currently one of the most important objectives of the European
Union. In this respect the European Climate law sets a binding objective for the Union
to reach carbon neutrality by 2050 2 and requires that “Expenditure under the Union
budget and the European Union Recovery Instrument established by Council Regulation
(EU) 2020/2094 contributes to climate objectives, by dedicating at least 30% of the
total amount of the expenditure to supporting climate objectives, on the basis of an
effective methodology and in accordance with sectoral legislation.3
2. This dispute concerns the EU legal framework for renewable energy, which lays down
a number of objectives and rules for EU Member States in that sphere. This framework,
which also establishes a global target of renewable energy for the European Union and
the Member States and a sectoral target with regard to renewable energy for transport,
sets out the methodology to allow the Member States to calculate their contributions
to those targets. For those specific purposes, it identifies the extent to which different
types of renewable energy used in the European Union transport sector are able to
meet the European Union’s environmental and climate change mitigation objectives,
as applied in the context of its energy policy. Specific rules apply to biofuels (i.e.
“biofuels” means liquid fuel for transport produced from biomass). Those rules taken
together can be defined as the “EU Biofuels regime”.
3. The energy sector contributes over 75% of total greenhouse gas emissions in the
Union. The European Union has refined and improved its renewable energy policy and
the applicable legal framework over time, and has incrementally increased the level of
ambition in terms of the environmental and climate change mitigation objectives it
pursues. Each new iteration of that legal framework builds on the experience gained,

1

2

3

The 7th Sustainable Development Goal (SDG7) aims at ensuring universal access to affordable, reliable, and
modern energy services and substantially increasing the share of renewable energy in the global energy
mix by 2030.
“Union-wide greenhouse gas emissions and removals regulated in Union law shall be balanced within the Union
at the latest by 2050, thus reducing emissions to net zero by that date, and the Union shall aim to achieve
negative emissions thereafter.” Article 2(1) of Regulation (EU) 2021/1119 of the European Parliament and
of the Council of 30 June 2021 establishing the framework for achieving climate neutrality and amending
Regulations (EC) No 401/2009 and (EU) 2018/1999 (‘European Climate Law’)
https://eurlex.europa.eu/eli/reg/2021/1119/oj
Ibid, recital 28
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advances in the state of scientific knowledge and the objectives achieved. The EU
Biofuels regime must be understood against that background.
4. The EU Biofuels regime is not designed to target palm oil or palm oil based biofuels. It
is neither protectionist nor discriminatory and, it does not impose market access
conditions. The EU Biofuels regime is designed to contribute to achieving the climate
change mitigation objectives of the European Union in terms of the reduction of
greenhouse gas emissions, whilst at the same time contributing to wider environmental
objectives, and in particular the prevention of biodiversity loss. Contributing to these
objectives is necessary to protect the EU public morals, as the fight against climate
change and biodiversity destruction constitute deep and longstanding moral concerns
for the EU public and the EU legislator.
5. Not all biofuels are equally able to contribute to these objectives. The ever increasing
global demand for the food and feed crops used to produce some biofuels has
unintended consequences and indirect effects. Qualified scientific opinions indicate that
demand for certain agriculture commodities is driving land-use change associated with
mass deforestation and the transformation of other types of land with high-carbon
stock. The adverse impact on the environment in terms of biodiversity loss is
devastating; as forest and peatland gives way to food and feed crop cultivation, many
species are eliminated or depleted. At the same time, the level of GHG emissions rises
as conversion of this land to agricultural production may lead to GHG emissions of such
magnitude that the net emissions of “biofuels” may even exceed those associated with
fossil fuels.
6. The EU “measures” challenged by Malaysia are not designed to restrict trade. Rather
they are designed to change the drivers of European Union demand for biofuels so that
the EU renewable energy policy does not create additional demand for biofuels whose
production risk to lead to land use change, and in particular of land with high carbon
stock and biodiversity value. They apply indiscriminately to all biofuel produced from
food or feed crop whose production requires the use of land, whether domestic or
imported and with no differentiation on grounds of origin. Nor does the EU Biofuels
Regime create unnecessary obstacles to trade. It does not limit the import or placing
on the market of any biofuel, including biofuel produced from palm oil, nor does it limit
the quantity of palm oil to be imported in the EU.
7. Moreover, and in any event, the phase-out of eligibility to contribute to the EU
renewable energy targets of biofuels produced from high ILUC-risk feedstock is
necessary in order to achieve the high level of fulfilment of the intended overlapping
policy objectives, which was desired by the EU legislators and the EU citizens.
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8. The European Union notes that Malaysia shares the concerns that the European Union
addresses through the EU biofuel regime and the measures that Malaysia challenges 4.
Malaysia acknowledges that the risk of triggering a significant
expansion of the production area of certain food or feed crops
into land with high-carbon stock, for the purposes of
producing biofuels, is real. The EU has the right and perhaps
even the duty to try and mitigate it. The consequence of
refraining from taking necessary steps towards this objective
would be greater GHG emissions and the partial or even total
voiding of the GHG reductions achieved with the RED II.
These risks and costs are significant and need to be
mitigated.5
9. It is, however, difficult to reconcile this premise with many of the assertions made by
Malaysia, which - rather than demonstrating its claims with the required analytical
rigour – proceeds on the basis of conclusory statements (which sometimes contradict
each other) and generalised assumptions about the protectionist design and objective
of the EU measures, which it alleges have been diabolically reverse engineered 6 in
order to target palm oil.
10. The French measure challenged by Malaysia must also be assessed against this broader
background. The French legislator and civil society are particularly concerned with
climate change and environmental protection. France has created a specific additional
tax which applies to each economic operator that releases fuel for consumption in
France (the TIRIB). The tax decreases when the fuel contains a certain proportion of
renewable energy. This fiscal mechanism is designed to change the behaviour of
economic operators so that they have an incentive to incorporate those biofuels that
emit less GHG compared to fossil fuels. This is not the ‘classical’ scenario where some
economic operators are exempted from a tax intended to procure revenues for the
government. Without the TIRIB reduction for the incorporation of renewable energy,
there would be no TIRIB in the first place. Given the impact of palm oil cultivation on
biodiversity and GHG emissions, France does not consider palm oil-based biofuel
(including domestic palm oil-based biofuel) as eligible for the TIRIB reduction. The
French measure does not violate the WTO obligations, and in any event, it is necessary
to achieve the same objectives as those pursued by the EU Biofuels regime and the
measures challenged by Malaysia.
11. Malaysia argues that any implementation by Lithuania of the relevant elements of the
RED II would be inconsistent with Lithuania’s relevant WTO commitments. The

4
5
6

Malaysia’s first written submission, para. 3.
Malaysia’s first written submission, para. 629
Malaysia’s first written submission, para. 52.
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European Union will explain below that the Lithuanian measures challenged by Malaysia
falls outside the Panel’s terms of reference and, in any event, Malaysia has failed to
make a prima facie case as regards any Lithuanian measure.
12. This submission is structured as follows: Sections 3 to 6 provide the essential
background to understand the EU measures challenged by Malaysia. For the sake of
readability, in this submission these sections are collectively referred to as background
chapter. Section 3 describes in general terms the currently applicable EU Biofuels
regime of which the measures at issue are part. Section 4 describes the policy
objectives of this regime as they emerge from the structure and design of the pieces
of legislation containing the measures challenge by Malaysia and the legislative history
of the EU Biofuel regime. Section 5 further develops on the policy objectives of the EU
Biofuel regime and of the EU measures at issue. It illustrates the interlinked nature of
those objectives and shows that they are widely recognised as legitimate. Section 6
focuses on the scientific grounds supporting the EU Biofuel regime and of the measures
at stake and at the end rebuts some of the recurrent arguments of Malaysia seeking
to contest the foundations of the EU Biofuel regimes and the challenged measures.
Section 7 responds to Malaysia’s claims under the TBT Agreement. Section 8 responds
to Malaysia’s claims under the GATT 1994. Section 9 responds to Malaysia’s claims
against the French measure and Section 10 responds to Malaysia’s claims against the
Lithuanian measures. Section 11 concludes that the Panel should reject all of Malaysia’s
claims.

2. PROCEDURAL BACKGROUND
13. The European Union refers to Malaysia’s description of the procedural background of
the dispute.7

3. THE EU BIOFUELS REGIME AND THE MEASURES AT ISSUE
3.1. Overview
14. The “EU Biofuels regime” establishes a scheme to promote the use of renewable energy
sources, specifically certain biofuels, bioliquids and biomass fuels, in the European
Union. It reflects a regulatory choice by the European Union to pursue simultaneously
multiple policy objectives, including climate change mitigation, the protection of the
environment and preservation of biodiversity, and the promotion of energy security
and sustainability, whilst also addressing the European Union’s moral concerns

7

Malaysia’s first written submission, paras. 100-107.
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associated with environmental protection, preservation of biodiversity and, more
generally, combating climate change.
15. The EU Biofuels regime is laid down in the following legal instruments:
16. Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources
(recast), OJ 2018 L 328, p. 808, (hereinafter “RED II”);
17. Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11
December 2018 on the Governance of the Energy Union and Climate Action, amending
Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament and
of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU,
2012/27/EU and 2013/30/EU of the European Parliament and of the Council, Council
Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No
525/2013 of the European Parliament and of the Council, OJ 2018 L 328, p. 1 9,
(hereinafter “Regulation (EU) 2018/1999”);
18. Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May
2018 on the inclusion of greenhouse gas emissions and removals from land use, land
use change and forestry in the 2030 climate and energy framework, and amending
Regulation (EU) No 525/2013 and Decision No 529/2013/EU (hereinafter the “LULUCF
Regulation”)10; and
19. Commission Delegated Regulation (EU) 2019/807 of 13 March 2019 supplementing
Directive (EU) 2018/2001 of the European Parliament and of the Council as regards
the determination of high indirect land-use change-risk feedstock for which a
significant expansion of the production area into land with high-carbon stock is
observed and the certification of low indirect land-use change-risk biofuels, bioliquids
and biomass fuels, OJ 2019 L 133, p. 111, (hereinafter the “Delegated Regulation”).

Exhibit MYS-57
Exhibit EU-1.
10
See also the European Commission proposal for the amendment of the LULUCF Regulation COM/2021/554
final “The proposal to amend Regulation (EU) 2018/841 as part of the ‘Fit for 55’ package aims to
strengthen the contribution of the LULUCF sector to the increased overall climate ambition for 2030. To
this end, the proposal: sets out the overall Union target of net greenhouse gas removals in the LULUCF
sector to 310 million tonnes of CO2 equivalent in 2030; reinforces the obligation for Member States to
submit integrated mitigation plans for the land sector and enhances monitoring requirements using digital
technologies; aligns the objectives with related policy initiatives of biodiversity and bioenergy; determines
the Union target of climate neutrality for 2035 in the land sector (which combines the LULUCF sector and
the non-CO2 agricultural sector); and commits the Commission to make proposals for national
contributions
to
the
2035
target
by
2025.”
https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX:52021PC0554#:~:text=The%20proposal%20to%20amend%20Regulation
%20%28EU%29%202018%2F841%20as,to%20the%20increased%20overall%20climate%20ambition%
20for%202030.
11
Exhibit EU-2.
8
9
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20. The Delegated Regulation is accompanied by a Report from the Commission to the
European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions on the status of production expansion of relevant food
and feed crops worldwide, COM(2019) 142 final (13 March 2019) 12 – “the Status
Report”. That Status Report provides further background as to the methodology used
to set the criteria in the Delegated Regulation and identifies the scientific evidence
relied upon to establish the criteria.
21. RED II establishes a binding Union target for the overall share of energy to be obtained
from renewable sources in the Union's gross final consumption of energy of at least
32% by 2030. In order to reach this binding overall target, each Member State is
required to set a national contribution13. The Member States’ obligations as regards
their national contributions are further specified in Regulation 2018/1999, and must
form part of an integrated national energy and climate plan (“NECP”) 14 which is to be
communicated to the Commission.
22. In addition to the binding overall renewable energy target, RED II establishes a specific
obligation with a view to mainstreaming the use of renewable energy sources for the
transport sector15. In particular, Member States must set an obligation on fuel suppliers
to ensure that the share of renewable energy within the final consumption of energy
in the transport sector is at least 14% by 2030 (the “minimum share”).
23. Transport emissions can be reduced through measures which affect i) the amount of
transport activity, ii) the energy efficiency with which that transport is carried out and
iii) the greenhouse gas intensity of the energy used to perform the transport. Under
RED II, Member States may impose measures targeting volumes, energy content or
greenhouse gas emissions, provided that it is demonstrated that the minimum shares
of renewable energy are achieved. Biofuels are one of the alternative energy carriers
available that offer the potential to reduce the greenhouse gas intensity of fuel.
24. Biofuels are defined in the European Union as liquid transport fuels made from biomass.
Bioliquids are liquid fuels made from biomass and used to produce electricity, heating
or cooling. Biomass fuels are solid or gaseous fuels made from biomass. The two most
common biofuels currently used in the European Union are bioethanol and biodiesel.
The use of biofuels may reduce greenhouse gas emissions (“GHG emissions”) provided
the direct and indirect GHG emissions are lower than those produced by the fossil fuels

12
13
14
15

Exhibit EU-3.
Exhibit MYS-57, Articles 1 and 2, RED II.
Exhibit EU-1.
See Exhibit MYS-57, Article 25, RED II.
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they replace. RED II specifies the minimum level of reduction in GHG emissions that
biofuels should achieve and contains a specific methodology for calculating it. 16
25. The European Union relies on an increased use of biofuels as a means of achieving the
overall renewable energy targets established by RED II, as well as a means of
mainstreaming the use of renewable energy in the transport sector specifically. 17 More
generally, biofuels are expected to be a major contributor towards reducing GHG
emissions in the EU transport sector18 as their use reduces dependency on fossil fuels
and assists in the decarbonisation of the transport sector.
26. The European Union distinguishes in its legislation between so-called “conventional”
and “advanced” biofuels19.
27. “Conventional biofuels” are fuels that have been derived from food and feed crops,
such as starch, sugar and vegetable oil. There are different types of feedstock that are
used to produce “conventional biofuels”, of which the main categories are cereals,
sugar and starch crops and oil crops.
28. The two principal cereals used to produce “conventional biofuels” are maize and wheat.
The principal sugar and starch crops used to produce “conventional biofuels” are sugar
cane and sugar beet. The principal oil crops used to produce “conventional biofuels”
are soybean, palm, sunflower and rapeseed 20. Recently there has been an increase in
the use of waste animal fats and used cooking oil to produce biodiesel.
29. “Advanced biofuels” are fuels produced from a wide array of different feedstock,
ranging from lignocellulosic feedstocks to municipal solid wastes. Under EU legislation,
“advanced biofuels” are those produced from feedstock which are specifically identified

16

17

18

19
20

It is to be recalled that RED relies on a GHG methodology for the calculation of the emissions of biofuels, and
compares the result with the “fossil comparators”. But the two calculations are not structured in the same
way. Notably, the fossil emissions (comparator) is dominated by the CO2 emissions from the combustion
of the (fossil) fuel. On the other hand, the biofuel emissions do not include the direct emissions from the
combustion of the fuel, although these are similar in magnitude to fossil emissions. The omission of direct
combustion emissions is based on the assumption that these emissions are compensated by the growing
of the biofuel crop and/or that if that were not the case, any discrepancies are accounted for under LULUCF.
Indeed, ANNEX VI of RED II (which contains the Rules for calculating the greenhouse gas impact of biomass
fuels and their fossil fuels comparators) sets at zero the emissions of CO2 from fuel in use for biomass
fuels (Part B, paragraph 13). Recital (15) of the LULUCF Regulation states “The internationally agreed IPCC
Guidelines state that emissions from the combustion of biomass can be accounted for as zero in the energy
sector on condition that such emissions are accounted for in the LULUCF sector. In the Union, emissions
from biomass combustion are currently accounted for as zero … therefore consistency with the IPCC
Guidelines would only be ensured if such emissions were reflected accurately in this Regulation”
For an example of the scientific foundation for the EU policy choice to use this as a means to meet climate
change targets, see Exhibit EU-4, IPCC Fourth Assessment Report (AR4). www.ipcc.ch, page 17. The IPCC
identified the use of biofuels as a key sectoral mitigation technology for transport.
See for example, Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, A European Strategy for Low-Emission
Mobility, 20.07.2016, COM(2016) 501 final, {swd(2016) 244 final}, Exhibit EU-5.
These are sometimes also referred to as “first generation” and “second generation” biofuels.
This is not an exhaustive list.
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in an Annex to RED II21. One of those feedstocks is palm oil mill effluent or “POME”.
POME is a waste product from palm oil production.
30. The majority of biofuels currently produced in the European Union are “conventional
biofuels”. Likewise, the majority of biofuels currently used in the European Union are
“conventional biofuels”.
31. In 201022, the European Union projected that over the next decade, demand for
agricultural commodities would increase due, in part to increased EU demand for
biofuels, particularly “conventional biofuels”. The trends projected in 2010 were
corroborated. According to reported data and estimates, renewable energy made up
around 7% of all final energy consumption in transport in the European Union in 2017
and the bulk of renewable energy used in the transport sector came from “conventional
biofuels”.23 The 2019 figures show that renewable energy sources account for 8.89%
of energy in transport. The trend is therefore, one of increasing penetration of
renewable energy sources in this sector.
32. The European Union recognises that both EU and global demand for agricultural
commodities continues to grow,24 and that this continues to be driven at least in part,
by increased demand for biofuels within the European Union. This increased demand
for biofuels, particularly “conventional biofuels”, is associated with a risk of land-use
change or ‘“LUC”. This is not the sole risk factor linked to increasing demand for
conventional biofuels, for instance, the risk for food security has often been raised in
different contexts.
33. LUC may, depending on the type of land where it occurs, have significant adverse
environmental impacts. LUC can be both “direct” and/or “indirect”.
34. Direct land-use change refers to the situation where land changes its land-use status
for the purposes of being diverted to crop production. In the context of the EU biofuels
regime, DLUC refers to a change of land use for the purpose of producing crops used
to produce biofuels. The direct change of use for land with high-carbon stock and high
biodiversity value for the production of biofuels is primarily regulated in the European
Union through sustainability and GHG emissions saving criteria.
35. Where demand for feedstock used to produce biofuels increases, and that increase in
demand cannot me met through intensification of production leading to yield increases,
existing agricultural land used to produce commodities for non-fuel demand may be

21
22

23
24

See Annex IX to RED II, Exhibit MYS-57.
See Exhibit EU-6, Report from the Commission on indirect land-use change related to biofuels and bioliquids,
22.12.2010, COM(2010) 811 final, section 1.2.
Exhibit EU-3, Status Report, page 3.
Exhibit EU-1, recital (121).
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devoted to produce biofuel feedstock instead. In other words, biofuel feedstock may
displace crops produced for other purposes, notably food. Some of this displacement
ultimately may lead to conversion of land elsewhere into agricultural land. Indirect
land-use change or “ILUC” refers to the situation when non-agricultural land is brought
into production for non-fuel demand as a consequence of land previously being used
for non-fuel demand being diverted to the production of feedstock used for biofuels.
36. When, whether directly or indirectly, biofuel crop production leads to the extension of
agricultural land into areas with high-carbon stock such as forests, wetlands and
peatlands, this may cause the release of GHG emissions (CO2 stored in trees and soil).
Depending on the type of land affected, that CO2 release may be of such a magnitude
that it negates any emission savings from the use of biofuels instead of fossil fuels.
Moreover, this may cause a severe loss of biodiversity.
37. The GHG emissions associated with direct land-use change are calculated in
accordance with the greenhouse gas emissions calculation methodology, set in RED II
as part of the GHG emissions associated with the production of a specific biofuel.25
38. GHG emissions associated with indirect land-use change cannot be determined with
the level of precision required to be included in the greenhouse gas emission calculation
methodology, because such emissions are indirect and therefore, cannot be observed
or measured directly. The attempts to model those ILUC emissions yielded
insufficiently certain results to apply a default value on a crop-by-crop basis.

In

addition, whilst the other elements of the GHG calculation relate to emissions per unit
of production they do not depend on the scale of production globally. In contrast,
emissions from ILUC are estimated based on the production increase driven by the
policy and therefore, the level of emission may depend on the scale of global
production.
39. However, whilst ILUC emissions modelling has a number of inherent limitations, it is
robust enough to show that ILUC emissions associated with the production of
”conventional biofuels” are a matter of serious concern. Moreover, the shortcomings
associated with modelling do not mean that it is impossible to make distinctions on a
crop by crop basis on the grounds that some crops present a higher risk of causing
ILUC emissions than others. Despite the inherent imprecisions in the ILUC estimates,
ignoring ILUC altogether would be a serious omission.

25

Default GHG emission values and calculation rules for actual values are provided in Annex V (for liquid biofuels)
and Annex VI (for solid and gaseous biomass for power and heat production) of RED II. This does not
apply to those cases where eligibility towards the EU renewable energy targets is categorically excluded
because the feedstock is produced in previously high carbon stock land.
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40. The potential adverse environmental effects of increased biofuel demand within the
European Union affect both Member States and countries outside the European
Union26. Indeed, while most feedstock used to produce biofuels consumed in the EU
market are cultivated in the European Union, the estimated indirect land-use change
emissions are mostly expected to take place outside the European Union, where the
bulk of additional production of key agricultural commodities is realised.27
41. In view of the environmental risks associated with increased demand for biofuels, as
well as to ensure that the EU Biofuels regime does not undermine but rather
contributes to EU policy on climate change mitigation and indeed, its environmental
policy more broadly, RED II seeks to address both direct land-use change emissions
and the emissions associated with indirect land-use change.
42. This is achieved through different mechanisms.
43. In the first place, RED II defines sustainability and greenhouse gas emission criteria 28.
All biofuels, bioliquids and biomass fuels must comply with these criteria in order to be
eligible to be counted towards the overall renewables target, to be considered as
eligible to contribute to the transport sector specific minimum share, and/or to benefit
from financial incentives from public authorities in the Member States. Under RED II,
Member States must require economic operators to show that the sustainability and
greenhouse gas emissions saving criteria have been fulfilled, using a mass balance
system.29
44. In the second place, RED II is structured so as to encourage a shift in consumption in
the transport sector away from all conventional biofuels which, due to the fact that
they are produced from agricultural commodities, are associated with both DLUC and
ILUC (the 7 % maximum share and the possibility for Member States to lower their
overall target when meeting it with less energy from all conventional biofuels).

26

27

28

29

See for example Exhibit EU-7, Communication from the Commission, An EU Strategy for Biofuels, {SEC(2006)
142}, Brussels, 8.2.2006 COM(2006) 34 final, Section 2: “In countries where a large-scale expansion of
feedstock production is likely to take place, environmental concerns relate to pressures on eco-sensitive
areas, like rainforests. There are also concerns regarding the effect on soil fertility, water availability and
quality, and pesticide use. Social effects concern potential dislocation of communities and competition
between biofuel and food production. These concerns need specific investigation and quantification and, if
necessary, should be addressed through strong regulatory frameworks. EU development policy will aim to
help suitable developing countries capture the benefits offered by biofuels, while addressing these concerns
in an appropriate way.”
See Exhibit EU-8, European Commission, Commission Staff Working Document, Impact Assessment
accompanying the proposal for a directive of the European Parliament and of the Council on the promotion
of the use of energy from renewable sources (recast) (30 November 2016), SWD(2016) 418 final, Parts
1/4 to 4/4 (“Commission Impact Assessment, RED II”).
RED II is not the only EU legislation that applies sustainability and greenhouse gas emissions criteria. The Fuel
Quality Directive requires a reduction in the greenhouse gas intensity of fuels. Under that legislation, the
greenhouse gas intensity of fuels is calculated on a life-cycle basis, covering emissions from extraction,
processing and distribution. All fuels must satisfy sustainability and greenhouse gas emissions savings
criteria which are substantially the same as those applicable under RED II.
Exhibit MYS-57, Articles 29 and 30 RED II.
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45. In the third place, to address and avoid exacerbating the negative aspects of ILUC
resulting from increased demand for biofuels in the European Union, RED II
distinguishes between types of feedstock used to produce biofuels, bioliquids and
biomass fuels. It sets a general rule progressively limiting the potential contribution to
the minimum share in the transport sector that may be achieved by the use of fuels
produced from high ILUC-risk feedstock for which a significant expansion in land with
high-carbon stock is observed. It also establishes a system to certify biofuels, bioliquids
and biomass fuels as low ILUC-risk. Low ILUC-risk biofuels are eligible to contribute
towards the renewables energy target up to the maximum share of 7% which applies
to all conventional biofuels. Advanced biofuels are subject to a separate sub-target as
the use of such fuels is promoted.
46. In order to implement these provisions in RED II, the Delegated Regulation sets out
specific criteria both for:
-

determining the high ILUC-risk feedstock for which a significant expansion of
the production area into land with high-carbon stock is observed; and

-

certifying low ILUC-risk biofuels, bioliquids and biomass fuels.

47. The assessments on the level of ILUC-risk associated with feedstock are made on a
crop specific basis.
48. The EU Biofuels regime applies to all biofuels, irrespective of the origin of the feedstock
production. When developing its legislative approach to ILUC-risk, the Commission
relied upon a number of studies to assess the likely trajectory of biofuel imports. In
2018, it was expected that about half of the biofuels consumed in the European Union
in 2020 would be domestically produced.30
49. The constituent elements of the EU Biofuels regime are set out in further detail below.
3.2. Binding targets for energy from renewable sources
50. The binding Union target for the overall share of energy from renewable sources results
from Article 1 RED II read in conjunction with Article 3 RED II. Accordingly, the share
of energy from renewable sources in the Union's gross final consumption of energy in
2030 shall be at least 32%.

30

See for instance Exhibit EU-9, Commission Staff Working Document Impact Assessment Accompanying the
document Proposal for a Directive of the European Parliament and of the Council amending Directive
98/70/EC relating to the quality of petrol and diesel fuels and amending Directive 2009/28/EC on the
promotion of the use of energy from renewable sources, SWD/2012/0343 final, Section 2.8.1.3:”IFPRIMIRAGE-BioF estimates indicated that biodiesel imports will grow from 0.75 Mtoe in 2008 to 2.5 Mtoe in
2020 (mostly from Malaysia, Malaysia and Latin America); whereas bioethanol imports will increase from
under 1 Mtoe in 2008 to around 3.5 Mtoe in 2020 (mostly from Brazil). IFPRI-MIRAGE-BioF also estimated
that in addition, a total of 14 Mt of feedstocks will be imported into the EU (rapeseed, oil palm and maize
having the largest share) as a result of the additional demand for biofuels.”
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51. The term “energy from renewable sources” is defined in Article 2 RED II as:
energy from renewable non-fossil sources, namely wind, solar
(solar thermal and solar photovoltaic) and geothermal
energy, ambient energy, tide, wave and other ocean energy,
hydropower, biomass, landfill gas, sewage treatment plant
gas, and biogas.
52. Article 25(1) RED II sets a distinct objective with a view to mainstreaming the use of
renewable energy in the transport sector. It does so by establishing a requirement that
Member States set an obligation on fuel suppliers to ensure that a “minimum share”
of the total energy consumption in the sector is comprised of renewable energy. It
provides, so far as is presently material:
In order to mainstream the use of renewable energy in the
transport sector, each Member State shall set an obligation
on fuel suppliers to ensure that the share of renewable energy
within the final consumption of energy in the transport sector
is at least 14% by 2030 and calculated in accordance with the
methodology set out in this Article and in Articles 26 and 27.
53. It is for the Member States to determine how the obligation on fuel suppliers is framed
under their respective national legislation. However, RED II does impose some
requirements, namely it:
-

defines sustainability and GHG emission criteria; and

-

requires that Member States frame the obligation in a way that incentivises the
increased use of “advanced biofuels”.

54. RED II also sets out the methodology which allows Member States to calculate their
contributions to the renewable energy targets.
3.3. Calculation of contributions to renewables targets
55. Article 7(1) RED II provides:
The gross final consumption of energy from renewable
sources in each Member State shall be calculated as the sum
of:
(a) gross final consumption of electricity from renewable
sources;
(b) gross final consumption of energy from renewable sources
in the heating and cooling sector; and
(c) final consumption of energy from renewable sources in
the transport sector.
…
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Subject to the second subparagraph of Article 29(1)31,
biofuels, bioliquids and biomass fuels that do not fulfil the
sustainability and greenhouse gas emissions saving criteria
laid down in Article 29(2) to (7) and (10) shall not be taken
into account.”
56. Article 7(4) provides:
For the purposes of point (c) of the first subparagraph of
paragraph 1, the following requirements shall apply:
(b)
For the calculation of final consumption of energy in
the transport sector, the values regarding the energy content
of transport fuels, as set out in Annex III, shall be used. For
the determination of the energy content of transport fuels not
included in Annex III, Member States shall use the relevant
European Standards Organisation (ESO) standards in order
to determine the calorific values of fuels. Where no ESO
standard has been adopted for that purpose, Member States
shall use the relevant International Organization for
Standardisation (ISO) standards.”
57. As regards the minimum share for the transport sector, the methodology for calculating
the contribution is set out in Articles 25, 26 and 27 RED II. These provisions distinguish
between “advanced biofuels” and other biofuels. For these purposes, RED II provides
that “advanced biofuels means biofuels that are produced from the feedstock listed in
Part A of Annex IX to the Directive”32.
58. Article 25 RED II sets out, inter alia, the ‘advanced biofuel obligation’ according to
which advanced biofuels and biogas produced from certain specified feedstock must
comprise a minimum percentage of the minimum share. The minimum share of
advanced biofuels and biogas produced from feedstock listed in Part A of Annex IX
should increase progressively to reach at least 3.5% by 2030. The increased use of
advanced biofuels in the transport sector must thus, be “incentivised”
3.4. Requirements relating to biofuels, bioliquids and biomass fuels produced
from food and feed crops
59. Article 26 RED II establishes specific rules for biofuels, bioliquids and biomass fuels
produced from food and feed crops. These are so-called “conventional” biofuels,
bioliquids, and biomass fuels. It establishes the following key principles:
a) It sets a cap on the contribution of such biofuels to the minimum share
in the transport sector (Article 25(1)) in each Member State of no more
than 1% more than the 2020 levels up to a maximum of 7% (“the 7%

31

32

Exhibit MYS-57, Article 29(1) second subparagraph of RED II provides that biofuels, bioliquids and biomass
fuels produced from waste and residues, other than agricultural, aquaculture, fisheries and forestry
residues, are required to fulfil only the greenhouse gas emissions saving criteria laid down in Article 29
paragraph 10.
Exhibit MYS-57, Article 2(34) RED II.
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maximum share”). It thereby encourages Member States to impose an
obligation on fuel suppliers to increasingly rely on sources of renewable
energy other than “conventional biofuels” for the purposes of meeting
the EU renewables targets;
b) It empowers Member States to set lower limits as regards the
percentage of the minimum share which may be met by using
“conventional” biofuels. Where they do so, the total percentage of
energy in the transport sector that must be renewable (i.e. the target
itself) may be reduced below the 14% threshold set in Article 25 RED
II. In other words, Member States may choose to reduce or stop relying
on conventional fuels without any risk of failing to meet the EU targets
of renewable energy;
c) It provides that by 2030, biofuels, bioliquids and biomass fuels produced
from “high ILUC-risk” feed and food crops for which a significant
expansion of the production area into land with high-carbon stock is
observed, may not be counted towards the minimum share in the
transport sector unless they are certified as low ILUC-risk. This is a
progressive phase-out starting in 2023; and
d) It empowers Member States to differentiate between different biofuels,
bioliquids and biogas by reference to the criterion of “ILUC-risk”. In this
respect, Member States are free to be more ambitious in requiring fuel
suppliers to achieve the minimum share without relying on those
biofuels produced from feed and food crops known to have a higher level
of ILUC-risk, including “oil crops”.
60. Article 27 RED II specifies further calculation rules regarding the minimum share of
renewable energy in the transport sector.
3.5. Sustainability and GHG emission saving criteria
61. Article 29 RED II defines sustainability and GHG emissions saving criteria with which
all biofuels, bioliquids and biomass fuels used in the European Union must comply in
order to be eligible to contribute towards the binding overall renewables target and to
be counted towards the transport sector “minimum share”.
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62. Many of these sustainability and GHG emissions savings criteria were already
applicable in EU law under the previous EU legislation, “RED I”. 33. RED II extends (and
updates) these criteria so that all fuels produced of biomass, regardless of their final
use, are covered.34
63. The sustainability criteria and GHG emissions saving criteria are reflected and/or
incorporated:
-

in the provisions governing the methodology by which the Member State
contributions to the overall Union target are calculated;

-

in the provisions governing the methodology by which the minimum share of
renewables in the transport sector is calculated; and

-

in the scheme established for the certification of biofuels as “low ILUC-risk”
under the Delegated Regulation.

64. The sustainability and GHG emissions savings criteria apply irrespective of the
geographic origin of the biomass used to produce the fuel. The criteria are set out in
Article 29(2) to (7) and (10) RED II and demonstrate the importance attached both to
sustainability in general and also to the specific objective of preventing biodiversity
loss.
65. Article 29(3) RED II establishes a general rule excluding biofuels, bioliquids and
biomass fuels from counting towards the renewables targets if they have been made
from raw material obtained from land with a high biodiversity value.
66. Article 29(4) RED II provides that biofuels, bioliquids and biomass fuels cannot count
towards the renewable energy targets if they have been made from raw material
obtained from land with high-carbon stock. “Land with high-carbon stock” is further
defined as land with a certain status in January 2008 (in short wetlands and forest),
which no longer has that status.
67. This definition of land with high-carbon stock is also used in the Delegated Regulation
to define and calculate the level of ILUC-risk associated with specific feedstock.
68. Article 29(5) RED II provides that biofuels, bioliquids and biomass fuels shall not be
made from raw material obtained from land that was peatland in January 2008, unless
evidence is provided that the cultivation and harvesting of that raw material does not
involve drainage of previously undrained soil.

See Section 4.4.2 Directive 2009/28 – “RED I” below. Contrary to the implication of paragraph 163 of Malaysia’s
first written submission, while the terminology is slightly different to that used under RED I, the nature of
the legal obligation and regulatory approach is not significantly different.
34
It also introduces new sustainability requirements as regards forestry feedstocks. These mirror the
requirements in other sectoral EU legislation, such as the EU LULUCF regulation.
33
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69. Article 29(6) and (7) establish rules relating to the production of fuels from forest
biomass. Article 29(10) sets the GHG emissions savings criteria and distinguishes for
these purposes between existing and new installations.
3.6.

Identifying high “ILUC-risk” feedstock

70. As set out above, for the purposes of identifying the contribution to the renewable
energy targets, the EU Biofuels regime distinguishes between “low ILUC-risk” fuels and
fuels produced from “high ILUC-risk” feedstock. RED II provides a definition of “low
ILUC-risk fuels”. The criteria for assessing what is a high ILUC-risk feedstock are set
out in the Delegated Regulation.
71. Article 2(37) RED II defines “low ILUC-risk” fuels as follows:
“′low indirect land-use change-risk biofuels, bioliquids and
biomass fuels’ means biofuels, bioliquids and biomass fuels,
the feedstock of which was produced within schemes which
avoid displacement effects of food and feed-crop based
biofuels, bioliquids and biomass fuels through improved
agricultural practices as well as through the cultivation of
crops on areas which were previously not used for cultivation
of crops, and which were produced in accordance with the
sustainability criteria for biofuels, bioliquids and biomass fuels
laid down in Article 29;”
72. This definition is not materially different to that which was established under RED I as
amended by the 2015 ILUC Directive.35 It comprises cumulative criteria which relate
specifically to the cultivation methods (and location) for the feedstock used to produce
the biofuel, bioliquid or biomass fuel in question. As is clear from the terms of the
definition, a central element under the definition is that of the “displacement effects”.
Where these can be shown to be avoided, even if a feedstock in general terms might
be regarded as high ILUC risk, it is effectively recognised that the feedstock at issue
cannot have produced the particularly significant ILUC effects. However, as with all
biofuels produced from agricultural commodities, such fuel remains subject to the
overall 7 % maximum share.
73. Article 26(2) RED II requires the Commission to adopt a delegated act to set out the
criteria for certification of low ILUC-risk biofuels, bioliquids and biomass fuels, as well
as the criteria for determining the high ILUC-risk feedstock for which a significant
expansion of the production area into land with high-carbon stock is observed. The

35

Directive (EU) 2015/1513 of the European Parliament and of the Council of 9 September 2015 amending
Directive 98/70/EC relating to the quality of petrol and diesel fuels and amending Directive 2009/28/EC
on the promotion of the use of energy from renewable sources, OJ 2015 L 239, p. 1. Exhibit EU-10. See
Section 4.4. ‘Legislative history of the EU Biofuels regime’ below.
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Delegated Regulation36 was adopted to implement that provision, and entered into
force on 19 June 2019. It incorporates a review mechanism.
74. Article 3 of the Delegated Regulation sets out three cumulative criteria for the purposes
of assessing what will constitute “high ILUC-risk” feedstock for which a significant
expansion of the production area into land with high-carbon stock is observed. These
are:
a.

the average annual expansion of the global production area

of the feedstock since 2008 is higher than 1% and
b.

it affects more than 100,000 hectares; and

c. the share of such expansion into land with high-carbon stock is
higher than 10%.
75. Article 3 further provides that the significance of the expansion into land with highcarbon stock is to be determined through the application of a formula, which will be
further illustrated below.
76. For the purposes of applying the criteria, the definition of “land with high-carbon stock”
is wetlands, including peatland, and continuously forested areas within the meaning of
Article 29(4)(a), (b) and (c) of RED II.
77. In order to apply the formula to a specific feedstock, Article 3 must be read together
with the Annex to the Delegated Regulation. That Annex identifies the “share of
expansion” into land with high-carbon stock for a number of identified cereal, sugar
and oil crops used to produce biofuels. In particular, the Annex:
a) establishes a fixed value for the average annual expansion of the global
production area for each crop since 2008 expressed in kha. 37 This is
relevant to the first of the two criteria established in Article 3 of the
Delegated Regulation;
b) expresses in percentage form the average annual expansion since 2008
for each specific crop; and
c) expresses in percentage form the share of expansion into land with
high-carbon stock.
78. For ease of reference, the table in the Annex is reproduced below.

36
37

Exhibit EU-2.
‘Kha’ stands for kilohectare. 1 kilohectare corresponds to 1,000 hectares. 1 hectare corresponds to 10,000
square meters. 1 kilohectare corresponds to 10.000.000 square meters.
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Average
annual
expansion of
production area
since
2008
(kha)

Average
annual
expansion of
production
area
since
2008 (%)

Share of expansion
into
land
referred to in
Article
29(4)(b) and
(c) of Directive
(EU) 2018/20
01

Share of expansion
into
land
referred to in
Article
29(4)(a)
of Directive
(EU) 2018/20
01

– 263.4

– 0.1%

1%

—

2.3%

4%

—

Cereals
Wheat
Maize

4 027.5

Sugar crops
Sugar cane

299.8

1.2%

5%

—

Sugar beet

39.1

0.9%

0.1%

—

Rapeseed

301.9

1.0%

1%

—

Palm oil

702.5

4.0%

45%

23%

3.0%

8%

—

0.5%

1

Oil crops

Soybean

3 183.5

Sunflower

127.3

%

—

79. The figures in the Annex are further explained in the accompanying Status Report.38
80. Malaysia argues that the formula is an exercise of reverse engineering with the sole
purpose of excluding palm oil biofuels from the EU renewable energy market. 39
81. To dispel that groundless allegation, the European Union explains each of the inputs to
the formula in further detail below.

38

39

See Exhibit EU-3: As explained in the Status Report, at page 4, “ILUC cannot be observed or measured.
Modelling is required to estimate the potential impacts. Such modelling has a number of limitations, but
nevertheless, it is robust enough to show the risk of ILUC associated with conventional biofuels.”
Malaysia’s first written submission, para. 52.
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3.7. The ILUC risk formula
82. The Commission Delegated Regulation 2019/807 determines:


Criteria for the identification of feedstock with high ILUC risk for which a
significant expansion of the production area into land with high carbon stock is
observed; and



Criteria for determining low ILUC risk biofuels,40 and for certifying low ILUCrisk biofuels.41

83. The criteria to identify high ILUC-risk feedstock are determined by Article 3 of
Delegated Regulation 2019/807:
(a) the average annual expansion of the global production area of the feedstock since
2008 is higher than 1% and affects more than 100 000 hectares;
(b) the share of such expansion into land with high-carbon stock is higher than 10%,
in accordance with the following formula:

84. (The ‘Formula’).
85. In view of the apparently persisting misconceptions on the part of Malaysia as to how
the formula operates, in this section the European Union sets out additional details
about each component of the Formula.


xhcs = share of expansion into land with high-carbon stock;



xf = share of expansion into land referred to in Article 29(4)(b) and (c) of
Directive (EU) 2018/2001, indicating forests and lands with trees higher than 5
meters;



2,6 is a multiplier that is applied to peatlands and wetlands. The multiplier is
due to the 2,6 times larger release of CO2 emissions in the transformation of
peatlands and wetlands into plantations compared to deforestation of the same
amount of land. In fact, since peatlands and wetlands need to be drained to
establish and maintain a plantation, the amount of CO2 released is significantly
higher and continues as long as the plantation is in production.42



xp = share of expansion into land referred to in Article 29(4)(a) of Directive
(EU) 2018/2001 including peatland, indicating peatlands and wetlands;

The term ‘biofuels’ in this Section refers to the group of biofuels, bioliquids and biomass fuels, as indicated by
Delegated Regulation and RED II.
41
Article 1, Delegated Regulation 2019/807.
42
COM(2019) 142 final, page 13.
40

24

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)



First Written Submission
by the European Union

PF = productivity factor. PF is 1,7 for maize, 2,5 for palm oil, 3,2 for sugar beet,
2,2 for sugar cane and 1 for all other crops. The productivity factor is based on
the higher yield in terms of energy-content-of-traded-products. For instance,
permanent crops (palm and sugar cane), as well as maize and sugar beet have
significantly higher yield, in terms of energy-content-of-traded products.43 Thus
the productivity factor also takes into account that crops have different byproducts. For example, soybeans produce more soybean meal than soy oil; so
the deforestation by soybeans is allocated between oil and meal in the same
way that emissions are allocated the life cycle assessment set out in Annex V
of RED II. Palm oil has relatively little by-product.

86. The result obtained by applying the formula is a percentage, which indicates the share
of annual expansion of each feedstock into land with high-carbon stock. The obtained
percentage must be compared with the identified threshold of significant expansion,
which is 10%. If the obtained percentage is higher than 10%, then that feedstock is
considered as high-ILUC risk feedstock.
87. This formula takes into account the share of feedstock expansion into two different
categories of high carbon stock areas as defined under RED II, 44 and the productivity
factor of different feedstock.45
88. To conclude, feedstock is identified as high ILUC-risk feedstock if it meets the following
criteria: (a) the average expansion of the global production area of the feedstock since
2008 is higher than 1% annually and (b) affects more than 100 000 hectares; and (c)
the share of such expansion into land with high-carbon stock is higher than 10%,
according to the formula provided by Article 3 of the Delegated Regulation.
3.7.1. The calculation of variables in the formula
89. The variables in the formula are the following:


xf = share of expansion into land referred to in Article 29(4)(b) and (c) of RED
II, indicating forests and lands with trees higher than 5 meters;



xp = share of expansion into land referred to in Article 29(4)(a) of RED II
including peatland, indicating peatlands and wetlands;



PF = productivity factor of each crop.

COM(2019) 142 final, page 13.
Land referred to in Article 29(4)(a) of Directive (EU) 2018/2001 including peatlands and wetlands; and land
referred to in Article 29(4)(b) and (c) of Directive (EU) 2018/2001, indicating forests and lands with trees
higher than 5 meters.
45
COM(2019) 142 final, page 13.
43
44

25

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

90. The Status Report (Exhibit EU-3) explains the calculation of these variables.
a. The variable ‘Xf’, share of expansion of oil palm into forest
91. The analysis of the GIS-based assessment showed both the highest speed of overall
land expansion and the highest share of expansion into forestland (70%) for oil palm.46
92. The trends observed by the GIS-based assessment appear to be in line with the general
trends observed in the scientific literature. However, in the case of palm oil, the
scientific literature indicates a share of expansion into forest in the range of 40-50%.
One possible explanation for the difference is the time lag between the removal of the
forest and the cultivation of palm trees. Under RED II, all areas that were forest in
January 2008 count as deforested areas if they are used for the production of biofuel
feedstock, independently of the date of the actual cultivation of the feedstock starts.
93. Based on the difference in the share of oil palm expansion into forest between the
result of 70% in the GIS assessment and the result of 40/50% in the scientific
literature, the more conservative estimate of 45% was considered to reflect the best
available scientific evidence, and was therefore included in the Annex of the Delegated
Regulation.
94. Malaysia argues that “the methodology for the calculation of the share of expansion of
land in the draft delegated regulation is not a recognised international standard”.47
95. The European Union maintains that ILUC and ILUC emissions are significant concerns,
which is plainly recognised by the scientific community and many international actors.
The fact that there may be no international standard to address that phenomenon on
which the EU can rely, nor is there scientific consensus on what is the appropriate
method to address it does not discredit the legitimacy of the EU’s approach.
96. When considering the scientific methods, it is not the Panel's task to choose one among
the various expert opinions available or to substitute its own scientific judgment.
Rather, the Panel's task should be limited to examine (insofar as Malaysia contests
that the EU policy choices which are reflected in the ‘measures’ at issue are based on
science) whether such choices can find adequate support on qualified scientific
opinions, irrespective of whether they represent the majority view. 48
97. Malaysia requests “the European Union to provide the literature that was used to
determine the deforestation […] expansion for all crops”. 49

Exhibit EU-3, page 10.
Malaysia’s first written submission, para. 364.
48
Cf. Appellate Body Report, EC – Asbestos, para. 178.
49
Malaysia’s first written submission, para. 364.
46
47
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98. The studies conducted and those analysed provided a comprehensive picture of ILUC.
First, the Status Report considers the results of all relevant studies that could be found
at the time when the Status Report was prepared. In particular, concerning the issue
of deforestation, three global studies50 and eight regional studies51 were carefully
included in the assessment, along with an independent GIS-based assessment that
could be extended to all crops on an equal basis.
b. The variable ‘Xp’, share of expansion of oil palm into peatland
99. Based on the GIS assessment, palm oil is the only crop where a large share of
expansion takes place into peatland (18%).52
100.

Malaysia requests “the European Union to provide the literature that was used to

determine the […] wetlands land expansion for all crops”. 53

[Cuypers et al. 2013] Cuypers, D., Geerken, T., Gorissen, L., Peters, G., Karstensen, J., Prieler, S., … vVn
Velthuizen, H. (2013). The impact of EU consumption on deforestation : Comprehensive analysis of the
impact of EU consumption on deforestation. European Commission. http://doi.org/10.2779/822269
[Henders et al. 2015] [Henders et al 2015] Henders, S., Persson, U. M., & Kastner, T. Trading forests: Landuse change and carbon emissions embodied in production and exports of forest-risk commodities.
Environmental Research Letters, 10(12), 125012. http://doi.org/10.1088/1748-9326/10/12/125012[Lark
et al. 2015] Lark, T.J, Salmon, M.J, & Gibbs, H. (2015). Cropland expansion outpaces agricultural and
biofuel policies in the United States. Environmental Research Letters. 10. 10.1088/17489326/10/4/044003.
[Vijay et al. 2016] Vijay, V., Pimm, S. L., Jenkins, C. N., Smith, S. J., Walker, W., Soto, C., … Rodrigues, H.
(2016). The Impacts of Palm oil on Recent Deforestation and Biodiversity Loss. PLOS ONE, 11(7),
e0159668. http://doi.org/10.1371/journal.pone.0159668
51
[SARvision 2011] SARVision. (2011). Impact of palm oil plantations on peatland conversion in Sarawak 20052010,
(January
2011),
1–14.
http://archive.wetlands.org/Portals/0/publications/Report/Sarvision%20Sarawak%20Report%20Final%2
0for%20Web.pdf
[Carlson et al. 2013] Carlson, K. M., Curran, L. M., Asner, G. P., Pittman, A. M., Trigg, S. N., & Marion Adeney,
J. (2013). Carbon emissions from forest conversion by Kalimantan palm oil plantations. Nature Clim.
Change, Retrieved from https://www.nature.com/nclimate/journal/v3/n3/pdf/nclimate1702.pdf.
[Gunarso et al 2013] Gunarso, P., Hartoyo, M. E., Agus, F., & Killeen, T. J. (2013). Palm oil and Land Use Change
in
Indonesia,
Malaysia
and
Papua
New
Guinea.
RSPO.
http://doi.org/papers2://publication/uuid/76FA59A7-334A-499C-B12D-3E24B6929AAE
Supplementary materials: https://rspo.org/key-documents/supplementary-materials
[Abood et al. 2015] Abood, S. A., Lee, J. S. H., Burivalova, Z., Garcia-Ulloa, J., & Koh, L. P. (2015). Relative
Contributions of the Logging, Fiber, Palm oil, and Mining Industries to Forest Loss in Indonesia.
Conservation Letters, 8(1), 58–67. http://doi.org/10.1111/conl.12103.
[Gaveau et al. 2016] Gaveau D.L.A. , Sheil, D, Husnayaen et al. (2016) Rapid expansion and avoided
deforestation: examining four decades of industrial plantation expansion in Borneo. Nature Scientific
Reports 6:32017.
[Austin et al. 2017] Austin, K. G., Mosnier, A., Pirker, J., McCallum, I., Fritz, S., & Kasibhatla, P. S. (2017).
Shifting patterns of palm oil driven deforestation in Indonesia and implications for zero-deforestation
commitments. Land Use Policy, 69(August), 41–48. http://doi.org/10.1016/j.landusepol.2017.08.036.
[Carlson et al. 2018] Carlson, K. M., Curran, L. M., Asner, G. P., Pittman, A. M., Trigg, S. N., & Marion Adeney,
J. (2013). Carbon emissions from forest conversion by Kalimantan palm oil plantations. Nature Clim.
Change, Retrieved from https://www.nature.com/nclimate/journal/v3/n3/pdf/nclimate1702.pdf.
[Gaveau et al. 2018] Gaveau, D.L.A., Locatelli, B. Salim, M.A., Yaen, H., Pacheco, P., Sheil, D. (2018) Rise
and fall of forest loss and industrial plantations in Borneo (2000–2017) Conservation Letters 12 (3),
e12622
52
Exhibit EU-3, page 10.
53
Malaysia’s first written submission, para. 364.
50
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Scientific literature gives a similar weighted average estimate of 23% expansion of

palm oil onto peat for the whole world between 2008 and 2011.54 In this case as well,
placing the most weight on the results of scientific literature compared to the GIS
assessment, the share of expansion of oil palm into peatland was considered to be
23%, and was therefore included in the Annex of the Delegated Regulation.
3.7.2. The application of the formula to oil palm cultivation
102.

The Annex to the Delegated Regulation 2019/807 sets out the results when the

formula in Article 3 of the Delegated Regulation 2019/807 is applied to a range of
different crops. It identifies that the share of expansion into high carbon stock land is
higher than 10% for the cultivation of oil palm. In particular, the share of expansion
into forested land, including both continuously forested areas55 and land spanning more
than one hectare with trees higher than five metres,56 is calculated as 45%.57 The share
of expansion into wetlands58 for the cultivation of oil palm is calculated as 23%.59
103.

Placing the most weight on the results of [Miettinen et al. 2012, 2016], which can

be considered the most advanced study in this area, and assuming zero peatland
drainage for palm in the rest of the world, gives an interpolated weighted average
estimate of 23% expansion of palm oil onto peat for the whole world between 2008
and 2011.
104.

In order to calculate the share of expansion of oil palm in high carbon stock land,

both the share of expansion into forest and into peatland was examined. To that end,
the European Union reviewed a range of studies. Having considered the best available
scientific literature, the study by Vijay et al. (2016) was taken as representative of the
available scientific literature, as is specified in the Status Report. The European Union
reiterates therefore, that this information was not based on one single study (contrary
to the claims advanced by Malaysia).60
105.

In this context, it should be noted that the GIS-based assessment conducted for

the period 2008-2016 yielded even higher estimates for the expansion of palm oil into
forested land (70%) compared to the assessment provided by Vijay et al. 2016 (45%).

Exhibit EU-11, Jukka Miettinen, Chenghua Shi, Soo Chin Liew, Land cover distribution in the peatlands of
Peninsular Malaysia, Sumatra and Borneo in 2015 with changes since 1990, Global Ecology and
Conservation, (6) 2016, 67-78; Exhibit EU-12, Miettinen, J., Hooijer, A., Tollenaar, D., Page, S. E., &
Malins, C., Historical Analysis and Projection of Palm oil Plantation Expansion on Peatland in Southeast
Asia. Washington, D.C.: International Council on Clean Transportation, 2012.
55
Criteria set out by Article 29(4)(b) of RED II.
56
Criteria set out by Article 29(4)(c) of RED II.
57
Annex, Delegated Regulation 2019/807.
58
Criteria set out by Article 29(4)(a) of RED II.
59
Annex, Delegated Regulation 2019/807.
60
Malaysia’s first written submission, para. 443: “…the information on the expansion of oil palm plantations into
forest area in the Status Report is largely based on a 2016 academic article”.
54
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Once again this confirms that the approach taken by the European Union in the
calculation of the share of expansion of oil palm into high-carbon stock land (far from
being designed to exclude palm oil biofuels as a matter of principle) was conservative
insofar as other studies identified a much higher figure.
106.

The European Union hopes that the rate of deforestation has changed since the

cited studies were published, but, in absence of literature with more recent data, the
cited literature represented the best available scientific evidence at the time the
Delegated Regulation and the accompanying Status Report were adopted. In any
event, pursuant to Article 7 of the Delegated Regulation, the European Commission
will regularly review the data.

a. Oil palm displacement
107.

Malaysia argues that it is pursuing a policy aimed at limiting the expansion

of agricultural activities onto forested land.61
108.

While the European Union supports Malaysia in that respect, the European Union

has neither contended that ILUC effects would occur in the same geographical territory
where palm oil for biofuel is grown, nor that the occurrence of ILUC depends solely on
EU biofuel demand.
109.

It is inherent to the nature of ILUC (as further explained below) that the effects

may occur elsewhere. This demonstrates precisely that the challenged measures are
not targeted against Malaysia. As has been explained, their purpose is to address the
consequences of stimulating EU demand for high ILUC risk feedstock with a view to
pursue the EU policy objective relating to climate change mitigation, and biodiversity
conservation and the associated moral concerns.
110.

The formula applies to each feedstock individually.

111.

The formula seeks to identify the effects of any increase in demand for a given

biofuel feedstock. Indeed, once it is determined that the existing rate of expansion is
over a given threshold, it can be concluded that any further demand for that feedstock
for the purpose of biofuel production will exacerbate observed land use change effects
and expansion. Therefore, the threshold is designed precisely to identify those fuels
where this is problematic.
112.

The extent to which land is protected worldwide is also reflected in the mechanism

within the formula which identifies existing rates of expansion. Where there is higher
levels of protection, the phenomenon of expansion into areas of high carbon stock is
61

Malaysia’s first written submission, para. 286.
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less. Therefore, where there are already significant observable rates of expansion into
such areas on the basis of current demand, it can legitimately be inferred that the
degree of global protection is insufficient to allow the Union to conclude that it can add
to demand without causing additional adverse effects.
113.

As regards the determination of the significance of land expansion, three factors

are identified as playing a crucial role:62
a) the absolute and relative magnitude of the land expansion since a
specific year (2008), compared to the total production area of the
relevant crop;
b) the share of this expansion into land with high-carbon stock; and
c) the type of relevant crops and of the areas with high-carbon stock.
114.

The first factor, (the magnitude of land expansion), verifies that there is an actual

expansion of the area of land devoted to the production of each specific crop. It does
so through the application of a “double threshold”. Both the average annual absolute
increase in the production area (i.e. 100,000 hectares reflecting a sizable expansion),
and the relative increase, (i.e. 1% to reflect an average annual productivity increase)
compared to the total production area of that feedstock are examined.
115.

This double threshold is designed to account for the possibility that whilst there

may be an increased demand for a given feedstock, in some cases that demand can
be met by increasing yields on existing cultivated land.63 Where that is the case, ILUC
emissions associated with further deforestation or land clearance are not likely to be
significant. Therefore, crops used to produce biofuels which do not satisfy the double
threshold should not be characterised as “high ILUC-risk feedstocks”. Indeed, the
expansion into land with high-carbon stock is only considered significant if the
expansion of production itself is significant both in terms of the absolute increase of
production areas and the relative increase.
116.

The Status Report accompanying the Delegated Regulation aims to capture the

global trends in expansion of biofuel relevant feedstocks observed since 2008. The
reference year is set at 2008 in order to ensure coherence with the cut-off date for the
protection of highly biodiverse land and land with high-carbon stock set out in Article
29 RED II.64 That cut-off date ensures continuity in the EU Biofuels regime because it
is derived directly from RED I. RED I was adopted in 2009 and set the date for the
protection of high carbon stock/biodiverse land at the time of the proposal for RED I,
62
63
64

Exhibit EU-3, Status Report.
An example of one such crop is sunflower oil.
Exhibit EU-3, Status Report, page 6.
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to avoid issues of retrospective application as well as any risk of anticipatory
deforestation (driving land clearing by potential suppliers before the rule became
applicable).
117.

Table 1 in the Status Report identifies the growth in demand for different

agricultural commodities used to produce biofuels in the period from 2008 to 2016.
The Table was compiled using data from FAOstat and USDA-FAS. The rate of expansion
is assessed on a global level given that increased demand for biofuels is scientifically
established65 to be one of the drivers for increased demand for the production of
specific agricultural commodities, the assessment of the overall expansion of land
reflects the impact that further stimulating demand for certain biofuels could have.
118.

The formula does not purport to isolate expansion specifically associated with

biofuel production, neither that specifically driven by EU biofuel demand, nor is it
concerned with the identification of the specific region or country where expansion took
place. The formula is intended to capture the overall impact of stimulating demand for
the agricultural commodity in question.
119.

The second factor, namely the percentage share of expansion into areas of high-

carbon stock, examines the type of land affected by the expansion as this has an
impact upon the extent to which the biofuel produced from the specific feedstock in
question can achieve overall GHG emission savings66.
120.

Where the emissions associated with expansion into certain types of land are higher

than the direct GHG emission savings of biofuels produced from a certain type of
feedstock, the production of such biofuels will not lead to overall GHG emissions
savings compared to fossil fuels. As such, the objective pursued by promoting the use
of biofuels (GHG emissions savings) would not be served by using those biofuels as a
means to meet renewables targets.
121.

As is clarified in the Status Report, under RED II, biofuels are required to reduce

GHG emissions by specific percentages compared to fossil fuels, based on a life cycle
analysis. The thresholds (50%, 60% and 65%) depend on the date on which the
installation producing them started operation. The methodology used to calculate the
life cycle analysis covers all direct emissions, but not indirect emissions. In fact, most
biofuels have higher emissions savings than this threshold. As set out in the Status
report, on average, those emissions savings are 55%.

65
66

See Section 6.2 ‘There is a link between biofuel production and land-use change’ below.
As is explained further below, the level of GHG emissions released from land brought into cultivation depends
on the type of land.
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The European Union’s review of existing scientific studies indicated that biofuels

produced from crops exceeding a general threshold of 14% of production expansion
into land with high-carbon stock would not achieve overall GHG emissions savings once
the indirect emissions are accounted for.
123.

This is calculated on the basis of certain assumptions which are explained in the

Status Report.
124.

First, using the results of the GIS-based assessment, the average net loss of carbon

stock when biofuel feedstock replaces land with high-carbon stock can be estimated to
be about 107 tonnes of carbon (C) per hectare. Spread over 20 years (which is the
reference period in RED II), that amount is equivalent to a yearly emission of 19.6 tons
of CO2 per hectare.
125.

Second, GHG emissions savings also depend on the energy content of the feedstock

produced on the land each year. For annual crops, except maize and sugar beet, the
energy-yield can be estimated at about 55 GJ/ha/y26. By combining both figures one
can estimate the land-use change emissions associated to biofuels production on
deforested land at around 360 gCO2/MJ. By comparison, the emissions savings
resulting from replacing fossil fuel with biofuels produced from these crops can be
quantified in about 52 gCO2/MJ.
126.

Following the precautionary principle,67 it was considered appropriate to apply a

discount factor of about 30% to the identified threshold level and hence the more
conservative threshold of 10% production expansion was deemed necessary to
guarantee both that biofuels achieve net sizable GHG emission savings and that
biodiversity loss associated to ILUC is minimised. Hence, Article 3 of the Delegated
Regulation provides that a crop will only be treated as “high ILUC-risk” if its share of
expansion into areas of high-carbon stock exceeds 10%.
127.

The third factor takes into account the difference between the types of feedstocks

in terms of their yield and the types of land affected by the expansion of their
production.
128.

As set out above, the calculation of the 14% threshold relied on an assumption as

to the productivity of crops. However, certain crops have significantly higher yield, in
terms of energy-content of-traded product, than those used to calculate the 14%
threshold. This differential is reflected in the formula in Article 3 of the Delegated
Regulation by applying a “productivity factor”.

67

Article 191(2) of the Treaty states that EU policy on the environment shall be based on the precautionary
principle. In view of this, the Commission noted in its December 2010 report on indirect land-use change
that action should be based on the precautionary approach.
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The values for the productivity factor are necessarily crop specific. As indicated in

the Status Report, on the basis of the average yields for 2008-15 in the top ten
exporting countries (weighted by exports), the yields of certain permanent crops were
found to be higher than the “reference” 55 GJ/ha/y by a factor 1.7 for maize, 2.5 for
palm oil, 3.2 for sugar beet, and factor 2.2 for sugar cane.68 Therefore, these
productivity factors were allocated to these crops in the formula, whereas the other
crops used for biofuels production are assumed to have a standard productivity factor
of 1.69
130.

As regards types of land, the impact in terms of CO2 emissions is not uniform. For

example, if the land is peatland, which needs to be drained, this will result in high CO2
emissions; the decomposition of peat leads to significant CO2 emissions, the release
of which continues as long as the plantation is in production and the peatland is not
re-wetted.70
131.

To address this, when calculating the significance of emissions from high-carbon

stock land, a multiplier of 2.6 for expansion into peatland is applied. This corresponds
to the scientific estimates of the ratio of the average net loss of carbon from peatdrainage (over 20 years) to the average net carbon loss from converting high-carbon
stock land to oil-palm on mineral soil (107 tonnes per hectare). 71
132.

To determine the multiplier, the annual emissions from the previous use of peatland

were subtracted from the annual emissions of plantations on peatland to find the net
increase in emissions per hectare.72
133.

The initial emissions after drainage are much higher than the average emissions

from long-established plantations, so that over the first 20 years, emissions are slightly
higher than for the long-term emissions of established palm plantations on peat.73
134.

When the criteria established by Article 3 of the Delegated Regulation are applied

to palm oil, the result is that it falls to be treated as a “high ILUC-risk” feedstock under
the EU Biofuels regime.
135.

68
69
70
71
72

73

This is explained by the following factors.

See
See
See
See
The

Exhibit EU-3, Status Report, page 13, footnote 22, footnote 30.
Exhibit EU-3, Status Report, footnote 30.
Exhibit EU-3, Status Report Box 2 and Box 3 and section 6.6 below.
Exhibit EU-3, Status Report, footnote 20.
mix of previous land-covers on peat was taken from [Austin 2017] for Malaysia and [Gaveau 2018] for
Malaysia. Emissions per hectare for different peat-land covers were taken from [Miettinen 2017], who
derived their numbers from IPCC 2013. The mix of previous land-covers on peat was taken from [Austin
2017] for Malaysia and from [Gaveau 2018] for Malaysia.
This effect was corrected using data in [Hooijer et al. 2012 https://doi.org/10.5194/bg-9-1053-2012, 2012]
and [Page et al. 2011].
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In the first place, the average annual expansion of land devoted to palm oil

production is calculated at 702.5 Kha74 since 2008. This is in excess of the 100,000
hectare threshold. The basis of those calculations is explained in the Status Report and
its accompanying annexes.75
137.

In the second place, as explained above, the expansion of production area into land

with high-carbon stock is calculated at 45%. This is not based exclusively on one study.
138.

Following an extensive review of existing scientific studies, including reports

produced by the Malaysian government,76 the European Commission concluded that:
Overall, taking into account the results from the regional
studies on palm oil expansion into high-carbon stock land in
Indonesia and Malaysia and evidence for such expansion in
the rest of the world the world-average share of palm oil
expansion onto forest of 45% proposed by [Vijay et al 2016]
can be considered a good estimate.
139.

As to the productivity factor, palm oil is a group associated with comparatively high

yields. Following an assessment of the yields reported by the top ten exporting
countries, the European Commission concluded that the yields exceed the 55Gj/ha/y 77
threshold by a factor of 2.5.
140.

Although palm oil has a comparatively high productivity factor, the expansion into

areas of high-carbon stock is so pronounced that the resulting GHG emissions eliminate
all GHG emission savings of fuels produced from this feedstock when compared to the
use of fossil fuels.78 Therefore, palm oil is a high ILUC-risk feedstock for the purposes
of the EU Biofuels regime.
141.

As is set out in greater detail below, the implication of this classification is neither

that palm oil-crop based biofuel is banned, nor that it is completely ineligible to
contribute to renewable energy targets. It remains eligible for low ILUC-risk
certification.
3.8. Low ILUC-risk certification
142.

When biofuels are produced from additional feedstock that has been grown on

previously unused land or that is the result of a productivity increase beyond a BAU

74

75
76
77

78

‘Kha’ stands for kilohectare. 1 kilohectare corresponds to 1,000 hectares. 1 hectare corresponds to 10,000
square meters. 1 kilohectare corresponds to 10.000.000 square meters.
See Exhibit EU-3, Annex 1.
See Exhibit EU-3, Annex 1.
‘Gj’ stands for gigajoule, which is equal to one billion (109) joules. ‘Ha’ stands for hectare, which is equal to
10,000 square meters. ‘Y’ stands for year.
See Exhibit EU-3, Commission Status Report, page 19.
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scenario, there is a lower risk of ILUC because that feedstock is not in competition with
food and feed production and the risk of displacement effects is minimised79.
143.

Provided such biofuels also comply with the sustainability criteria defined in Article

29 RED II, they may be certified as “low ILUC-risk”. “Low ILUC-risk biofuels” are not
subject to the phase-out provisions in Article 26(2) RED II. However, as they are
produced from food and feed crops, they remain subject to the 7% maximum
contribution in Article 26(1) RED II.
144.

The certification process opens the opportunity for palm oil biofuels that would

otherwise be considered produced from feedstock designated as “high ILUC-risk”, to
be considered as eligible to meet the EU renewable energy targets.
145.

The conditions for certifying biofuels, bioliquids and biomass fuels as “low ILUC-

risk” are set out in Articles 4 and 5 of the Delegated Regulation.
146.

Article 4 identifies three cumulative criteria which must be satisfied:
a) the biofuels, bioliquids and biomass fuels comply with the
sustainability and greenhouse gas emissions saving criteria
set out in Article 29 of Directive (EU) 2018/2001;
(b) the biofuels, bioliquids and biomass fuels have been
produced from additional feedstock obtained through
additionality measures that meet the specific criteria set out
in Article 5;
(c) the evidence needed to identify the additional feedstock
and substantiate claims regarding the production of additional
feedstock is duly collected and thoroughly documented by the
relevant economic operators

147.

Additionality measures are defined in general in Article 2(5) of the Delegated

Regulation as:
any improvement of agricultural practices leading, in a
sustainable manner, to an increase in yields of food and feed
crops on land that is already used for the cultivation of food
and feed crops; and any action that enables the cultivation of
food and feed crops on unused land, including abandoned
land, for the production of biofuels, bioliquids and biomass
fuels.
148.

Article 5 defines the criteria additionality measures must meet in order to satisfy

the requirements for certification under Article 4(b). There are three alternative
conditions or “pathways”:
a) they become financially attractive or face no barrier
preventing their implementation only because the
biofuels, bioliquids and biomass fuels produced from the
additional feedstock can be counted towards the targets
79

See Exhibit EU-3, Commission Status Report, section IV.
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for renewable energy under Directive 2009/28/EC or
Directive (EU) 2018/2001; or
b) they allow for cultivation of food and feed crops on
abandoned land or severely degraded land; or
c) they are applied by small holders
149.

In accordance with Article 5(b) of the Delegated Regulation, the additionality

measures must have been taken no longer than 10 years before the date of
certification. This 10 year period was selected on the grounds that the criteria could
potentially be applicable to any perennial or annual crop. It was not, therefore
calculated with specific reference to the life cycle of trees used to produce palm oil. In
any event, 10 years is considered both to be a sufficiently long period for the benefits
to manifest and a limit after which one can see these practices as becoming part of
standard baseline practices rather than as more advanced or innovative.
150.

When calculating additional biomass, the methodology will further take into account

the lifecycle of the crops and specifically the particular case of perennial crops.
151.

In any event, even where certain crops take time to give an effective yield, the ten

year period is sufficiently long that the benefits of certification may be enjoyed. For
instance, Malaysia itself notes that palm oil production peaks 6 to 7 years after
planting.80 This means that the benefits of certification can be enjoyed for a
considerable period and notably also when palm oil production peaks.
152.

Moreover, the benefits of using these pathways will extend beyond the duration of

validity of the certificate – the increased yield will be available to the producer for other
markets for palm oil, which continue to grow. In this respect, the European Union
recalls that biofuel production is only one of the end uses of palm oil and in fact, the
largest market for palm oil is as a food product.
153.

Malaysia makes some bold assertions “that the EU has purposefully established

nearly unsurmountable burdens so that farmers of crops considered as high ILUC-risk
feedstocks will not be able to meet the relevant conditions”81 or that the rules for the
determination and certification of low ILUC-risk biofuels, bioliquids and biomass fuels
would be prohibitively complex.82 However, these assertions are nothing more than
conclusory statements which are not supported by an adequate demonstration.
Indeed, some appear to challenge the premise that producers should be required to
make any form of investment on the grounds that this involves a degree of risk.
Moreover, Malaysia itself underlines that its producers (including small holders) are
80
81
82

Malaysia’s first written submission, para. 472.
Malaysia’s first written submission, para. 469.
Malaysia’s first written submission, paras. 54(vi), 66.
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used to comply with complex documentary requirements under different sustainability
certification schemes.83 The EU therefore does not understand why Malaysian
producers “cannot possibly afford to comply with complex and costly certification
schemes, such as the low ILUC-risk certification,”84 especially when one considers that
the abandoned/severely degraded land pathway and the small holders pathway do not
seem to require from the outset any heavy administrative burden.
154.

In any event, the detailed rules governing the application of the additionally

pathways will be set out in the implementing rules which will soon be adopted. Even
though it would have been preferable to have those rules in place before, the European
Union observes that the phase out of the eligibility of high ILUC-risk biofuels only starts
as of 2023. Hence, in practice the need to be certified as low ILUC risk has not arisen,
yet. A number of aspects of these pathways are nonetheless explained below.
155.

First, the rationale for the first of the pathways is that the producer should be able

to show that the measures would not have been financially attractive under a BAU
scenario. The evidential requirements for this are left open in the Delegated Regulation
and will be further developed in the implementing rules. Where this criterion is met,
all resulting yield will qualify as “additional”.
156.

As to the second of the pathways, its design is such that where a producer invests

in cultivating abandoned or degraded land, all the resulting yield may be eligible for
certification as low ILUC-risk because the BAU scenario would have been 0 yield. This
is of course subject to meeting the other requirements (sustainability criteria). The
European Union has seen no evidence that the costs associated with this pathway
should be regarded as prohibitive and the benefit of any investments will extend
beyond the lifetime of certification (as set out above).
157.

The third pathway is intended to address “smallholders”. This term was defined by

reference to the characteristics of farmers producing all feedstocks (and not just palm
oil). Again, the parameters will be further developed upon in the implementing rules.
The possibility for group certification may apply. There is no financial additionality
criteria under this pathway precisely because of the economic profile of many
smallholders.
158.

Article 6 imposes auditing and verification requirements, which relate to the

reliability of the information economic operators must provide in order to have fuels

83
84

Malaysia’s first written submission, paras. 19, 20, 261-263.
Malaysia’s first written submission, para. 269.
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certified as “low ILUC-risk” fuels. The details will be further specified in the
implementing rules.

4. THE POLICY OBJECTIVES OF THE EU BIOFUELS REGIME
4.1. Overview
159.

The immediate objective of the EU Biofuels regime is to promote the use of

renewable fuels in the transport sector in the European Union. It is obvious, however,
that this is not the exclusive objective,85 but rather a means by which the EU legislators
sought to address a complex balance between multiple intertwined legitimate policy
objectives, none of which can be assessed in isolation as they are all pursued
concurrently. These include:
-

Achieving climate change mitigation through reducing GHG emissions and
decarbonizing the transport sector;

-

Ensuring high standards of environmental protection including the preservation
of biodiversity, and avoiding the potential adverse effects resulting from the EU
renewable energy policy including biodiversity loss;

-

Addressing the European Union’s moral concerns associated with the protection
of the environment and preservation of biodiversity, and more generally,
combating climate change, and

-

Pursuing a sustainable energy policy to promote energy security, including in
terms of long-term fuel supply.

160.

In fact, the European Union’s different policy objectives, and their interdependency,

are clearly reflected in the structure and design of the different legal instruments which
constitute the EU Biofuels regime, in its legislative history, and in the broader energy
policy framework of which it forms part.
4.2. The structure and design of the relevant provisions in RED II
161.

RED II was adopted by the European Parliament and the EU Council on the basis

of a proposal submitted by the European Commission,86 and in accordance with the
legislative procedure set out in Article 294 of the Treaty on Functioning of the European

See for instance the Explanatory Memorandum to the Commission Proposal for RED II, page 16, which identifies
that for the transport sector alone, four different policy options were considered as part of the impact
assessment. Exhibit EU-13.
86
Exhibit EU-13, European Commission Proposal for a Directive of the European Parliament and of the Council
on the promotion of the use of energy from renewable sources (recast) COM/2016/0767 final - 2016/0382
(COD), 30 November 2016.
85
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Union (“TFEU”) (the so-called “ordinary legislative procedure”). It is based on Article
194 TFEU which states that:
in the context of the establishment and functioning of the
internal market and with regard for the need to preserve and
improve the environment, Union policy on energy shall aim,
in a spirit of solidarity between Member States (MS), to: (i)
ensure the functioning of the energy market; (ii) ensure
security of energy supply in the Union; (iii) promote energy
efficiency and energy saving and the development of new and
renewable forms of energy; and (iv) promote the
interconnection of energy networks
162.

RED II defines a framework for the promotion of renewable energy in the European

Union and, to that end, introduces measures relating to different renewable energy
sources across a range of sectors. The structure and design of RED II as well as that
of the transport sector measures, demonstrate the breadth of and interrelationship
between the different policy objectives pursued by the EU Biofuels regime.
163.

Therefore, even though Malaysia has dissected isolated provisions of RED II or part

thereof and characterised them as individual “measures” for the purpose of the present
proceedings, in order to assess and appreciate the objectives of those “measures”, the
EU Biofuels regime must be considered as a composite whole, situated in the broader
legal and policy context of which it forms part.
164.

In the first place, as the title of RED II itself clearly indicates, it pursues the core

objective of “promoting” the use of renewable energy in the European Union. The EU
Biofuels regime thus forms part of the European Union’s broader renewable energy
strategy, which aims at reducing dependency on non-renewable sources of energy as
part of a policy of progressive decarbonisation of the economy in order to combat
climate change and environmental impact at large (as well as a means of ensuring
energy security).
165.

As regards the transport sector, this overall objective is pursued in a number of

different ways including through the target set in Article 25 RED II to ensure renewable
fuels will achieve a minimum proportion of the total energy consumed in the transport
sector (“mainstreaming”), and the incentive scheme to promote increased use of
advanced biofuels. RED II therefore defines the energy mix in the transport that the
EU envisaged to achieve.
166.

It is to be stressed that overall, the EU legal framework encourages increased

consumption of renewable fuels in the sector and whilst it delimits which sources of
renewable energy may count towards the renewable targets, it does not address the
import or use of biofuels more generally in the European Union.
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In the second place, RED II explicitly pursues and seeks to reconcile multiple policy

objectives87. In particular, whilst RED II promotes the use of renewable energy, it does
not prioritise that goal over the EU policy objective of environmental protection.
Indeed, Recital (10) RED II provides that “[b]oth the 2020 and 2030 frameworks serve
the environmental and energy policy objectives of the Union.” The EU Biofuels regime
is part therefore, of a policy framework in which environmental objectives and not just
energy objectives, are identified by the EU legislator as decisive elements to be
pursued in parallel.
168.

In the third place, RED II is designed such that the promotion of renewable energy

sources does not conflict with, but rather contributes positively towards, the European
Union’s climate change mitigation objectives and commitments.
169.

The setting of a mandatory Union target for renewable energy consumption

(Articles 1 and 3) is also linked to that objective. Increased use of renewable energy
sources is a means by which the European Union intends to meet its commitments
under international law in the field of climate change mitigation precisely because it is
seen as a means of reducing GHG emissions. This regulatory approach (binding
targets) is neither entirely novel, as is clear from the legislative history leading to the
adoption of RED II,88 and nor can it be divorced from the Union’s international
obligations assumed under the Paris Agreement. Thus, just as RED I sought to give
effect to the Union’s commitments under the Kyoto Protocol, RED II serves the
objective of reinforcing the position the Union has adopted under international law.
170.

In this respect, the content and structure of RED II also responds to the moral

concerns of the public, for whom global warming and its relationship with energy
consumption has become an increasingly preoccupying and significant matter of
concern.89
171.

This connection between the European Union’s climate change mitigation objectives

and the renewable energy policy objective is also reflected in the RED II transport
sectoral measures. The transport sector has been consistently identified as a large
source of GHG emissions.90 The links between the obligations under RED II and the
reduction of GHG emissions are evident.

87

88
89

90

The range of objectives is reflected in the extensive preamble to RED II, running to 131 recitals. See Exhibit
MYS-57.
See Section 4.4 ‘Legislative history of the EU Biofuels regime’ below.
See Section 5.1 ‘Climate change mitigation’; Section ‘Environmental protection and biodiversity’; and 5.3 ‘The
protection of EU public morals’ below.
See Exhibit EU-5.
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First, the “advanced biofuels obligation”, which requires Member States to frame

obligations on fuel carriers such that the minimum share of renewable energy in the
transport sector is comprised of a progressively larger proportion of “advanced
biofuels”,91 is directly linked to the aim of reducing GHG emissions.
173.

Recital (85) RED II identifies that advanced biofuels can “contribute to low carbon

emissions, stimulating the decarbonisation of the Union transport sector in a costeffective manner, and improving, inter alia, energy diversification in the transport
sector”.
174.

Second, the requirement that all biofuels meet stringent sustainability and GHG

emissions savings criteria in order to be eligible to contribute to the renewables targets
bears witness of the European Union’s intention to pursue a plurality of objectives
through the EU biofuel regime II.
175.

Indeed, the sustainability and GHG emissions savings criteria serve a number of

policy objectives relating to reduction of GHG emissions and of preventing biodiversity
loss. Thus, recital (94-96) RED II provides that the sustainability and greenhouse gas
emissions saving criteria must ensure that biofuels, bioliquids and biomass fuels are
produced from agricultural raw material which does not originate from biodiverse
areas. This demonstrates the link between the EU renewable energy policy, GHG
reductions and environmental objectives precisely because the same provisions seek
to reconcile those different aims.
176.

Fourth, the fact that RED II introduces a scheme to account for the emissions

associated with ILUC as well as direct land-use change is also directly connected to the
objective of climate change mitigation and biodiversity protection. Indeed, the
identification of “high ILUC-risk feedstock” as reflected in both Article 26 RED II and
the Delegated Regulation is inextricably linked to the levels of GHG emissions
associated with the cultivation of individual crops and its expansion in biodiverse reach
land.
177.

None of these mechanisms distinguish between biofuels or other sources of

renewable energy used in the transport sector on grounds of origin. Rather the degree
to which the different types of fuel may contribute to renewables targets is correlated
to the contribution that specific fuel can make to the Union’s objectives. This explains
why on the one hand, the legislation defines criteria to identifying fuels considered to

91

See Section 3.2 ‘Binding targets for energy from renewable sources’ above.
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be high ILUC-risk, but on the other hand, it creates a certification mechanism for low
ILUC-risk fuels92.
178.

These two elements of the EU Biofuels regime must be considered together as this

again reflects the Union’s commitment to the concurrent objectives of renewables
promotion whilst ensuring that the net effects of the EU policy do not have excessive
adverse environmental effects93.
179.

In the sixth place, RED II is structured so as to limit the potential negative

environmental effects of incentivising renewable energy. In the transport sectoral
measures, it does so in at least two respects.
180.

First, it addresses the potential risk of direct land-use change through the inclusion

of the sustainability and GHG emissions savings criteria (Article 29 RED II). The
European Union recalls that these criteria constitute overarching requirements which
apply irrespective of the origin or means of production of a given biofuel, and, as set
out above, are linked directly to the aim of preventing biodiversity loss as well as
reducing GHG emissions associated with the increased use of biofuels in the European
Union.
181.

Second, it addresses the specific environmental risks arising from ILUC. The

regulation of ILUC as well as DLUC must be regarded as a coherent approach intended
to mitigate all potential land-use change effects and is explicitly driven by concerns
both of ensuring sustainability of fuel production and avoiding the loss of biodiversity
value as a result of increasing demand for the feedstock used to produce certain
biofuels.94
4.3. The structure and design of the Delegated Regulation
182.

The Delegated Regulation was adopted pursuant to Article 26(2) subparagraph 4

of RED II, which provides:
By 1 February 2019, the Commission shall adopt a delegated
act in accordance with Article 35 to supplement this Directive
by setting out the criteria for certification of low indirect landuse change-risk biofuels, bioliquids and biomass fuels and for
determining the high indirect land-use change-risk feedstock
for which a significant expansion of the production area into
land with high-carbon stock is observed. The report and the

Exhibit MYS-57: Recital (91) RED II, states that “[f]eedstock which has low indirect land-use change impacts
when used for biofuels, should be promoted for its contribution to the decarbonisation of the economy
[…]”.
93
Exhibit MYS-57: RED II, recitals (94) and (95).
94
Exhibit EU-3: Status report: “Growing global demand for food and feed crops is requiring the agricultural sector
to constantly increase production. This is achieved by both increasing yields and by an expansion of the
agricultural area. If the latter takes place into land with high-carbon stock or highly biodiverse habitats,
this process can result in negative ILUC impacts.” [underlined added].
92
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accompanying delegated act shall be based on the best
available scientific data.
183.

The Delegated Regulation has the express objective of laying down the criteria for

determining the high ILUC-risk feedstock for which a significant expansion of the
production area into land with high-carbon stock is observed, and for certifying low
ILUC-risk biofuels, bioliquids and biomass fuels (Article 1). In this respect, it
supplements the legislative framework in RED II. The accompanying Commission
Report95 elaborates upon the methodology used to set the different criteria and
identifies the scientific basis relied upon.
184.

It is evident from the structure and design of the Delegated Regulation that it also

pursues and reconciles the multiple concurrent EU policy objectives pursued by RED
II. It could not have been otherwise as the delegated Regulation is an act intended to
supplement RED II but without changing its defining elements.
185.

In the first place, the Delegated Regulation supports the general objective of

promoting the use of renewable energy in the European Union. The certification
scheme for low ILUC-risk biofuels provides a mechanism to ensure that biofuels
produced from high ILUC-risk feedstock may be eligible to contribute to the renewables
targets in the transport sector provided that they meet certain criteria. In this sense,
it ensures that any limitation on the contribution of biofuels by reference to the ILUCrisk associated with the feedstock used to produce them is delimited to those situations
in which the risks are unmitigated.
186.

In the second place, the Delegated Regulation supports the EU policy objective of

climate change mitigation. In this regard, the recitals to the Delegated Regulation
identify the Union’s concerns with ILUC GHG emissions96 and thus explicitly link the
definition of the high ILUC-risk criterion to environmental and climate mitigation
objectives.
187.

In the third place, the Delegated Regulation reinforces the European Union’s

environmental policy and also pursues the aim of preventing further biodiversity loss.
188.

First, the certification scheme for low ILUC-risk biofuels in Article 4 is anchored on

the sustainability criteria defined in RED II. Indeed this is the first of the cumulative
criteria which must be satisfied. As set out above, those criteria explicitly pursue
climate change mitigation, preservation of biodiversity and the protection of the EU
morals.

95
96

Exhibit EU-3: Status Report.
Exhibit EU-2: See recitals (2) and (4), Delegated Regulation.
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Second, when assessing the ILUC-risk associated with a given feedstock, the

criteria do not draw on a single factor, but examine both the rate of expansion and the
type of land into which that expansion occurs. Different types of land are associated
both with different levels of GHG emissions and with different level of risk associated
with biodiversity loss. This is explicitly identified in the Status Report, which links ILUC
impacts both to loss of carbon stock and to the loss of land with high biodiversity
value97.
4.4. Legislative history of the EU Biofuels regime
190.

The EU Biofuels Regime builds on a long-standing policy foundation, which is

reflected in the legislative history of the legal instruments which comprise it. The
European Union sets out an overview of the legislative history and policy foundation
leading to the adoption of the EU Biofuels regime, which, whilst not exhaustive,
demonstrates the policy objectives that are pursued and the Union’s long-standing
attachment to them.
191.

Development of renewable energy sources has been a central aim of the Union’s

energy policy for nearly forty years; as early as 1986, the Council 98 listed the promotion
of renewable energy sources among its energy objectives. In 1997, the Commission
adopted its first White Paper99 on renewable energy sources. Even though it was
adopted more than twenty years ago, it was already recognised that:
i.

The Union’s ability to comply with its commitments both at European and
international

level

as

regards

contingent on increasing the

environmental

protection

would

be

share of energy consumption from

renewables;100
ii.

Public opinion recognised the paramountcy of promoting renewable energy
and was driven in this respect primarily by environmental concerns; 101

iii.

The development of a strategy was “essential” to redress the balance in
support of fundamental environmental and security responsibilities; 102

Exhibit EU-3: See citation at footnote 94 above.
Exhibit EU-14: Council Resolution of 16 September 1986 concerning new Community energy policy objectives
for 1995 and convergence of the policies of the Member States, OJ C 241 of 25.9.1986, p.1, cited in the
1997 Commission White Paper, page 6.
99
Exhibit EU-15:Communication from the Commission ENERGY FOR THE FUTURE: RENEWABLE SOURCES OF
ENERGY White Paper for a Community Strategy and Action Plan, 1997 (COM(1997) 0599).
100
Exhibit EU-15: section 1.1.1: “Unless the Community succeeds in supplying a significantly higher share of its
energy demand from renewables over the next decade, an important development opportunity will be
missed and at the same time, it will become increasingly difficult to comply with its commitments both at
European and international level as regards environmental protection.”.
101
Exhibit EU-15: section 1.1.1, “The general public favours development of renewables more than any other
source of energy, very largely for environmental reasons.”.
102
Exhibit EU-15: page 7: “Furthermore, as the internal market develops, a Community-wide strategy for
renewables is required to avoid imbalances between Member States or distortion of energy markets.”.
97
98
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A renewable energy strategy would need to take the form of initiatives in
a range of policy areas, including “energy, environment, employment,
taxation,

competition,

research,

technological

development

and

demonstration, agriculture, regional and external relations policies”.
192.

Therefore, from the very inception of a Union policy on renewable energy sources,

it has been clear that it would need to address multiple policy objectives, reconcile
policy ambition across a number of interrelated fields with existing legal commitments
both at EU level and under international law, and be based on evolving scientific
evidence103.
193.

As regards biofuels specifically, the 1997 White Paper on renewable energy

resources identified that:
Specific measures are needed in order to help increase the
market share for liquid biofuels from the current 0.3% to a
significantly higher percentage, in collaboration with Member
States. The overall environmental effect varies from biofuel
to biofuel and depends, amongst others, on the crop
cultivated and the crops replaced. Promotion of biofuels has
to be coherent with the AutoOil Programme and the European
policy on fuel quality, and should take account of the full cycle
of environmental costs/benefits.104
194.

As regards the cultivation of biofuel crops, the White Paper concludes in one of the

models annexed to it that “the choice of crop species for liquid biofuels would need to
be limited to the most productive ones with the maximum benefit and minimum
environmental impact.”105
195.

It follows that since 1997, the Union has identified that (i) there is a balance to be

struck between the promotion of feedstock-based biofuels and the simultaneous
protection of other environmental objectives; (ii) there is a basis on which to
differentiate between different crops used to produce biofuels on the grounds of their
overall environmental impact.

103

104
105

This approach is reflected in other policy statements made around the same time. For example, the 1997
Commission White Paper on the Energy Dimension of Climate Change examined the perspective on
increasing the penetration of renewable energy sources, whilst simultaneously recognising that “the links
between agriculture and forestry, environment and energy need to be highlighted”. See Exhibit EU-16:
COM (97) 196 final, 14 May 1997, “The Energy Dimension of Climate Change", paragraph 23. Equally,
Directive 2011/77 EC of the European Parliament and of the Council of 27 September 2001 on the
promotion of electricity produced from renewable energy sources in the internal electricity market was
subsequently enacted with inter alia the objective of giving effect to the priorities outlined in the 1997
White Paper, including the respect of the commitments accepted under the Kyoto Protocol to the United
Nations Framework Convention on Climate Change.
Exhibit EU-15, section 2.2.3.
Exhibit EU-15: Annex II, Estimated Contributions by Sector - A scenario for 2010, page 38.
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4.4.1. Directive 2003/30 EC106 - the first ‘biofuels’ Directive
196.

Directive 2003/30 EC on the promotion of the use of biofuels or other renewable

fuels for transport was adopted by the European Parliament and the Council on the 8
May 2003 on the basis of a proposal submitted by the European Commission and in
accordance with the procedure set out in Article 151 of the then applicable EC Treaty. 107
It established a legal framework in relation to biofuels and other renewable fuels in the
transport sector. The following aspects of this legislation are of note.
197.

In the first place, it established definitions, which have essentially been maintained

in subsequent legislative instruments including those which comprise the European
Biofuels regime, notably the definition of “biofuels” as meaning liquid or gaseous fuel
for transport produced from biomass.108
198.

In the second place, it explicitly identified that there is a link between energy

consumption in the transport sector and GHG emissions and that increased use of
biofuels (and less dependency on fossil fuels) is a means to address those concerns 109.
199.

In the third place, it imposed targets on Member States as regards the quantities

of biofuels that should be placed on their energy markets (Article 3). Those targets
were indicative (voluntary) as opposed to binding. Nevertheless, Article 4 established
that should the indicative targets not be achieved, mandatory targets would be
considered. Therefore, the foundations for the future imposition of binding targets in
terms of the quantity of renewable energy used in the European Union were laid.110.
200.

In the fourth place, whilst leaving a margin of appreciation to Member States as to

how to reach their national targets, Directive 2003/30/EC stressed the link between
climate change and environmental objectives inherent in the biofuel policy. Article 3(4)
required Member States to consider the overall climate and environmental balance of
the various types of biofuels and other renewables, and it clarified that Member States

106

107

108

109
110

Exhibit EU-17: Directive 2003/30/EC of the European Parliament and of the Council of 8 May 2003 on the
promotion of the use of biofuels or other renewable fuels for transport, OJ L 123, 17.5.2003, p. 42–46
(ES, DA, DE, EL, EN, FR, IT, NL, PT, FI, SV).
The co-decision procedure has since, further to the Lisbon Treaty, been replaced with the so called “ordinary
legislative procedure” under Article 294 TFEU. References to the “European Community” in legislation
which pre-dates the Lisbon Treaty should be read as referring to the European Union.
Article 2 of Directive 2003/20 EC also establishes other definitions. For example: "biomass" means the
biodegradable fraction of products, waste and residues from agriculture (including vegetal and animal
substances), forestry and related industries, as well as the biodegradable fraction of industrial and
municipal waste and "other renewable fuels" means renewable fuels, other than biofuels, which originate
from renewable energy sources as defined in Directive 2001/77/EC(8) and used for transport purposes.
Exhibit EU-17, recitals (3) to (6), (22).
The target for renewable energy use in the EU transport sector was set at 5.75% renewables by 2010. Binding
targets were subsequently introduced by RED 1. See Section 4.4.2 ‘Directive 2009/28 – “RED I”’ below.
The imposition of targets was not viewed as the only potential mechanism to promote biofuels. For
instance, the recitals refer to the policy objectives set out in a 2001 Commission White Paper entitled
"European transport policy for 2010: time to decide" which had identified that to promote biofuel
penetration, inter alia a legislative regime allowing for tax exemption for hydrogen and biofuels, should be
adopted as soon as possible.
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could give priority to the promotion of those fuels showing a very good cost-effective
environmental balance.
201.

Article 1 stated that the objective of the Directive is:
promote the use of biofuels or other renewable fuels to
replace diesel or petrol for transport purposes in each Member
State, with a view to contributing to objectives such as
meeting climate change commitments, environmentally
friendly security of supply and promoting renewable energy
sources.

202.

Hence, the objective of increasing the quantities of biofuels was not perceived as a

policy-end in itself, but as a means to achieve climate change and other environmental
objectives. This was also reflected in a plurality of recitals such as (7), (12), (25).
203.

Likewise Article 1 of Directive 2003/30/EC make clear that whilst biofuels should

be promoted, this could not be at the expense of other elements of the European
Union’s environmental policy that.
204.

In the fifth place, Directive 2003/30/EC required Member States to report to the

Commission on a number of factors reflecting those other policy objectives. In
particular:
i.

pursuant to Article 4(b), on the economic aspects and the environmental
impact of further increasing the share of biofuels and other renewable
fuels;

ii.

pursuant to Article 4(c), on the life-cycle perspective of biofuels and other
renewable fuels, with a view to indicating possible measures for the future
promotion of those fuels that are climate and environmentally friendly,
and that have the potential of becoming competitive and cost-efficient;

iii.

pursuant to Article 4(d), on the sustainability of crops used for the
production of biofuels, particularly land-use, degree of intensity of
cultivation, crop rotation and use of pesticides; and

iv.

pursuant to Article 4(e), on the assessment of the use of biofuels and other
renewable fuels with respect to their differentiating effects on climate
change and their impact on CO2 emissions reduction.
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Finally, both the recitals of this Directive 111 and the documents prepared in the

course of the legislative procedure112 that led to its adoption demonstrate that the
state of scientific knowledge as regards biofuels and their full potential impacts was
considered to be still evolving. For that reason, further research was considered to be
an objective in its own right.
4.4.2. Directive 2009/28 – “RED I”
206.

RED I113 was adopted by the European Parliament and the European Council on the

basis of a proposal submitted by the European Commission, and in accordance with
the procedure set out in Article 251 of the then applicable EC Treaty 114. It repealed
Directive 2001/77/EC and Directive 2003/30/EC, and as the title indicates, aimed at
the promotion of the use of energy from renewable sources, including biofuels.
207.

As is clear from the impact assessment that accompanied the Commission proposal

for the RED I Directive115, like the legislation it repealed, RED I sought to strike a
balance between increasing the penetration of biofuels in the EU energy market, whilst
ensuring that other Union policy objectives, including environmental objectives, were
not undermined. Moreover, it sought to ensure that the measures pursued in the
promotion of renewable energy directly contributed to the EU

international

commitments to reduce GHG emissions.116
208.

RED I laid the foundation for the mechanisms now in place in the EU Biofuels

regime. This is unsurprising as RED II is a recast of RED I.
209.

RED I drew upon, inter alia two Commission White papers from 2007, An Energy

policy for Europe117 and Limiting Global Climate Change to 2 degrees Celsius - The way

111

Exhibit EU-17: Recital (24) of Directive 2003/30 provides that “[r]esearch and technological development in
the field of the sustainability of biofuels should be promoted”.
112
Exhibit EU-18: See for example the report of the Parliament FINAL A5-0244/2002 on the initial legislative
proposal in which they stated inter alia that “it is crucial that an assessment of the environmental impact
of biofuels is carried out.” (Amendment 37), and as regards the proposed annex of biofuels, that “the list
should not be exhaustive and should leave it open how you produce a climate-neutral fuel, allowing for
the introduction of innovative technologies not known to the authors of the directive.” (Amendment 54).
113
Exhibit EU-19 - Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources and amending and subsequently repealing
Directives 2001/77/EC and 2003/30/EC, OJ 2009 L 140, p. 16 (“RED I”).
114
The co-decision procedure has since, further to the Lisbon Treaty, been replaced with the so-called “ordinary
legislative procedure” under Article 294 TFEU.
115
Exhibit EU-20:Impact Assessment RED I.
116
For example, Recital (1) of Directive 2009/28 identifies that “[t]he control of European energy consumption
and the increased use of energy from renewable sources, together with energy savings and increased
energy efficiency constitute important parts of the package of measures needed to reduce greenhouse gas
emissions and comply with the Kyoto Protocol to the United Nations Framework Convention on Climate
Change, and with further Community and international greenhouse gas emission reduction commitments
beyond 2012”. See Exhibit EU-19.
117
Exhibit EU-21: An Energy policy for Europe - COM(2007) 1Final.
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ahead for 2020 and beyond 118, a resolution of the Parliament119 as well as Council
conclusions120, and it gave effect to a number of Union policy objectives 121. A number
of points should be noted.
210.

First, when designing RED I emphasis was placed on the need to develop biofuels,

specifically “second generation” and “sustainable biofuels”.122 The “need for a minimum
and coordinated development of biofuels throughout the EU” was highlighted as a
specific feature of the Union’s energy framework, on the grounds that “they are the
only way to significantly reduce oil dependence in the transport sector”.123 Again
therefore, RED I was explicitly designed to give effect to the policy objective of
decarbonisation, and hence, formed part of the Union’s climate change mitigation
strategy.
211.

Second, RED I was designed so as to ensure that the Union’s environmental

objectives, were given considerable prominence in the legislative framework. The
preparatory policy documents identify that the design of the regulatory scheme should
include a ban on the conversion of areas with a high-carbon stock or a high biodiversity
value and (in the European Union) an extension of the cross-compliance criteria to
cover all feedstock used for biofuel production124.
212.

RED I established different legal mechanisms to fulfil these different policy aims.

213.

In the first place, it introduced binding targets for the overall share of energy from

renewable sources in gross final consumption of energy and for the share of energy to
be obtained from renewable sources in transport in the European Union.
214.

118

119

120
121

122

123
124

125

This approach built on and expanded the mechanisms introduced earlier.125

Exhibit EU-22: Limiting Global Climate Change to 2 degrees Celsius - The way ahead for 2020 and beyond –
COM (2007) 2 Final.
ExhibitEU-23, European Parliament resolution on climate change adopted on 14 February 2007
(P6_TA(2007)0038).
Exhibit EU-24, European Council Conclusions, March 7/8 2007.
Exhibit EU-21:According to the Commission White Paper, “An Energy Policy for Europe”, “[t]he point of
departure for a European energy policy is threefold: combating climate change, limiting the EU's external
vulnerability to imported hydrocarbons, and promoting growth and jobs, thereby providing secure and
affordable energy to consumers.” Section 2.
See for instance, Exhibit EU-22, Commission White Paper, “Limiting Global Climate Change to 2 degrees
Celsius - The way ahead for 2020 and beyond”, page 6 - “• Life-cycle emissions of CO2 in transport fuels
must be reduced, including through accelerating the development of sustainable biofuels and, in particular,
second generation biofuels.” and Exhibit EU-21, “An Energy Policy for Europe” – page 16.
See Exhibit EU-21: Commission White Paper, “An Energy Policy for Europe” – page 15.
Exhibit EU-20, Impact Assessment on the Commission Proposal for RED I, section 8. Cross-compliance criteria
are the rules with which EU farmers were required to comply in order to be eligible for financial support
under the Common Agricultural Policy (“CAP”).
Exhibit EU-24: In the Conclusions of March 2007, the European Council endorsed a mandatory target of a
20% share of energy from renewable sources in overall Community energy consumption by 2020 and a
mandatory 10% minimum target to be achieved by all Member States for the share of biofuels in transport
petrol and diesel consumption by 2020, to be introduced in a cost-effective way. It stated that the binding
character of the biofuel target is appropriate, subject to production being sustainable, second-generation
biofuels becoming commercially available. See Directive 2009/28, recital (9). However, the recognition
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RED I also introduced differentiated national targets 126 with which each Member

State had to comply. In the transport sector, the obligation on Member States was to
ensure that the share of energy from renewable sources in all forms of transport in
2020 is at least 10% of the final consumption of energy in transport in that Member
State. Each Member State was required to prepare a national energy plan identifying
how it intended to meet these obligations.
216.

In the second place, RED I introduced sustainability criteria for biofuels and

bioliquids (Article 17). Renewable energy could only count towards the renewables
targets if it met these sustainability criteria, which applied irrespective of whether the
raw materials used to produce those fuels were cultivated inside or outside the territory
of the Union.127 Pursuant to Article 18(1) Member States were required to ensure than
economic operators demonstrated that the criteria had been fulfilled using a mass
balance system.
217.

The rationale for introducing the sustainability criteria is explained in recital (69):
The increasing worldwide demand for biofuels and bioliquids,
and the incentives for their use provided for in this Directive,
should not have the effect of encouraging the destruction of
biodiverse lands. Those finite resources, recognised in various
international instruments to be of value to all mankind, should
be preserved. Consumers in the Community would, in
addition, find it morally unacceptable that their increased use
of biofuels and bioliquids could have the effect of destroying
biodiverse lands. For these reasons, it is necessary to provide
sustainability criteria ensuring that biofuels and bioliquids can
qualify for the incentives only when it can be guaranteed that
they do not originate in biodiverse areas or, in the case of
areas designated for nature protection purposes or for the
protection of rare, threatened or endangered ecosystems or
species, the relevant competent authority demonstrates that
the production of the raw material does not interfere with
those purposes

218.

The sustainability criteria128 set out a number of positive and negative

requirements.129

126

127
128

129

that binding targets would constitute a good policy tool can be traced much further back. See for example
Exhibit EU-15, 1997 Commission White Paper, Section 1.3.1.
The rationale behind differentiating between the Member States is explained in recital (15), namely the
different starting points as between the Member States in terms of renewable energy potential and the
energy mix.
Exhibit EU-19, RED I, Article 1.
In 2009, the Council and the Parliament also adopted Directive 2009/30/EC or the “Fuel Quality Directive”.
See Exhibit EU-25. The biofuels covered by that legislation had to meet the same sustainability criteria as
those established by RED I.
The amendments to RED I introduced by subsequent legislation, namely Directive 2015/1513/EC, are
discussed below.
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As regards the positive criteria, biofuels had to represent a 35% reduction in GHG

emissions as compared with fossil fuels.130
220.

As regards the negative criteria, Article 17(3) indicated that raw material obtained

from land with high biodiversity value could not be taken into account when
determining if targets had been met. For those purposes, “high biodiversity value” was
linked to specific statuses accorded to types of land, and included certain forests, and
certain grasslands. Article 17(4) provided that biofuels would not be counted towards
the targets if produced from raw materials from land with high-carbon stock.
221.

Moreover, recital (85) RED I recognised in a legislative instrument the concept of

ILUC and the concerns it raises, requiring the Commission to analyse how to address
these concerns in the context of the EU biofuel regime. It stated:
Even if biofuels themselves are made using raw materials
from land already in arable use, the net increase in demand
for crops caused by the promotion of biofuels could lead to a
net increase in the cropped area. This could affect high carbon
stock land, which would result in damaging carbon stock
losses. … The Commission should develop a concrete
methodology to minimise greenhouse gas emissions caused
by indirect land-use changes. To this end, the Commission
should analyse, on the basis of best available scientific
evidence, in particular, the inclusion of a factor for indirect
land-use changes in the calculation of greenhouse gas
emissions and the need to incentivise sustainable biofuels
which minimise the impacts of land-use change and improve
biofuel sustainability with respect to indirect land use change.
In developing that methodology, the Commission should
address, inter alia, the potential indirect land use changes
resulting from biofuels produced from nonfood cellulosic
material and from ligno-cellulosic material
222.

In summary, RED I, introduced measures intended to address the direct land-use

consequences associated with the EU renewable energy in the transport sector, and
recognised the phenomenon of ILUC, requiring the Commission to further assess it.
RED I thus prompted the enactment of subsequent legislation, specifically addressing
ILUC.

130

This was also subsequently amended by Directive 2015/1513/EC – See Section 4.4 ‘Legislative history of the
EU Biofuels regime’ below.
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4.4.3. Directive 2009/30/EC131 – the “Fuel Quality Directive”
223.

On 23 April 2009, the Parliament and the Council adopted the Fuel Quality

Directive. This legislation also included measures on biofuels and also drew upon the
Commission Strategy for Biofuels, published in 2006132. The following aspects of that
legislation are of note.
224.

In the first place, the Fuel Quality Directive aimed to address the greenhouse gas

intensity of different fuels. It obliged Member States to require suppliers to reduce life
cycle greenhouse gas emissions per unit of energy from fuel and energy supplied by
up to 10% by 31 December 2020.
225.

In the second place, it clearly stressed the interlink between incentivising biofuel

use in order to reduce GHG emissions while at the same time protecting biodiversity,
in line with the EU public morals. In this respect, recital (11) provides:
The increasing worldwide demand for biofuels, and the
incentives for their use provided for in this Directive should
not have the effect of encouraging the destruction of
biodiverse lands. Those finite resources, recognised in various
international instruments to be of value to all mankind, should
be preserved. Consumers in the Community would, in
addition, find it morally unacceptable that their increased use
of biofuels could have the effect of destroying biodiverse
lands.
226.

Equally, recital (14) provides:
Land should not be converted for the production of biofuels if
its carbon stock loss upon conversion could not, within a
reasonable period, taking into account the urgency of tackling
climate change, be compensated by the greenhouse gas
savings resulting from the production of biofuels

227.

The directive underlined that for the EU fighting climate change while avoiding the

destruction of biodiverse land is an issue of public morals, given the urgency to fight
climate change, the moral conviction of European consumers and the fact that several
international instruments recognised the universal value of the protection of
biodiversity.
228.

To give effect to the environmental objectives referred to above, the Fuel Quality

Directive imposed sustainability criteria. These replicated those applicable under RED

Exhibit EU-25: Directive 2009/30/EC of the European Parliament and of the Council of 23 April 2009 amending
Directive 98/70/EC as regards the specification of petrol, diesel and gas-oil and introducing a mechanism
to monitor and reduce greenhouse gas emissions and amending Council Directive 1999/32/EC as regards
the specification of fuel used by inland waterway vessels and repealing Directive 93/12/EEC.
132
Exhibit EU-7: An EU Strategy for Biofuels {SEC(2006) 142}.
131

52

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

I and compliance with them was a precondition for biofuels to count towards the
greenhouse gas emissions reductions targets.
229.

Finally, it confirmed that scientific knowledge, particularly in terms of the

environmental and land-use impact that biofuels could have was evolving and required
further assessment.133
4.4.4. Directive 2015/1513134 (“the ILUC Directive”)
230.

In 2015, both RED I and the Fuel Quality Directive were amended by Directive

2015/1513 (“the ILUC Directive”). The purpose of those amendments was to introduce
provisions “to address the impact of indirect land-use change given that current
biofuels are mainly produced from crops grown on existing agricultural land”.135 The
ILUC Directive also constituted the implementation of the outcomes of the review of
ILUC-risk specifically contemplated by Article 19 RED I.
231.

The changes introduced by the ILUC Directive built on the growing body of scientific

evidence which demonstrated that reliance on feed-crop based biofuels could have
detrimental impacts, including indirect land-use change, which were not accounted for
by the sustainability provisions in existing legislation136. It also recognised that the
blending of biofuels was a means, and expected to be the main contributor, for Member
States to meet both the targets under RED I as regards the increased consumption of
renewable energy, and those under the Fuel Quality Directive to reduce the greenhouse
gas intensity of fuels.137
232.

The ILUC Directive gave a clear indication as to the direction in which the EU policy

on biofuels was evolving. In particular, in the explanatory memorandum accompanying
the initial proposal for the Directive, the Commission indicated that it represented the
start of a transition “to biofuels that deliver substantial greenhouse gas savings when
also estimated indirect land-use change emissions are reported”. The Explanatory
Memorandum also indicated that:
in the period after 2020 biofuels which do not lead to
substantial greenhouse gas savings (when emissions from
133
134

135
136

137

Exhibit EU-25, Directive 2009/30/EC, recital (12).
Exhibit EU-10, Directive (EU) 2015/1513 of the European Parliament and of the Council of 9 September 2015
amending Directive 98/70/EC relating to the quality of petrol and diesel fuels and amending Directive
2009/28/EC on the promotion of the use of energy from renewable sources.
Exhibit EU-10, recital (4).
See Exhibit EU-26, Commission Staff Working Document, Impact Assessment Accompanying the document
Proposal for a Directive of the European Parliament and of the Council amending Directive 98/70/EC
relating to the quality of petrol and diesel fuels and amending Directive 2009/28/EC on the promotion of
the use of energy from renewable sources {COM(2012) 595 final}{SWD(2012) 344 final}, which
acknowledges the uncertainties with modelling ILUC but concludes that the modelling exercise carried out
is considered the best approximation for estimating indirect land-use change emissions.
Exhibit EU-10, recitals (1) and (2).
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indirect land-use change are included) and are produced from
crops used for food and feed should not be subsidised.138
233.

The following other aspects of the ILUC Directive should also be noted.

234.

In the first place, the preamble specifies that when indirect land-use change

involves the conversion of land with high-carbon stock it can lead to significant
greenhouse gas emissions and as such it could negate some or all of the greenhouse
gas emission savings of individual biofuels139. The legislators acknowledged also that
these effects are not associated with expansion in to all types of land. 140
235.

In the second place, the preamble identifies that not all biofuels have the same

potential ILUC impact and hence concluded that distinctions should be made “between
crop groups such as oil crops, sugars and cereals and other starch-rich crops”.141
236.

In the third place, the preamble acknowledges that further research should be

conducted with a view to both promoting the development of new advanced biofuels
that are not in competition with food crops, and to further study the impact of different
crop groups on both direct and indirect land-use change142. In this respect, recital (12)
identified that distinctions in estimated indirect land-use change emissions arise from
the different data inputs and key assumptions on agricultural developments such as
trends in agricultural yields and productivity, co-product allocation and observed global
land-use change and deforestation rates. It is further acknowledged in that same
recital that while most biofuel feedstocks are produced in the Union, the estimated
indirect land-use change emissions are mostly expected to take place outside the
Union.
237.

As a result, the legislators considered that, as assumptions with regard to the

conversion of tropical forests and peat land drainage outside the Union strongly
influence the estimated indirect land-use change emissions associated with biodiesel
production from oil crops, “it is most important to ensure that such data and
assumptions are reviewed in line with the latest available information on land
conversion and deforestation, including capturing any progress made in those areas
through ongoing international programmes. […]”

138

139
140

141
142

Exhibit EU-27: Explanatory Memorandum to the Commission Proposal forr a Directive of the European
Parliament and the Council amending Directive 98/70/EC relating to the quality of petrol and diesel fuels
and amending Directive 2009/28/EC on the promotion of the use of energy from renewable sources /*
COM/2012/0595 final - 2012/0288 (COD) , section 2.
Exhibit EU-10, recitals (4) and (5).
See also Exhibit EU-10, recital (22) in relation to contaminated land and recital (27) which contemplates that
no ILUC may always occur.
Exhibit EU-10, recital (5).
Exhibit EU-10, recitals (5), (7), (8), (9).
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Further research into ILUC and a review of the available scientific evidence was,

therefore, explicitly contemplated by the ILUC Directive.
239.

To give effect to these different factors, the relevant amendments introduced to

RED I by the ILUC Directive may be summarised as follows.
240.

First, it introduced an amendment to Directive 2009/28/EC requiring Member

States to limit the amount of biofuels and bioliquids produced from cereal and other
starch- rich crops, sugars and oil crops and from crops grown as main crops primarily
for energy purposes on agricultural land (“conventional biofuels”) that could be counted
towards the renewable energy targets to 7%. This 7% threshold was selected on the
basis of ILUC emissions modelling. The results of that modelling were considered
insufficiently precise to allow for a crop by crop differentiation, but nonetheless robust
enough to show that ILUC is a matter of significant concern associated with
conventional

biofuel-crops.

Moreover,

7%

broadly

represented

the

level

of

conventional biofuel consumption in the EU when the 7% maximum share was
introduced for the first time.143 Hence, by capping at that level the overall share of
conventional biofuels eligible towards the EU targets, the measure prevents the EU
Biofuels regime to induce a further increase in EU demand for conventional biofuel.
Given that LUC is induced by increase in demand for crops, by preventing an increase
of EU demand for conventional biofuel crops, the 7% maximum share was designed to
contribute to avoid that the EU renewable energy policy triggers further ILUC.
241.

Second, additional definitions were established, including that for “low indirect

land-use change-risk biofuels” which is essentially identical to that retained in the
Delegated Regulation.144
242.

Third, Member States were required, as part of their reporting obligations under

RED I, to obtain data from fuel suppliers on the biofuel production pathways, volumes
of biofuels derived from the feedstocks as categorised in Part A of Annex V, and the
life cycle greenhouse gas emissions per unit of energy, including the provisional mean
values of the estimated indirect land-use change emissions from biofuels, and to report
that data to the Commission.
243.

Fourth, Annex VIII, Part B identified provisional estimated indirect land-use change

emissions from biofuel and bioliquid feedstocks (gCO 2eq/MJ) and differentiated as
between cereals and other starch rich crops, sugars and oil crops. The mean values
143

144

See ILUC Directive, whereas 4 and 5 (Exhibit EU-10), and Status Report, page. 3 “According to reported data
and estimates, renewable energy made up around 7 % of all final energy consumption in transport in
2017. With renewable electricity, biogas and advanced feedstock currently playing only a small role in
transport, the bulk of renewable energy use in this sector comes from conventional biofuels” (Exhibit EU3). See also Article 26 RED II (Exhibit MYS-57).
See Section 4.3 ‘The structure and design of the Delegated Regulation’ above.
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represented a weighted average of the individually modelled feedstock values. It is
further identified that:
The magnitude of the values in the Annex is sensitive to the
range of assumptions (such as treatment of co-products,
yield developments, carbon stocks and displacement of other
commodities) used in the economic models developed for
their estimation. Although it is therefore not possible to fully
characterise the uncertainty range associated with such
estimates, a sensitivity analysis conducted on the results
based on a random variation of key parameters, a so-called
Monte Carlo analysis, was conducted.
4.4.5. Study Report on Reporting Requirements on Biofuels and Bioliquids
Stemming from the Directive (EU) 2015/1513145
244.

In 2017, the Commission contracted for a study report on the reporting

requirements stemming from the ILUC Directive. 146 The report was commissioned
specifically to analyse of the latest available scientific research and the latest available
scientific evidence on modelling indirect land-use change (ILUC) greenhouse gas
emissions associated with production of biofuels and bioliquids. However, as is clearly
stipulated in the report itself, it did not purport to be binding on the Commission nor
to reflect the Commission’s official view.147
245.

The study report describes and defines the concept of ILUC-risk and, at page 21.

It concludes that:
The incremental use of land for agricultural production,
whether a result of demand for biofuels, food, feed or other
non-food applications, leads directly or indirectly to an
increase of GHG emissions and to loss of natural habitats with
adverse effects on biodiversity and ecosystem services.
246.

In this respect, the study report confirms:
i)

That land-use change associated with biofuel feedstock production
can indirectly lead to GHG emissions; and

ii)

That land-use change associated with biofuel feedstock production
can lead to biodiversity loss.

247.

The study assessed the available scientific literature on ILUC for the period 2012

to 2016 and considered the results of different modelling approaches. The authors
concluded, inter alia, the following:

145
146
147

Exhibit EU-28 cited at of Malaysia, first written submission, para. 140.
Contract Number ENER/C1/SER/2015-438/4/Si2.735083.
Exhibit EU-28: Page 2: The information and views set out in this report are those of the author(s) and do not
necessarily reflect the official opinion of the Commission. The Commission does not guarantee the accuracy
of the data included in this study. Neither the Commission nor any person acting on the Commission’s
behalf may be held responsible for the use that may be made of the information contained.
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ILUC cannot be measured or quantified directly and therefore has
to be modelled. To quantify GHG emissions from ILUC in models,
quantitative relations need to be established between (1) the
additional biomass feedstock production and respective conversion
of previous land-use, and (2) the displaced agricultural production
and its direct LUC effects.148

ii)

Regarding quantifying the GHG of ILUC by modelling it, this area of
research

has

progressed,

and

the

differences

in

modelling

approaches have been described and identified. Nevertheless, it is
documented that the ILUC GHG emissions results depend on the
model used, where the differences in results range a lot. In this
regard, it has been acknowledged that there is still no way to
determine which of the many models yields the most reliable overall
carbon intensity149.
iii)

Measures to reduce deforestation and peatland drainage are
especially effective if they are accommodated to all land using
sectors, and not only to biofuels sector. The protection of highcarbon areas reduces ILUC, but at the same time increases
agricultural prices.150

iv)

Whilst the scientific evidence remained limited, increased data
availability and convergence of data formats and transparency,
could potentially help for validation of models and increase the use
of empirical models and “satellite monitoring (GIS – systems) can
support this development for different purposes, including ILUC
research.151

v)

If applied alone, certification of low ILUC-risk biofuels might not be
able to avoid all indirect effects (Sammy et al., 2016; Ecofys, 2013).
Therefore, additional measures, beyond the scope of certification,
need further research.152

248.

It follows that this study report, confirmed not only the scientific existence of the

concept of ILUC emissions, but also:

148
149
150
151
152

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

EU-28,
EU-28,
EU-28,
EU-28,
EU-28,

page
page
page
page
page

24.
29
92.
95.
97.
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confirmed that it is not yet possible to precisely calculate ILUC
emissions using the same methodology as that applied to direct
land-use change emissions as there are too many parametric
uncertainties;

ii)

confirmed the interlink between the risk of biodiversity loss in the
context of biofuels production;

iii)

provided a scientific basis for concluding that protecting land with
high-carbon stock is a means of reducing ILUC emissions, while also
minimising biodiversity loss;

iv)

indicated that GIS modelling would be a useful means to
supplement and improve understanding of ILUC effects; and

v)

confirmed that whilst a means to address ILUC, certification of “low
ILUC-risk biofuels” might not be a sufficient means in itself to
address those effects.

4.4.6. Commission proposal for RED II
249.

RED II is a “recast” of RED I and as such, builds on the legislative and policy

framework introduced under that legislation, whilst refining and adapting it to take in
to account developments in both policy and scientific knowledge, in order to pursue
the same objectives of RED I, which have characterised the EU biofuel regime since its
inception.
250.

In accordance with the ordinary legislative procedure, RED II was premised on a

proposal of the European Commission of 30 November 2016 153. That proposal, which
was accompanied by an Impact Assessment 154, and which further explicitly relied upon
the Impact Assessment prepared for the ILUC Directive,155 did the following:
i.

It proposed an overall target 156 for the percentage of energy to be obtained
from renewable energy resources by 2030 (of 27%);

ii.

It proposed an EU-level obligation for fuel suppliers to provide a certain
share (6.8% by 2030) of low-emission and renewable fuels (including
renewable electricity and advanced biofuels), in order to stimulate

Exhibit EU-13, Commission Proposal for a Directive of the European Parliament and of the Council amending
Directive 98/70/EC concerning the quality of petrol and diesel fuels and amending Directive 2009/28/EC
concerning the promotion of the use of energy from renewable sources, COM (2016) 767 final of
30.11.2016.
154
Exhibit EU-29.
155
Exhibit EU-13, page 16.
156
The initial proposal did not include a transport sub-target.
153
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decarbonisation and energy diversification and to ensure a cost-efficient
contribution of the sector to the overall target achievement;
iii.

It proposed, to address ILUC issues by introducing a decreasing maximum
share of the overall target which could be met by biofuels and bioliquids
produced from food or feed crops starting from 2021.

iv.

It proposed, in the context of the sustainability and GHG emissions criteria,
to make the criterion for peatland protection stricter. A new risk-based
sustainability criterion for forest biomass was proposed, as well as a landuse, land-use change and forestry (“LULUCF”) requirement for ensuring
proper carbon accounting of carbon impacts of forest biomass used in
energy generation. The sustainability and GHG emissions criteria were the
subject of a separate Impact Assessment.157

251.

In line with the ordinary EU legislative procedure, this proposal was the subject of

an Opinion by the European Economic and Social Committee158, an Opinion by the
Committee of the Regions159 and was subject to scrutiny by the European Parliament
and the Council.
252.

As it is nearly always the case with the adoption of new EU legislation, in the course

of the legislative process, various amendments to the initial proposal were proposed
by the European Parliament160. Not all of these were retained, but a number of them
were subsequently introduced.
253.

RED II, as adopted, is therefore, to be distinguished from the initial Commission

Proposal. It is only RED II as finally adopted that has binding effect under EU law.
254.

To the extent that Malaysia rely on internal documents of a service of the

Commission examining specific amendments proposed by the European Parliament
which were never retained, these are therefore, not relevant to the assessment of the
“measures” at issue in these proceedings.
255.

It is clear from the legislative process leading to the adoption of RED II that

notwithstanding that there was inter-institutional debate on certain issues, including

Impact
assessment
on
sustainability
and
GHG
emissions
savings
criteria.
See
https://ec.europa.eu/energy/sites/ener/files/documents/1_en_impact_assessment_part4_v4_418.pdf
158
Exhibit EU-30, Opinion of the European Economic and Social Committee on the proposal for a directive of the
European Parliament and of the Council on the promotion of the use of energy from renewable sources
(recast) (COM(2016) 767 final — 2016/0382(COD), OJ C 246, 28.7.2017, p. 55–63 , hereinafter “Opinion
EESC RED II”).
159
Exhibit EU-31, Opinion of the European Committee of the Regions, Renewable energy and the internal market
in electricity (2017/C 342/12), hereinafter “Opinion Committee of the Regions RED II”.
160
Malaysia refers to 312 amendments proposed by the European Parliament, see Malaysia’s first written
submission, para. 341.
157
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the need for a sectoral renewables target in transport, there was considerable
convergence on the core policy objectives RED II should pursue. 161
256.

In the first place, one common objective was to ensure that the Union could deliver

on its renewable energy commitments, including under the 2015 Paris Agreement, and
ensure collective attainment of the EU-wide target for renewable energy in 2030 by
establishing a policy framework in coordination with the Energy Union Governance that
avoids any potential gap and was sufficiently ambitious.162
257.

In the second place, there was a common objective to develop sustainable and

advanced biofuels and to clarify the role of food-based biofuels post 2020.163 As part
of this process it was recognised that there needed to be clarity on the role of ILUC. 164
258.

In the third place, it was an objective to ensure consistency with other core Union

policy objectives including environmental protection, biodiversity and the commitment
to the sustainability of forest biomass.165
259.

161

162

163

164

165

The final text (RED II) reflects all of these policy goals.

RED II was identified as a legislative policy priority in 2017 and 2018 by the European Parliament, Council
and European Commission.
See Exhibit EU-13, Commission Proposal for RED II, Explanatory Memorandum pages 2, and 4; Exhibit EU30, Opinion EESC RED II, Conclusion 1.1 – “the expansion of renewables has a key role to play in achieving
the goals of the European Energy Union, the EU’s climate change targets, and the goal of again becoming
the world leader in renewable energies.” See also conclusion 2.2. on the relevance to climate change
mitigation ;Exhibit EU-31, Opinion Committee of the Regions RED II, General Comment 2 “ there are clear
indications that the current EU targets under the energy and climate package 2030 will not be sufficient
to meet the commitments which all Member States and the EU have made by signing the Paris Agreement;
in particular, is convinced that the 27 % renewable energy target at EU level is not sufficiently ambitious
and therefore calls on the European Commission and the Member States to aim higher”; Parliament Report
on RED II of 6.12.17, Explanatory Statement: “The time has come to build a clear, effective legal
framework geared towards decarbonisation of the economy, the course charted in the historic Paris
Agreement, which was signed in 2015 and has been in force since November 2016.”.
See Exhibit EU-13, Commission Proposal for RED II, Explanatory Memorandum page 4, Exhibit EU-30, Opinion
EESC RED II, conclusion 1.15, and conclusions 4.11 to 4.1 – “The EESC considers it important to maintain
flexibility regarding the reduction of biofuels, bioliquids and biomass energy produced from food or feed
crops, provided they fulfil the sustainability criteria set out in Article 27 of the proposal.”; Exhibit EU-33,
Parliament – Opinion of the Committee on Development 24.10.2017 : “The proposed directive should be
strengthened in several ways: …Strengthening the rules on Indirect Land-use Changes (ILUC), considering
that non-food energy crops can contribute to ILUC if produced on land that was used for food production;”.
See for instance Exhibit EU-13, Commission Proposal for RED II, Explanatory Memorandum page 9, “the
regulatory uncertainty caused by the long lead political discussion on how to address the risk of Indirect
Land Use Change (ILUC) associated to food based biofuels has had a negative impact in the deployment
of renewables in the transport sector […]” and further at page 17 as regards investor security. Exhibit EU33, European Parliament, Committee on Development Amendment 8: “The phenomenon of indirect land
use change (ILUC) should be clearly recognised and taken into account in the provisions of the Directive.”
See Exhibit EU-13, Commission Proposal for RED II, Explanatory Memorandum pages 5 and 6, Exhibit EU-30,
Opinion EESC RED II, conclusion 4.15; Exhibit EU-33,Parliament, Opinion of the Committee on
Development – “it is of primary importance to ensure that the proposed directive responds to stringent
social and environmental sustainability criteria.”
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4.4.7. The European Parliament’s amendments to the Commission Proposal for
RED II
260.

On 6 December 2017, the European Parliament adopted a Report on the

Commission proposal for RED II.166 On 17 January 2018, the European Parliament
proposed a total of 312 amendments to the European Commission’s initial proposal for
RED II167.
261.

The most important amendments proposed by the Parliament that were accepted

by the Council were those relating to the sectoral target for transport. In other words,
the EU legislators were of the view that the Commission’s proposal was not ambitious
enough in terms of imposing binding targets for renewables, and the minimum share
of energy which should be sourced from renewable energy sources in the transport
sector specifically. Hence, the transport sector target of 14% renewables was enacted
under RED II and the overall renewable energy target was increased.
262.

Some of the amendments proposed by the European Parliament concerned palm

oil. In particular, the Parliament proposed that:
i.

A new recital (25(a)) should be introduced providing that: “[t]he resolution
of the European Parliament of 4 April 2017 on palm oil and deforestation
of rainforests called on the Commission to take measures to phase out the
use of vegetable oils that drive deforestation, including palm oil, as a
component of biofuels, preferably by 2020.”; and

ii.

Article 7(1) should be amended to provide that: “for the calculation of a
Member State's gross final consumption of energy from renewable energy
sources […] the contribution from biofuels and bioliquids produced from
palm oil shall be 0% from 2021”.

263.

The Parliament therefore, tabled an amendment which would have enacted more

stringent requirements as regards biofuels produced from palm oil. More precisely, the
Parliament requested the introduction of a provision which would have had the effect
that from 2021, no biofuels produced from palm oil would be eligible to contribute to
any of the Union’s renewable targets. In other words, biofuels produced from palm oil
would not have been eligible to form part of the share of energy to be sourced from

166

167

Exhibit EU-34, Report on the proposal for a directive of the European Parliament and of the Council on the
promotion of the use of energy from renewable sources (recast) (COM(2016)0767 – C8‑0500/2016 –
2016/0382(COD)).
Exhibit EU-35, Amendments adopted by the European Parliament on 17 January 2018 on the proposal for a
directive of the European Parliament and of the Council on the promotion of the use of energy from
renewable sources (recast) (COM(2016)0767 – C8-0500/2016 – 2016/0382(COD))1.
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renewables in the transport sector, including up to the 7% cap applicable to other
“conventional biofuels”.
264.

The justification cited by the Parliament for this proposal was the association

between palm oil production and tropical deforestation. This is evident from the terms
of the Resolution168. The Resolution focuses on the impacts of the illegal clearing of
tropical forests, in particular fires, for commercial agriculture, driven by overseas
demand for agricultural commodities. Indeed, the Resolution notes that 50% of the
area of illegally cleared forests is used for palm oil production for the EU market.
265.

Neither one of these proposed amendments to the Commission’s proposal was

accepted by the Council. RED II does not apply a different regime to palm oil based
biofuels169.
266.

Moreover, whilst on the basis of the criteria in the Delegated Regulation, palm oil

is identified as a “high ILUC-risk feedstock”, this is not premised exclusively on its link
to illegal tropical deforestation but is the objective consequence of the application of
the methodology which observed rates of expansion in to areas of high-carbon stock.
4.4.8. The European Parliament’s resolution of 4 April 2017 on palm oil and
deforestation
267.

Malaysia considers that the European Parliament’s resolution of 4 April 2017 on

palm oil and deforestation170 would demonstrate that the real objective of RED II, is
that imported biofuels be replaced by “domestically cultivated rape and sunflower
seeds”. That would clearly indicate that “the economic focus and protectionist agenda
of the high ILUC-risk mechanism and the related phase out” 171
268.

It is therefore appropriate to describe the European Parliament’s resolution of 4

April 2017 in greater detail to respond to Malaysia’s selective reading of that resolution.
269.

In this 15-page resolution the European Parliament runs a 360° analysis of the

climate change, environmental, deforestation and social implications of palm oil
production (and to some extent that of other vegetable crops and agriculture in
general). It then provides a number of wide ranging recommendations to the European
Commission and the EU Member States.
270.

168
169

170
171

In particular, the European Parliament:

Exhibit EU-36.
It is not contested that in the Delegated Regulation, on the basis of scientifically established criteria, palm oil
is identified as a high ILUC-risk feedstock.
Exhibit EU-36.
Malaysia’s first written submission, para. 52.
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Recognises that the conservation of the rainforest and global
biodiversity are of the utmost importance for the future of the
earth and humanity, but stresses that preservation efforts
should be combined with rural development policy
instruments to prevent poverty and bolster employment for
small farming communities in the areas concerned; 172
271.

And it also:
Calls on the Commission, and all Member States who have
not yet done so, to demonstrate their commitment to working
towards the establishment of an EU-wide national
commitment of sourcing 100 % certified sustainable palm oil
by 2020 …173

272.

The European Parliament then refers to the “… indirect effects of EU biofuel demand

associated with tropical forest destruction.”174 It notes that:
: … once Indirect Land Use Change (ILUC) is taken into
account, crop-derived biofuels can in some cases even result
in a net increase in greenhouse gas emissions, e.g. the
burning of habitats with high carbon stocks like tropical
forests and peatland;.175
273.

It then calls on the
… EU to take into account the impact of ILUC … in the reform
of the RED176
[and develop a] EU biofuels policy … that protect land of high
biodiversity value, high carbon stocks and peatland, and that
include social criteria;177

274.

It is in this context that the European Parliament refers to palm oil as a component

of biofuel and
Notes with concern that 46 % of total palm oil imported by
the EU is used for the production of biofuels and that this
requires the use of about one million hectares of tropical soils;
calls on the Commission to take measures to phase out the
use of vegetable oils that drive deforestation, including palm
oil, as a component of biofuels, preferably by 2020; [and]
… recommends finding and promoting more sustainable
alternatives for biofuel use, such as European oils produced
from domestically cultivated rape and sunflower seeds; 178
275.

It is abundantly clear that the European Parliament looks into the possible effects

of the EU demand of biofuels on climate change, deforestation and biodiversity, from
an environmental perspective and from a moral viewpoint at the same time.

172
173
174
175
176
177
178

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

EU-36,
EU-36,
EU-36,
EU-36,
EU-36,
EU-36,
EU-36,

point 21.
point 29.
point 76.
point 77.
point 78.
point 79.
points 82 - 83.
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Finally, the only reference to the promotion of EU domestic crops that can be used

for biofuel production comes at the very end of the document and is motivated by the
need to find “sustainable alternatives”.
277.

This resolution does not provide ammunition for protectionist claims. It robustly

supports a course of action tackling climate change, biodiversity and moral concerns.
4.5. Conclusion
278.

It follows from the above that the objectives of the EU Biofuels regime, including

those provisions characterised by Malaysia as constituting the “measures” under
review, can be traced back to the origin of the EU policy making and legislation in the
field of biofuels and renewable energy. Contrary to Malaysia’s assertions, they are not,
therefore, simply the product of a Resolution by the European Parliament, aiming to
afford protection to EU biofuel producers.
279.

The European Union has consistently sought to follow evolving scientific evidence

in designing its legislation and to account for and mitigate adverse environmental
effects that could be induced by its renewable energy policy. The measures concerning
biofuels have constantly sought to achieve a reduction in GHG emissions for the
purpose of mitigating climate change, while addressing the risk of biodiversity loss
associated with the promotion of different types of fuel, and notably “conventional
biofuels”. That policy has consistently tried to protect EU public morals, by responding
to the moral concerns raised by EU consumers and the international community with
regard to climate change and biodiversity destruction. It is therefore a consistent Union
policy position that schemes and initiatives aimed at promoting renewable energy,
including biofuels, must simultaneously contribute to multiple, core policy objectives
including climate change mitigation, environmental protection, preserving biodiversity
and the correlating moral concerns, as well as ensuring energy security and
sustainability. As scientific knowledge has evolved, so the focus of the Union’s
initiatives have shifted, but these concurrent policy goals have remained constant. It
is widely recognised that these objectives are inextricably linked. They cannot be
effectively pursued in isolation.

5. THE OBJECTIVES OF THE EU MEASURES
280.

As recalled above, the EU Biofuels regime in general and the measures challenged

by Malaysia (which form part of that regime), are designed to pursue at the same time
multiple, intertwined, legitimate objectives, none of which can be assessed in isolation.
Those objectives are:
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Achieving climate change mitigation through reducing GHG emissions and
decarbonizsng the transport sector;

-

Ensuring high standards of environmental protection including the preservation
of biodiversity, and avoiding the potential adverse effects resulting from the EU
renewable energy policy including biodiversity loss;

-

Addressing the European Union’s moral concerns associated with the protection
of the environment and preservation of biodiversity, and more generally,
combating climate change, and

-

Pursuing a sustainable energy policy to promote energy security, including in
terms of long-term fuel supply.

281.

The European Union believes that there should be no doubt that all of those policy

objectives are to be considered as legitimate. They reflect non-economic concerns
which the European Union has constantly and consistently addressed and they are
concerns that are widely shared by the international community. Indeed, in paragraph
605 of its first written submission, Malaysia states that “[t]o the extent that the Panel
would find that the measures at issue indeed pursue these objectives, [it] does not
dispute that they are, generally speaking, legitimate objectives.”
282.

It is, however, a recurrent theme in Malaysia’s first written submission that it seeks

to requalify and ultimately narrow the objectives of the measures it is challenging.
Moreover, Malaysia seeks to establish a hierarchy between the objectives pursued by
the European Union which is both misleading and unsubstantiated.
283.

For example, Malaysia characterises “avoiding additional GHG emissions by limiting

direct and indirect land-use change” as the primary objective pursued by the European
Union under RED II.179 The European does not contest that this is one of the objectives
it is pursuing, but it is not an end in itself, rather a means to secure the broader policy
goals described below.
284.

In the section below, the European Union further develops on the legitimacy and

the interrelationship between those objectives. To the extent necessary, the nature
and legitimacy of the objectives pursued are also addressed under the relevant
substantive claims.

179

Malaysia’s first written submission, para. 410.
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5.1. Climate change mitigation
285.

Climate change is a reality recognised by the international community. Climate

change poses a threat to humanity. It needs to be tackled urgently. On 22 April 2021
on Earth Day, the US president reminded world leaders that “… scientists tell us this is
the decisive decade”.180
286.

Climate change is disruptive181.

287.

It is disruptive because it raises polycentric issues unique in their scale and

complexity, which require action targeting different sectors and at different levels of
governance. It is disruptive because it demands that legal decisions are taken in
circumstances where scientific knowledge is still developing. It is disruptive because
measures taken to address climate change do not necessarily fit easily into existing
legal frameworks or into existing doctrinal paradigms. Caution is warranted and
precaution is essential.
288.

It is obvious that in order to mitigate climate, change any policy promoting the use

of renewable energy sources should avoid incentivising those renewable sources that
risk leading to an increase in GHG emissions.
289.

Combating climate change is a long standing commitment binding the European

Union.
290.

Under the Lisbon Treaty, combatting climate change on an international level has

become a specific objective of EU environmental policy, as well as being recognised as
a cross-cutting issue impacting other policy areas of which energy and transport.
Article 191(1) TFEU provides:
Union policy on the environment shall contribute to pursuit of
the following objectives:
- preserving, protecting and improving the quality of the
environment,
- protecting human health,
- prudent and rational utilisation of natural resources,
- promoting measures at international level to deal with
regional or worldwide environmental problems, and in
particular combating climate change.
291.

The Union’s commitment to climate change mitigation is reflected in international

legally binding commitments, EU legislation and in horizontal policy commitments.

180

181

.

Watch live: President Joe Biden hosts Earth Day summit with 40 world leaders
(https://www.youtube.com/watch?v=nzg2VK5iBHc ).
The Legally Disruptive Nature of Climate Change, Elizabeth Fisher, Eloise Scotford, and Emily Barritt,
(2017) 80(2)MLR173–201 [Exhibit EU-37]
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The Union has positioned itself as a global leader in the context of the fight to

mitigate climate change. The European Union, and each of the individual Member
States are party to the United Nations Framework Convention on Climate Change
(UNFCCC), agreed in 1992. The European Union and the Member States are also
signatories of the 1997 Kyoto Protocol 182.
293.

The UNFCCC provides that:
Acknowledging that change in the Earth's climate and its
adverse effects are a common concern of humankind,
Concerned that human activities have been substantially
increasing the atmospheric concentrations of greenhouse
gases, that these increases enhance the natural greenhouse
effect, and that this will result on average in an additional
warming of the Earth's surface and atmosphere and may
adversely affect natural ecosystems and humankind,

294.

On 5 October 2016, the European Union ratified the “Paris Agreement”, adopted at

the Paris climate conference (COP21) in December 2015, the first-ever universal,
legally binding global climate change agreement.
295.

The Paris Agreement reads in a relevant part:
Acknowledging that climate change is a common concern of
humankind, Parties should, when taking action to address
climate change, respect, promote and consider their
respective obligations on human rights, the right to health,
the rights of indigenous peoples, local communities,
migrants, children, persons with disabilities and people in
vulnerable situations and the right to development, as well as
gender
equality,
empowerment
of
women
and
intergenerational equity,

296.

The Katowice climate package adopted at the UN climate conference (COP24) in

December 2018 contains common and detailed rules, procedures and guidelines that
operationalise the Paris Agreement. Pursuant to those international obligations, the
European Union committed to a nationally determined contribution (NDC) to reduce
greenhouse gas emissions by at least 40% by 2030 compared to 1990. This forms part
of its wider 2030 climate and energy framework.
297.

In 2018, the Union adopted a legislative package to enable it to meet its

commitments under the Paris Agreement. This required changes to a number of
sectoral measures. Thus in addition to the measures introduced by RED II, the
Delegate Regulation and Regulation 2018/1999, legislation was passed to cover energy

182

The then 15 Member States of the EU and the European Commission jointly presented their instruments of
ratification to the United Nations on 31 May 2002.
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efficiency183, GHG emission targets not covered by the EU Emission Trading System 184,
and land-use, land-use change and forestry (“LULUCF”) 185.
298.

The European Union’s policy commitment to climate change mitigation is also

longstanding. The European Commission established the European Climate Change
Programme (ECCP) in 2000 to help identify the most environmentally and costeffective policies and measures that can be taken at European level to cut greenhouse
gas emissions. It has adopted a 2020186 and 2030 climate and energy package187, and
more recently has developed a 2050 long-term strategy188.
299.

In 2019, the European Union completed a comprehensive update of its energy

policy framework to facilitate the transition away from fossil fuels towards cleaner
energy and to deliver on the European Union’s Paris Agreement commitments for
reducing greenhouse gas emissions189. The stated goals of the strategy were, “putting
energy efficiency first, achieving global leadership in renewable energies, and providing
a fair deal for consumers”.
300.
i.

That strategy also identified that:
Growth in renewable energy should be driven by the most innovative technologies
that deliver substantial greenhouse gas savings;

ii.

The development of advanced alternative fuels for transport should be encouraged
through a blending mandate on fuel suppliers, while food-based biofuels should
progressively reduce their contribution to the EU's renewables target; and

iii.

The sustainability criteria should be extended to cover all types of bioenergy.

301.

The European Union’s continued commitment to climate change mitigation, and its

centricity as a policy objective is reflected in the policy priorities of the current
European Commission. Climate action is at the heart of the “European Green Deal”.
302.

As part of the European Green Deal, the Commission proposed in September 2020

to raise the 2030 greenhouse gas emission reduction target, including emissions and

183

184

185

186
187
188
189

Directive (EU) 2018/2002 of the European Parliament and of the Council of 11 December 2018 amending
Directive 2012/27/EU on energy efficiency.
Regulation (EU) 2018/842 of the European Parliament and of the Council of 30 May 2018 on binding annual
greenhouse gas emission reductions by Member States from 2021 to 2030 contributing to climate action
to meet commitments under the Paris Agreement and amending Regulation (EU) No 525/2013.
Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the inclusion of
greenhouse gas emissions and removals from land-use, land-use change and forestry in the 2030 climate
and energy framework. [EU-38]
See https://ec.europa.eu/clima/policies/strategies/2020_en#tab-0-1
See https://ec.europa.eu/clima/policies/strategies/2030_en
See https://ec.europa.eu/clima/policies/strategies/2050_en#tab-0-1
Exhibit EU-39 – Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee, the Committee of the Regions and the European Investment Bank, Clean
Energy for all Europeans, Com/2016/0860 Final.
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removals, to at least 55% compared to 1990. In order to do so, the Commission
indicated that it would launch proposals to revise the EU Emissions Trading System,
the Effort Sharing Regulation with Member States' emissions reduction targets and the
LULUCF Regulation by the end of 2021. In addition, the Commission launched a Climate
Pact in December 2020 and ran a public consultation for that purpose which elicited
more than 3,500 responses190.
303.

In line with the political commitments under the Green Deal, political agreement

was reached on a Climate Law in April 2021191 and the European Union submitted
proposals to revise a large number of instruments as part of its Fit for 55 Package with
the objective to further reducing GHG emissions and minimising the environmental
impacts of its energy policy.
304.

Climate change is recognised as a matter of public concern across the European

Union. A 2019 survey192 revealed that 93% of respondents considered climate change
to be serious problem and 23% considered it to be the most serious problem facing
the world today. Moreover, according to the same survey, across the Member States
citizens considered that responsibility for tackling climate change lies both with the
European Union and national governments 193 and more than eight in ten respondents
agreed that more public financial support should be given to the transition to clean
energies even if it means that subsidies to fossil fuels should be reduced. 92% of
respondents considered that climate change should be tackled through the setting of
ambitious targets to increase renewable energy use by 2030 and the same percentage
considered that greenhouse gas emissions should be reduced to create a carbon
neutral economy by 2050. The overall results of the survey, compared to previous
iterations in 2015 and 2017 showed the perception of an increasing seriousness of
climate change for respondents and increasing, widespread support for national and
EU-level measures to tackle it.
305.

The European Union is not alone in the fight against climate change. As mentioned

a number of important international agreements focus on this phenomenon and the
outcome of the COP 26 reflects the magnitude of concern in relation to this issue.
306.

Moreover, in more and more jurisdictions judges, lawyers, legislators are faced with

this matter. In September 2020, the European Court of Human Rights was invested

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12219-European-ClimatePact/public-consultation
191
Exhibit EU-40, Inter Institutional File: 2020/0036(COD) – Climate Law.
192
Exhibit EU-41 – Special EU Barometer 490 on Climate Change and Summary report.
193
More than half of all respondents think national governments (55%) or business and industry (51%) are
responsible for tackling climate change, while almost half (49%) mentioned the European Union.
190
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with the case Youth for Climate Justice v Austria, et al, where the claimants allege that
33 states have violated their human rights by failing to act fast enough on climate
change.194 Recently the Supreme Court of Canada has found that:
(2) The essential factual backdrop to these appeals is
uncontested. Climate change is real. It is caused by
greenhouse gas emissions resulting from human activities,
and it poses a grave threat to humanity’s future. The only
way to address the threat of climate change is to reduce
greenhouse gas emissions. […]
(12) Climate change has three unique characteristics that are
worth noting. First, it has no boundaries; the entire country
and entire world are experiencing and will continue to
experience its effects. Second, the effects of climate change
do not have a direct connection to the source of GHG
emissions. Provinces and territories with low GHG emissions
can experience effects of climate change that are grossly
disproportionate to their individual contributions to Canada’s
and the world’s total GHG emissions.[…] Third, no one
province, territory or country can address the issue of climate
change on its own. Addressing climate change requires
collective national and international action. This is because
the harmful effects of GHGs are, by their very nature, not
confined by borders.195
307.

Likewise, more recently the German Constitutional Court decided that the Federal

Climate Change Act of 12 December 2019, governing national climate targets and the
annual emission amounts allowed until 2030, is incompatible with fundamental rights
insofar as it lacks sufficient specifications for further emission reductions from 2031
onwards. Some of the most significant passages of the German Constitutional Court
decision read:
If there is scientific uncertainty regarding causal relationships
of environmental relevance, Art. 20a GG imposes a special
duty of care on the legislator. This entails an obligation to
even take account of mere indications pointing to the
possibility of serious or irreversible impairments, as long as
these indications are sufficiently reliable …
Furthermore, the objective duty of protection arising from
Art. 20a GG encompasses the necessity to treat the natural
foundations of life with such care and to leave them in such
condition that future generations who wish to continue
preserving these foundations are not forced to engage in
radical abstinence.196

194
195
196

Portuguese Youth Climate Case v 33 Countries (youth4climatejustice.org).[Exhibit EU-42]
Greenhouse Gas Pollution Pricing Act, 2021 SCC 11, Judgment of 25 March 2021 (Exhibit EU-43).
Constitutional complaints against the Federal Climate Change Act partially successful (Exhibit EU-44)
(Bundesverfassungsgericht - Press - Constitutional complaints against the Federal Climate Change Act
partially successful)
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5.2. Environmental protection and biodiversity
308.

According to a scientific report from 2019, 1 million species are threatened with

extinction on our planet.197 Biomass studies from 2018 show that 96% of the mass of
all mammals on Earth are the humans and their domesticated mammals, and only 4%
constitute whales, elephants, wolves and wild boar and all other wild mammals
together.198 Similarly, 70% of the mass of all birds are domesticated birds, mainly
chicken, and only 30% are hornbills, cassowaries, birds of paradise, herons and the
like altogether.
309.

As the Executive Secretary to the UN Convention on Biodiversity stated in

December 2020,
Humanity is under threat from multiple unprecedented and
interlinked crises that are disrupting our economies and the
day-to-day lives of people all around the world. The COVID19 pandemic and the climate and biodiversity crises cannot
be tackled in isolation.
310.

The fifth edition of the Global Biodiversity Outlook, released at the end of 2020,

clearly indicates that “humanity stands at a crossroads”. The window of opportunity
available to us to change course is short. Nature as a whole is being compromised as
humanity exploits its resources in unsustainable ways.” 199
311.

The UNDP has described the current global situation in the following terms:
We are witnessing our planet being pushed to its limits. We
face a global biodiversity emergency, a climate emergency,
and a public health emergency, all stemming from the
destruction of nature. Despite our best efforts, nations failed
to fully meet a single global target to protect nature in the
past decade. The impact of this is permeates our daily lives.
It is visible as we watch health systems unravel faced with
crushing caseloads from a virus that inflected humans due to
increasing wildlife contact. It is written in the faces of school
children marching to compel global leaders to take action to
mitigate the climate crisis. It is palpable as we watch our
planet’s iconic animals face extinction.200

312.

We are on the verge of an unprecedented biodiversity disaster in the history of

humankind. The Anthropocene becomes synonymous with the extermination of
species. After over exploitation caused by trophy and commercial hunting has depleted

Summary for policymakers of the IPBES 2019 Global Assessment Report on Biodiversity and Ecosystem
Services, (https://ipbes.net/global-assessment) (Exhibit EU-45).
198
Yinon M. Bar-on, Rob Philips and Ron Milo, Biomass distribution on Earth, PNAS June 2019, 2018115(25)65066511 (https://www.pnas.org/content/115/25/6506) (Exhibit EU-46).
199
Statement by Ms. Elizabeth Maruma Mrema, Executive Secretary of the Convention on Biological Diversity,
on the occasion of the eighth special session of the African Ministerial Conference on the Environment,
Online, 4 December 2020 (cbd.int). (accessed on 28 November 2021) [Exhibit EU-47]
200
See Transforming the biodiversity crisis into opportunity | United Nations Development Programme (undp.org)
197

71

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

wildlife populations, the shrinking of habitats and climate change gives the final coup
de grace to isolated, fragmented, weakened ecosystems.
313.

Amongst the numerous species affected by palm oil induced deforestation, orang-

utans are some of the most charismatic megafauna, loved by the public. 201
314.

The European Union takes these concerns seriously by taking action to avoid that

through its demand and market it contributes to increase emissions globally and
exacerbate the situation with biodiversity loss.
315.

Environmental protection is enshrined as a value of concern to the European Union

under Article 191 TFEU. The links between environmental protection, biodiversity,
climate change mitigation and the Union’s energy policy are long established.
316.

Under Article 4 of the Lisbon Treaty, environmental protection is a matter of shared

competence with the Member States. Nevertheless, consistent with the mandate under
the Lisbon Treaty, the European Union has adopted a significant body of legislation
aiming to ensure a high degree of environmental protection, including to protect and
promote biodiversity. This includes:

317.

i.

Legislation aimed at the preservation of nature and species; 202

ii.

Legislation aimed at the preservation of habitats203;

iii.

Legislation aimed at enhancing animal welfare; 204

European Union legislation, like that adopted by many Member States also draws

on International Conventions205. The European Union has expressed its position that
there should be an ambitious global agreement at UN Biodiversity Conference due to
take place in Kunming, China in 2021206.

See for instance: Holly Jonas et al, Addressing the impact of large-scale oil palm plantations on orangutan
conservation
in
Borneo
A
spatial,
legal
and
political
economy
analysis
(https://pubs.iied.org/sites/default/files/pdfs/migrate/12605IIED.pdf) (Exhibit EU-48); Hemanath Swarna
Nantha, Clem Tisdell, The orangutan–oil palm conflict: economic constraints and opportunities for
conservation,
Biodiversity
and
Conservation,
volume
18,
pp.
487-502(2009)
(https://link.springer.com/article/10.1007/s10531-008-9512-3) (Exhibit EU-49).
202
Birds Directive: Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009
on the conservation of wild birds (codified version of Directive 79/409/EEC as amended).
203
Habitats Directive: Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and
of wild fauna and flora; Regulation on Invasive Alien Species: Regulation (EU) No 1143/2014 of the
European Parliament and of the Council of 22 October 2014 on the prevention and management of the
introduction and spread of invasive alien species.
204
Seal Pups Directive: Council Directive 83/129/EEC of 28 March 1983 concerning the importation into Member
States of skins of certain seal pups and products derived therefrom.
205
For example, the EU is a party to the Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES).
206
See Exhibit EU-50 – Biodiversity Strategy for 2030, COM(2020) 380 final, page 2.
201
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In May 2020, the European Union adopted its Biodiversity strategy for 2030 207. This

emphasises the intrinsic link between the biodiversity crisis and the climate crisis.208
Section 2.2.5 of the Biodiversity strategy sets out the climate and environmental risks
created by the increasing use of certain sources for bioenergy and reiterates the
position that certain biofuels associated with high land-use change risk should be
phased out. Moreover, it confirms that “[t]he overall objective is to ensure that EU
regulatory framework on bioenergy is in line with the increased ambition set out in the
European Green Deal” and indicates that European Union and global biomass supply
and demand and related sustainability are undergoing assessment. This reflects the
dynamic nature and continued commitment to protecting biodiversity, including in the
context of the Union’s energy policy.
319.

It is a fact that agricultural commodities demand land and when demand is

stimulated beyond a level that can be absorbed by either intensification of production
or other yield increases, land is converted. The conversion of some types of land can
adversely affect biodiversity and lead to increased GHG emissions at the same time.
320.

The European Union pursues a broad policy on combatting deforestation, that goes

beyond the sphere of biofuels. Since 2003 the Commission has sought to address illegal
logging through the Forest Law Enforcement Governance and Trade (“FLEGT”) Action
Plan. As part of its 2008 Communication on tropical deforestation 209, the Commission
committed to studying the impact of EU consumption of imported food and non-food
commodities (e.g. meat, soybeans, palm oil, and metal ores) that are likely to
contribute to deforestation.
321.

In 2019, the European Union adopted a Communication on Stepping Up EU Action

to Protect and Restore the World’s Forests. 210 That Communication concluded that:
Deforestation is a major cause of biodiversity decline.
Emissions from land-use and land-use change, mostly due to
deforestation, are the second biggest cause of climate change
after burning fossil fuels. They account for nearly 12% of all
greenhouse gas emissions, and action in this area is
important to fight climate change

207
208

209

210

Exhibit EU-50 - COM(2020) 380 final.
See Exhibit EU-50, EU Biodiversity Strategy, page 2: “The biodiversity crisis and the climate crisis are
intrinsically linked. Climate change accelerates the destruction of the natural world through droughts,
flooding and wildfires, while the loss and unsustainable use of nature are in turn key drivers of climate
change. But just as the crises are linked, so are the solutions. Nature is a vital ally in the fight against
climate change.”
Exhibit EU-51, Commission Communication of 17 October 2008 entitled “Addressing the challenges of
deforestation and forest degradation to tackle climate change and biodiversity loss” (COM(2008)0645).
Exhibit EU-52: Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: Stepping up EU Action to Protect and
Restore the World’s Forests COM/2019/352 final.
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Moreover, the Communication identified that while most commodities associated

with deforestation and forest degradation are consumed at local or regional level, the
EU imports products “such as palm oil, meat, soy, cocoa, maize, timber, rubber ,
including in the form of processed products or services.” Hence, it calculated that
“when looking at deforestation embodied in total final consumption, the EU
consumption represents around 10% of the global share”.
323.

Subsequent to this Communication, the Council adopted Conclusions 211, which

noted the particular importance of forests for biodiversity and also took note of
Intergovernmental Panel on Climate Change (“IPCC”) special report on climate change,
desertification, land degradation, sustainable land management, food security and
greenhouse gas fluxes in terrestrial ecosystems, which recognises that net emissions
from land are mostly due to deforestation.
324.

In light of the Communication, the European Commission committed to assessing

additional (regulatory and non-regulatory) demand-side measures to increase supply
chain transparency and minimise the risk of deforestation and forest degradation
associated with products placed on the EU market. This commitment was further
reiterated in the European Green Deal, the EU Biodiversity Strategy for 2030, and the
EU Farm to Fork Strategy.
325.

Further to the Communication, the European Parliament decided to draft a

legislative-initiative report seeking proposals from the Commission on an EU legal
framework to halt and reverse EU-driven global deforestation.
326.

On 10 November 2020, the Council adopted Conclusions on Perspectives for the EU

forest-related policies and EU forest strategy post 2020. Those Conclusions emphasise
the links between the EU’s Forest Policy and the Biodiversity Strategy and the need to
continue to develop the synergies between the two 212.
327.

The Commission adopted a proposal on 17 November 2021 for a new EU regulation

to curb EU Driven deforestation and forest degradation.
328.

The protection of biodiversity and prevention of further biodiversity loss is not only

a concern for the European Union. It is universal value recognised in various
international instruments. The UN Convention on Biological Diversity provides that:
Conscious of the intrinsic value of biological diversity and of
the ecological, genetic, social, economic, scientific,

211

212

Exhibit EU-53: Conclusions of the Council and of the Governments of the Member States sitting in the Council
on the Communication on Stepping Up EU Action to Protect and Restore the World’s Forests.
Exhibit EU-54, Council Conclusions on Perspectives for the EU forest-related policies and EU forest strategy
post 2020.
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educational, cultural, recreational and aesthetic values of
biological diversity and its components.
Conscious also of the importance of biological diversity for
evolution and for maintaining life sustaining systems of the
biosphere,
Affirming that the conservation of biological diversity is a
common concern of humankind,
Reaffirming also that States are responsible for conserving
their biological diversity and for using their biological
resources in a sustainable manner,
Article 1
The objectives of this Convention, to be pursued in
accordance with its relevant provisions, are the conservation
of biological diversity, the sustainable use of its components
and the fair and equitable sharing of the benefits arising out
of the utilization of genetic resources.
329.

Similarly, CITES refers to:
Recognizing that wild fauna and flora in their many beautiful
and varied forms are an irreplaceable part of the natural
systems of the earth which must be protected for this and the
generations to come;
Conscious of the ever-growing value of wild fauna and flora
from aesthetic, scientific, cultural, recreational and economic
points of view;
Recognizing that peoples and States are and should be the
best protectors of their own wild fauna and flora;
Recognizing, in addition, that international co-operation is
essential for the protection of certain species of wild fauna
and flora against over-exploitation through international
trade;
Convinced of the urgency of taking appropriate measures to
this end;

330.

Also the world leaders declaration signed in Glasgow on 2 November 2021

emphasize the link between protection of forests, the preservation of biodiversity as a
key element to achieve sustainable development.213

5.3. The protection of EU public morals
331.

The fight against climate change and the preservation of biodiversity are matters

of public morals in the EU, as well as internationally. Both the UNFCCC and the Paris
Agreement acknowledge that change in the Earth's climate and its adverse effects are
a common concern of humankind. 195 States joined a UNESCO Declaration of Ethical
Principles in relation to Climate Change on 13 November 2017, when meeting in Paris
213

https://www.leaderspledgefornature.org/ [Exhibit EU-55]
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at the 39th session of UNESCO’s General Conference and stressed the urgency of a
response.214 By the same token, the UN Convention on Biological Diversity and CITES
acknowledge that conservation of biological diversity is a common concern of
humankind.
332.

According to the prevailing view in the European Union, climate change mitigation

is also an issue of public morals as the deterioration of the environment and global
warming directly affect the life of humankind on this planet. The younger generation
and future generations will experience those effects and those resulting from the
normative choices that governments are adopting and will adopt in the future to tackle
these issues. The huge public demonstrations that took place in Europe (and other
places in the world)215 in 2019 to push governments to do more to protect the
environment and combat climate change (which saw massive levels of participation
from the younger EU population) bear witness to the widespread moral concerns that
exist in the European Union and elsewhere associated with climate change and
destruction of biodiversity.
333.

The moral concerns associated to biodiversity loss were explicitly identified in RED

I when introducing the sustainability criteria, and repeated in the Fuel Quality Directive
as well as RED II.216 Even if the moral concerns expressed in that recital was about
biodiversity destruction triggered by direct land-use change, obviously ILUC raises the
same concerns, since it also lead to biodiversity destruction when increased demand
for crop based biofuels indirectly leads to expansion of agricultural production in high
carbon stock or biodiverse land.
334.

In September 2020, the European Commission launched a public consultation on

demand

driven

deforestation

and

forest

degradation

further

to

its

2019

Communication. The purpose of the open public consultation was to gather stakeholder
input on additional EU measures to tackle deforestation and forest degradation
associated with products placed on the EU market, and to ensure that all relevant
stakeholders were given the opportunity to share their views. It elicited 1,194,761

214
215

https://unesdoc.unesco.org/ark:/48223/pf0000260889.locale=en [EU-56]
https://www.euractiv.com/topics/climate-march/;https://www.euractiv.com/section/climate-

environment/news/four-million-join-students-in-climate-marches-building-pressure-onleaders/
https://en.wikipedia.org/wiki/September_2019_climate_strikes;https://www.theguardian.com/environment/liv
e/2019/mar/15/climate-strikes-2019-live-latest-climate-change-global-warming;
https://www.euronews.com/2019/09/20/global-climate-strikes-kick-off-ahead-of-un-summit-on-climatechange, https://www.nytimes.com/2019/09/20/climate/global-climate-strike.html (accessed on 28
November 2021) [Exhibit EU-57]
216
See RED I, recital (69) cited infra.
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public responses in the 14 week period in which it was open.217 The magnitude of this
response is indicative of the degree of public concern.
335.

According to a recent survey, the public considers that environment and climate

should be the number 1 priority of the present European Commission (38% of the
respondents, according to an EU-wide representative sample).218
336.

The European Parliament has consistently identified the public’s concerns as to the

impact of deforestation and biodiversity loss. It is in this context that the Parliament
adopted the Resolution of 4 April 2017 on Palm oil and deforestation.
337.

As Malaysia puts it, there is indeed a strong “an anti-palm oil sentiment in most EU

Member States and in the EU as a whole”. 219 While Malaysia considers that sentiment
to be unjustified, its existence is a fact which is easily explained when one considers
the growing body of evidence showing that palm oil expansion into lands with high
carbon stocks takes place at an alarming rate and it has disastrous effects on flora and
fauna.220
338.

As an expression of these growing concerns, on 28 November 2019, the European

Parliament adopted a resolution declaring "a global climate and environmental
emergency":
The European Parliament, […]
Declares a climate and environment emergency; calls on the
Commission, the Member States and all global actors, and
declares its own commitment, to urgently take the concrete
action needed in order to fight and contain this threat before
it is too late;
Urges the new Commission to fully assess the climate and
environmental impact of all relevant legislative and budgetary
proposals, and ensure that they are all fully aligned with the
objective of limiting global warming to under 1,5 °C, and that
they are not contributing to biodiversity loss; 221
Exhibit EU-58: Factual summary report on the public consultation on demand driven deforestation and forest
degradation.
Ref.
Ares(2021)432314
19/01/2021.
https://ec.europa.eu/info/law/betterregulation/have-your-say/initiatives/12137-Minimising-the-risk-of-deforestation-and-forest-degradationassociated-with-products-placed-on-the-EU-market/public-consultation.
218
Burson Cohn & Wolfe, European Commission Scoreboard 2014-2019, p.20, Q10 “What should the next
Commission’s
top
3
priorities
be?”
https://www.euractiv.com/wpcontent/uploads/sites/2/2019/02/EC_scoreboard-Results-Report.pdf (Exhibit EU-59).
219
Malaysia’s first written submission, para. 11. See also para. 38.
220
See, for instance, Strapasson A, Falcão J, Rossberg T, Buss G, Woods J et al. (2019) Land Use Change and
the European Biofuels Policy: The expansion of oilseed feedstocks on lands with high carbon stocks
(https://www.ocl-journal.org/articles/ocl/pdf/2019/01/ocl190034s.pdf) (Exhibit EU-60); Malins, C. (2019)
Risk management. Identifying high and low ILUC-risk biofuels under the recast Renewable Energy
Directive,
Cerulogy
(
https://www.transportenvironment.org/sites/te/files/2019_01_Cerulogy_Risk_management_study.pdf)
(Exhibit EU-61); Abod, S. et al. (2014), Relative Contributions of the Logging, Fiber, Oil Palm, and Mining
Industries
to
Forest
Loss
in
Malaysia,
in
Conservation
Letters,
Vol.
8,
Issue
1
(https://doi.org/10.1111/conl.12103) (Exhibit EU-62).
221
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0078_EN.html (Exhibit EU-63).
217
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On 22 October 2020 the European Parliament adopted a Resolution with

recommendations to the Commission on an EU legal framework to halt and reverse
EU-driven global deforestation. That Resolution underlines that approximately 80% of
global deforestation is caused by the expansion of land used for agriculture and pressed
for a more ambitious policy approach.222
340.

The link between the production of certain agricultural commodity crops and

deforestation is a matter of international concern. More than 180 governments,
companies, indigenous people’s organizations, and non-governmental organizations
have signed the New York Declaration on Forests (“NYDF”). 223 This calls for ending
deforestation from the production of agricultural commodities such as palm oil by no
later than 2020 as part of a broader goal of reducing deforestation 50% by 2020 and
eliminating it by 2030.224
341.

This link was acknowledged by the IPCC, who have also examined the relationship

between deforestation and climate change mitigation. In the 2014 AR5 report of
Climate Change Mitigation225, the IPCC noted that the agriculture, forest and other
land-use sector accounts for about a quarter of net anthropogenic GHG emissions
mainly from deforestation, agricultural emissions from soil and nutrient management
and livestock. The IPCC also found that opportunities for mitigation in the sector
include supply- and demand-side mitigation options. The supply-side measures
“involve reducing emissions arising from land-use change, in particular reducing
deforestation, and land and livestock management, increasing carbon stocks by
sequestration in soils and biomass, or the substitution of fossil fuels by biomass for
energy production (Table TS.3).”226
342.

Likewise, the UNFCCC decision affirms "(...) that all Parties should collectively aim

to slow, halt and reverse forest cover and carbon loss" and therefore encourages them
to "[...] address drivers of deforestation".227

222

223
224
225

226
227

Exhibit EU-64, European Parliament resolution of 22 October 2020 with recommendations to the Commission
on an EU legal framework to halt and reverse EU-driven global deforestation (2020/2006(INL)).
Exhibit EU-65, New York Declaration on Forests.
The EU is also a signatory.
See IPCC, 2014: Summary for Policymakers. In: Climate Change 2014: Mitigation of Climate Change.
Contribution of Working Group III to the Fifth Assessment Report of the Intergovernmental Panel on
Climate Change. https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_full.pdf[EU-66]
[EU-66]pages 86, 87.
The
Cancun
Agreements
(Decision
1/CP.16),
page
12
https://unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf [EU-67]
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5.4. The fight against climate change, the loss of biodiversity and the protection
of the EU public morals are intertwined objectives
343.

Forests and peatlands store huge amounts of carbon and are highly biodiverse.

Therefore, deforestation releases CO2, thereby contributing to climate change and to
biodiversity loss. . According to the Sixth Assessment report of the IPCC, land-use
changes (mostly deforestation and peat drainage) contributed approximately 15% of
global anthropogenic GHG emissions over the last decade.228 Biodiversity mitigates
climate change. Climate change severely affects biodiversity and it may cause the loss
of forest. Increased GHG emissions, accelerated biodiversity loss, increasing risk of
emerging zoonotic diseases (like the Covid-19 pandemic we are currently facing),
forest fires, desertification or floods, undermine livelihoods now and in the future, and
affect us all. All these closely knitted phenomena offend the EU’s public morals.
344.

In 2020, the Leaders’ Pledge for Nature, which is endorsed by Heads of State and

Government from 92 countries and the President of the European Commission for the
European Union, highlighted that
We are in a state of planetary emergency: the interdependent
crises of biodiversity loss and ecosystem degradation and
climate change - driven in large part by unsustainable
production and consumption - require urgent and immediate
global action. Science clearly shows that biodiversity loss,
land and ocean degradation, pollution, resource depletion and
climate change are accelerating at an unprecedented rate.
This acceleration is causing irreversible harm to our life
support systems and aggravating poverty and inequalities as
well as hunger and malnutrition. Unless halted and reversed
with immediate effect, it will cause significant damage to
global economic, social and political resilience and stability
and will render achieving the Sustainable Development Goals
impossible.
Biodiversity loss is both accelerated by climate change and at
the same time exacerbates it, by debilitating nature’s ability
to sequester or store carbon and to adapt to climate change
impacts. Ecosystem degradation, human encroachment in
ecosystems, loss of natural habitats and biodiversity and the
illegal wildlife trade can also increase the risk of emergence
and spread of infectious diseases.229

Chapter 5 of the first part of the Sixth Assessment report (AR6) Table 5.1 in
Canadell, J.G., P.M.S. Monteiro, M.H. Costa, L. Cotrim da Cunha, P.M. Cox, A.V. Eliseev, S. Henson, M. Ishii, S.
Jaccard, C. Koven, A. Lohila, P.K. Patra, S. Piao, J. Rogelj, S. Syampungani, S. Zaehle, and K. Zickfeld,
2021: Global Carbon and other Biogeochemical Cycles and Feedbacks. In Climate Change 2021: The
Physical Science Basis. Contribution of Working Group I to the Sixth Assessment Report of the
Intergovernmental Panel on Climate Change [Masson-Delmotte, V., P. Zhai, A. Pirani, S.L. Connors, C.
Péan, S. Berger, N. Caud, Y. Chen, L. Goldfarb, M.I. Gomis, M. Huang, K. Leitzell, E. Lonnoy, J.B.R.
Matthews, T.K. Maycock, T. Waterfield, O. Yelekçi, R. Yu, and B. Zhou (eds.)]. Cambridge University Press.
In Press
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_Chapter_05.pd [EU-68]
229
https://www.leaderspledgefornature.org/ [Exhibit EU-55]
228
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The link between climate change and the protection of natural habitats is clearly

recognised in the Paris Agreement which reads in a relevant part:
Noting the importance of ensuring the integrity of all
ecosystems, including oceans, and the protection of
biodiversity, recognized by some cultures as Mother Earth,
and noting the importance for some of the concept of "climate
justice", when taking action to address climate change.
346.

The same link was confirmed by the UN’s General Assembly President’s message

on Earth, who stated that “we must prioritise the sustainable use of planetary resources
when pursuing industrial growth – notably in food production and agriculture. We need
to protect biodiversity in our climate action efforts, industrial practices and urban
expansion.”230
347.

Most recently, world leaders in Glasgow, including those of Malaysia and Indonesia:
Emphasise[d] the critical and interdependent roles of forests
of all types, biodiversity and sustainable land use in enabling
the world to meet its sustainable development goals; to help
achieve a balance between anthropogenic greenhouse gas
emissions and removal by sinks; to adapt to climate change;
and to maintain other ecosystem services. 231

348.

Therefore, the fact that climate change affects biodiversity should not come as a

surprise. Recent studies overwhelmingly demonstrate that biodiversity loss has
significant repercussions, including with regard to climate change. At the same time,
climate change induces biodiversity loss and biodiversity loss leads to climate change,
as recent studies have shown. Leading biodiversity and climate experts have stressed
that:
Biodiversity loss and climate change are both driven by
human economic activities and mutually reinforce each other.
Neither will be successfully resolved unless both are tackled
together. This is the message of a workshop report, published
today by 50 of the world’s leading biodiversity and climate
experts 232
349.

For instance, wildlife can help forests to store carbon more efficiently: elephants

are in fact climate change activists,233 and a plethora of other wildlife follow their lead.
230

231

232

233

UN’s General Assembly President Tijjani Muhammad-Bande’s message on Earth day 22 April 2021
https://www.un.org/en/observances/earth-day/message. (accessed on 28 November 2021) [Exhibit EU69]
Glasgow Leaders’ Declaration on Forest and Land Use https://ukcop26.org/glasgow-leaders-declaration-onforests-and-land-use/[EU-70]
https://ipbes.net/sites/default/files/202106/20210606%20Media%20Release%20EMBARGO%203pm%20CEST%2010%20June.pdf
[EU-71]
IPBES-IPCC
Co-Sponsored
Workshop
Report
on
Biodiversity
and
Climate
Change
https://ipbes.net/events/launch-ipbes-ipcc-co-sponsored-workshop-report-biodiversity-and-climatechange
Did you know that forest elephants may render a carbon storage service of tens of billions of euros? Carbon
stocks in central African forests are enhanced by elephant disturbance. Take forest elephants out, and
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Amongst the best-known examples are whales,234 bison235 or sea otters236, which can
render "ecosystem services" (including carbon storage services) in the range of billions
and billions of euros or dollars. The list of examples can be much longer, including
forest gardeners such as hornbills or monkeys, which help spread seeds far and wide.
350.

Finally, biodiversity is of direct interest to human health, and rainforests are some

of the greatest sources of medical solutions.237
351.

Therefore, while the fact that the measures at issue pursue climate change

objectives may be the most obvious one, they concurrently seek to contribute to the
protection of biodiversity and the EU public morals.
352.

The issues at the heart of the EU’s measures, climate change and biodiversity loss,

affect and concern us all. That climate change, environmental degradation and
biodiversity are inseparably linked to moral and ethical concerns transcends
boundaries, professions, age or wealth. From religious leaders of all faiths to scientists,
politicians and Hollywood actors, from teenage kids to grandmas and grandpas,
reactions are raucous. The Imam Mahdi Association of Marjaeya stated that: “It is our
religious and moral obligation to ascertain the longevity of Earth’s various

scientists predict a 7% drop in the aboveground forest biomass. Should they disappear, Africa’s rainforest
will lose carbon stocks the equivalent of France’s total CO2 emissions for 27 years. Fabio Berzaghi et al.,
Carbon stocks in central African forests enhanced by elephant disturbance, Nat. Geosci. 12: 725–729,
2019 (Exhibit EU-72); Ralph Chami et al., The Secret Work of Elephants, Finance and Development
Magazine, IMF, 2020 (https://www.imf.org/external/pubs/ft/fandd/2020/09/how-african-elephants-fightclimate-change-ralph-chami.htm)
(Exhibit
EU-73);
See
also
https://www.theguardian.com/environment/2021/jan/28/how-much-is-an-elephant-worth-meet-theecologists-doing-the-sums-aoe.
234
It may seem counter-intuitive that more whales mean more fish and more CO2 storage. In fact, studies have
shown that by diving deep and feeding on these food sources, then by releasing the manure in shallower
waters, whales favour the growth of phytoplankton. Whale dung is literally a gift from the Gods for whole
marine ecosystems. Oceans are capable of storing more CO2 than the Amazonian rain forest. Furthermore,
phytoplankton is consumed by zooplankton, which in turn is eaten by fish etc. See
https://www.nationalgeographic.com/environment/2019/09/how-much-is-a-whale-worth/; [Exhibit EU74]
https://www.theguardian.com/commentisfree/2014/jul/08/whale-poo-reverse-climate-change.
[Exhibit EU-75]
235
Bison and other mega herbivores may have an important role in the maintenance of the permafrost and in
avoiding global warming. By ploughing the snow with their massive heads, in search of the grass, bison
expose the land in winter and favour its cooling off. Otherwise, the blanket of snow offers insulation from
cold and the superficial soil will not freeze again. The permafrost is a climatic bomb. If the permafrost
melts, it is estimated that it will release two times more carbon in the atmosphere than by burning all the
world’s remaining forests twice over. Moreover, the way that bison massage the land under their hooves,
fertilize it and carry on the seeds of different plants leads to a much biodiverse grassland vegetation
(https://www.lifegate.com/people/news/pleistocene-park-siberia-climate-change;
[Exhibit
EU-76].
https://www.economist.com/christmas-specials/2020/12/19/one-russian-scientist-hopes-to-slow-thethawing-of-the-arctic).[EU-77].
236
Sea otters feed on sea urchins, which in turn feed on kelp. Kelp forests provide an important CO2 underwater
storage and essential habitat for the nurseries of different fish species. The elimination of sea otters has
lead to the proliferation of sea urchins, which led to the disappearance of kelp. See e.g.
https://ww2.kqed.org/quest/2014/01/14/sea-otters-urchins-kelp-climate-change/. [Exhibit EU-78].
237
See e.g. Eric Chivian, Aaron Bernstein, Sustaining life: how human health depends on biodiversity, Oxford
University Press, 2008.
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ecosystems.”238 Rabbi David Rosen affirmed that: “To fail to ensure the health and
strength of the forests is not only to imperil humanity’s future […] It is to fail the Divine
charge to humanity to protect the Garden of our world.”239 The EU provides a more
detailed account of such positions as exhibits.240
353.

It has been recognized in an international context that “climate change mitigation

is a moral, ethical and economic imperative”. 241 Indeed, “when people look back on
this era that we’re living in… they will not assess many of the things that we consider
political hot buttons of the day. They will assess this era based on how we responded
to biodiversity loss.”242
354.

As already mentioned, the European Parliament adopted the Resolution of 4 April

2017 on Palm oil and deforestation and the resolution declaring "a global climate and
environmental emergency" on 28 November 2019, which reflect these widely
recognised moral concerns.
5.5. Fighting climate change and biodiversity loss requires policies addressing
land use change
355.

Fighting climate change and biodiversity destruction requires a multitude of actions

at different levels of governance and applying to different sectors. They also require
policies seeking to regulate land use change.
356.

The European Union’s policy choice to address land-use change, both direct and

indirect, is a legitimate means of addressing GHG emissions (climate change
mitigation) and reducing the environmental impact of increased demand for renewable
energy, and in particular, increased demand for the agricultural commodities used to
produce “conventional biofuels” in the European Union.
357.

It is an approach which has been applied in other non-EU countries. In particular,

ILUC is also regulated in the United States.
358.

The US Renewable Fuel Standard (“RFS2”) is a standard aimed at increasing the

production and use of renewable fuel in the US by setting volumetric targets. The RFS2

238

239

240
241

242

Imam Mahdi Association of Marjaeya (I.M.A.M.), Preserving Earth: A Moral and Religious Obligation, 24
July 2019, https://imam-us.org/preserving-earth-a-moral-and-religious-obligation (Exhibit EU-79).
Rabbi David Rosen, International Director of Interreligious Affairs of the American Jewish Committee,
Interfaith Rainforest Initiative, Oslo, June 2017 (Exhibit EU-80).
Exhibits EU-81 to EU-115
United Nations, Note to Correspondents: Joint Appeal from the UN System to the Secretary-General’s
Climate Action Summit, 9 May 2019, https://www.un.org/sg/en/content/sg/note-correspondents/201905-09/note-correspondents-joint-appeal-the-un-system-the-secretary-general’s-climate-action-summit.
(accessed on 28 November 2021)? [EU-116]
Edward Norton, UN Goodwill Ambassador for Biodiversity, UN Convention on Biological Diversity (CBD)
Press Conference, Press Release (cbd.int), 8 July 2010 (Exhibit EU-115).

82

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

applies to producers and importers of gasoline and diesel in the US: it does not regulate
fossil fuels.
359.

It mandates the use of 36 billion US gallons (136.3 billion litres) of renewable fuel

by 2022. The RFS2 determines four categories of renewable fuels: cellulosic biofuel,
biomass-based diesel, advanced biofuel and renewable biofuel. It specifies a minimum
GHG reduction threshold for each type of renewable fuel. To determine whether a
biofuel can qualify as renewable fuel, and in which of the four categories, the carbon
intensity of that biofuel is compared with the carbon intensity of baseline gasoline and
diesel. The baseline reference is gasoline or diesel produced in the crude mix in the US
in 2003. Life-cycle analysis has been used to estimate carbon intensity for various
fuels. For biofuels, emissions from ILUC are included.
360.

In December 2020, Canada published draft Clean Fuel Regulations which also

propose to address ILUC effects of fuels.243

6. SCIENTIFIC GROUNDS SUPPORTING THE EU BIOFUELS REGIME
361.

In this section, the European Union summarises the scientific grounds supporting

the EU policy and the EU public's moral concerns relating to the adverse effects
associated with increasing demand for certain food-crop based biofuels. The European
Union will show that, according to some qualified scientific opinions:
i.

biofuels are potentially an effective way of decreasing overall GHG
emissions in the transport sector and thus their promotion may
contribute both to climate mitigation, environmental and renewable
energy policy objectives;

ii.

biofuels do not emit significantly less GHG than fossil fuels at the point
of use. Their GHG benefits are derived from the production process of
the feedstock used for biofuel production, and therefore, land use is a
key parameter in assessing the potential of biofuel to reduce GHG
emissions.

iii.

increased demand for “conventional biofuels” is associated with risks of
land-use change, both direct land-use change and indirect land-use
change, as it stimulates demand for the agricultural commodities used
to produce them. Where this demand cannot be met through
intensification of production or yield increases on existing land, more

243

Canada Gazette, Part 1, Volume 154, Number 51: Exhibit EU-117
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land, over and beyond existing uses is required to produce sufficient
quantities to meet demand;
iv.

indirect land-use change can give rise to emissions but these cannot be
calculated in the same way as those emissions associated with direct
land-use change. Nonetheless, modelling has shown that ILUC emissions
are a matter of serious concern;

v.

land-use change, notably conversion to croplands can lead to other
adverse impacts on the environment, including loss of biodiversity;

vi.

certain crops used for biofuel production present particularly significant
risks of indirect land-use change of an environmentally problematic
nature, or which would be more likely to lead to high GHG emissions.
Therefore, in light of the EU policy objectives it is reasonable and
legitimate to pursue a regulatory approach that seeks to distinguish
between crops; and

vii.

palm oil, which is a feedstock commonly used to produce “conventional
biofuels”, is associated with a high risk of indirect land-use change into
areas of high-carbon stock and with significant adverse environmental
effects.

362.

At the outset, it must be emphasised that, when considering the scientific reports

discussed below, it is not the Panel's task to choose one among the various expert
opinions available or to substitute its own scientific judgment. Rather, the Panel's task
should be limited to examine (insofar as Malaysia contests that the EU policy choices
which are reflected in the ‘measures’ at issue are based on science) whether such
choices can find adequate support on qualified scientific opinions, irrespective of
whether they represent the majority view. 244
363.

In this regard, the Union recalls that, as is noted in the Status Report, the review

of the scientific literature on the expansion of production areas of agricultural
commodities into high-carbon-stock land found that:
no single study provides results for all feedstocks that are
used for the production of biofuels, bioliquids and biomass
fuels.245
364.

As a result, it is necessary to consider, as the Union did, a range of scientific studies

to appreciate the interaction between the different policy objectives pursued by the EU
Biofuels regime.

244
245

Cf. Appellate Body Report, EC – Asbestos, para. 178.
Exhibit EU-3, Status Report, page 7.
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The European Union further recalls that it has consistently relied upon the latest

available scientific evidence to guide its biofuels policy, including when establishing the
EU Biofuels regime. Of particular relevance to the structure and operation of the EU
Biofuels regime are the reports prepared immediately prior to and in the course of the
legislative process, including:
-

The impact assessment for the ILUC Directive246;

-

The Study Report on Reporting Requirements on Biofuels and Bioliquids
Stemming from the Directive (EU) 2015/1513 247;

-

The explanatory memorandum and Impact assessment for RED II; 248 and

-

The Status Report;249

-

The GIS-based assessment,250 whose results are incorporated in the Status
Report.

366.

All of these documents identify and cite scientific studies and modelling techniques

which were extensively reviewed when formulating the Union’s policy as well as the
criteria retained to determine a high ILUC-risk feedstock. As scientific knowledge is not
static but dynamic, it is important to take into account that the methodology relied
upon to set the criteria in the Delegated Regulation reflects what the European Union
considered to be a sound approach at the time the legislation was enacted and that
this methodology is to be updated regularly. The chosen methodology is scientifically
robust.

Exhibit EU-26.
Exhibit EU-28. Study Report on Reporting Requirements on Biofuels and Bioliquids Stemming from the
Directive (EU) 2015/1513, Geert Woltjer, Vassilis Daioglou, Berien Elbersen, Goizeder Barberena Ibañez,
Edward Smeets, David Sánchez González, Javier Gil Barnó. This included a review of scientific literature
published in 2012-2016 period, and included also the main landmark studies on ILUC published before
2012.
248
Exhibit EU-13, Commission Proposal RED II. The Explanatory Memorandum, section 3.3 identifies the following
scientific sources: Study on the impact assessment for a new Directive mainstreaming deployment of
renewable energy and ensuring that the EU meets its 2030 renewable energy target - ECN, Oeko Institute,
Eclareon, REBEL, SUER, BBH. • Study on Technical Assistance in Realisation of the 2016 Report on
Renewable Energy, in preparation of the Renewable Energy Package for the Period 20202030 in the
European Union - Öko-Institut, E3-Modelling, Observ’ER, COWI. • Supporting investments into renewable
electricity in context of deep market integration of RES-e after 2020: Study on EU-, regional- and nationallevel options - Cambridge Economic Policy Associates (CEPA). • Study on the sustainable and optimal use
of biomass for energy in the EU beyond 2020 – PricewaterhouseCoopers, Vito, TU Wien, Utrecht University,
INFRO, Rutter Soceco. • Carbon impacts of biomass consumed in the EU - Forest Research UK, VTT, North
Energy, Alterra. • Study on impacts on resource efficiency on future EU demand for bioenergy, IISA,
Idufor, EFI, Oeko Institute, IEEP
249
Exhibit EU-3.
250
Exhibit EU-3, Annex 2, GIS analysis, page 13.
246
247
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6.1. Biofuels may contribute to lower GHG emissions
367.

There is a scientific basis for pursuing a policy that promotes the use of biofuels in

the transport sector on the grounds that these types of fuel may result in lower
greenhouse gas emissions than those associated with the use of other forms of energy,
particularly fossil fuels. It follows that biofuels may legitimately be considered to
constitute a means of achieving the EU’s climate change mitigation objectives.
368.

The emissions associated with the cultivation, processing and transport of biofuels

have been extensively analysed by the Commission both in the context of its transport
policy and in the context of the proposal for the Directive, 251which ultimately led to the
adoption of RED II.
369.

The targets set in different legislative measures, including the Fuel Quality Directive

and RED I, are built upon projections252 which examined the potential for fuels from
renewable sources to achieve the (then) 10% renewable energy target for the EU
transport sector. The JEC also calculated a fossil fuel comparator (“FFC”). The input
data and methodology for calculating direct emissions from biofuels was extensively
reviewed by stakeholders before its publication in 2008.
370.

A key rationale for increasing the use of biofuels in the transport sector in the

European Union is that they may be associated with lower GHG emissions than fossil
fuels and hence are potentially capable of assisting in the decarbonisation of the
sector.253 However, the GHG benefits of biofuels do not emanate from the use phase
(which is not significantly different from fossil fuels), but depend crucially on land use
in the production phase, where the carbon in the fuel is absorbed from the atmosphere.
371.

In its impact assessment for the ILUC Directive, the Commission examined the

likelihood of these GHG reductions occurring in different scenarios and concluded that
not all legislative approaches could deliver the same degree of certainty that the
European Union’s emissions reduction targets would be achieved.254
372.

Moreover, the Impact Assessment concluded that “irrespective of the emissions

from conventional sources of fossil fuels, if biofuels are to lower the overall greenhouse
gas emissions from transport fuels significantly and to an increasing degree, the
greenhouse gas intensity has to be reduced over time.” 255

251
252

253
254
255

Exhibit EU-13.
Exhibit EU-118, EU renewable energy targets in 2020: Revised analysis of scenarios for transport fuels - JEC
Biofuels Programme, ISBN 978-92-79-36818-9 (PDF).
See Exhibit EU-5.
Exhibit EU-9, Impact Assessment RED II, Summary table.
Exhibit EU-9, Impact Assessment RED II, section 2.4.3.
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There is therefore, a scientific basis for incentivising the consumption of those

biofuels with particularly low overall GHG emissions (i.e. advanced biofuels).
6.2. There is a link between biofuel production and land-use change
374.

The production of crop-based biofuels, also known as “conventional biofuels”,

requires agricultural commodities.
375.

The Impact Assessment for the ILUC Directive256 identifies that the basic driver for

indirect land-use change is an increased demand for agricultural commodities. It
concludes that increased demand is partly a result of increasing demand for biofuels
and hence increased biofuel production, in a situation where potential yield increases
are limited and demands (most notably for food and feed) are not fully elastic.257
376.

Malaysia itself recognises this phenomenon:
Red I introduced an important incentive for the use of biofuels
in the transport sector and, thereby, for the increased
production of oil crops and oil crop-based biofuel feedstocks
in the EU and around the world, including for oil palm
cultivation and palm oil production in Malaysia258

377.

Where increased demand in crop-based biofuels cannot be met by yield increases,

there is pressure to convert land to biofuel crop production. Where this occurs, it is
characterised as direct land-use change. Direct land use change may, depending on
the land affected, give rise to greenhouse gas emissions.
378.

Under the EU biofuels regime, the sustainability and greenhouse gas emissions

criteria in Article 29 RED II are designed to address the potential adverse effects of
direct land use change. In particular, pursuant to these criteria, fuels produced from
agricultural biomass that was made from raw materials sourced from land that had a
certain status (peat, land with high biodiversity value, high carbon stock, etc.) will not
be eligible to contribute to the Union’s renewable energy targets.
379.

Moreover, all potentially eligible fuels (i.e. those for which the production involved

land use changes other than that which renders them automatically ineligible), must
demonstrate a net greenhouse gas emission saving over fossil fuel comparators. The
emissions are calculated using a life cycle analysis. Where applicable, this analysis
includes the emissions resulting from the conversion of non-agricultural land to land
used for biofuel crop production using the greenhouse gas emissions methodology.
380.

Where existing agricultural land previously used to produce crops not used for

biofuels is used to for biofuel crop production, but the non-fuel demand for the same
256
257
258

Exhibit EU-26, section 2.5.1.
Exhibit EU-9, Impact Assessment RED II, section 2.5.1.
Malaysia’s first written submission, para. 30.
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or other agricultural commodities has not diminished and cannot be met through
productivity increases, land use change is stimulated. Crops which are displaced to
make space for additional biofuel crop production must be grown elsewhere to meet
non-fuel demand. Any further expansion of agricultural land to cultivate those
displaced crops represents indirect land-use change.
381.

The driving force for agricultural land expansion remains the increased demand for

biofuel crops. However, the specificity is that the shift in land use could be evidenced
by a change in production level of the same or another agricultural product in the same
country or in country different from where the crop used to satisfy biofuel demand is
grown.
382.

Indeed, ILUC is a global phenomenon that is transmitted through global markets

for agricultural commodities. As a consequence, ILUC induced by policies that promote
biofuels may occur anywhere in the world and neither necessarily in the country or
region that implemented the policy, nor in the country that produced the feedstock
used for biofuel production.259
383.

There is moreover evidence confirming a) that demand for the agricultural

commodities used to produce biofuels has increased and will continue to increase; and
b) that this demand cannot be fully met by yield increases.
384.

Table 1 in the Status Report 260 identifies the growth in demand for different

agricultural commodities used to produce biofuels in the period from 2008 to 2016.
This shows an increase in production for all major agricultural commodities that are
used for the production of “conventional biofuels”, with the exception of barley and
rye.
385.

This is at least partly attributable to the growth in demand for the biofuels

themselves. The Table was compiled using data from FAOstat and USDA-FAS. The
European Union further notes that the increase in demand for agricultural commodities
used to produce biofuels has been identified by the IPCC and is also an accepted trend
in various scientific reports.261
386.

As regards yield increases, some scientific evidence indicates that the increase in

potential yields, i.e. the yield that can be reached with current technology at optimal
conditions, ranges between 0.6% and 1.1% annually.262 However, there is uncertainty

259

260
261

262

See Exhibit EU-119, Working Paper by R. Delzeit et al., “Indirect land use change (ILUC) revisited: An
evaluation of current policy proposals”, (Kiel Institute for the World Economy, 2017), pages 15-17 partially
reproduced in Exhibit EU-120.
Exhibit EU-3.
See IPCC AR5, https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_full.pdf and Exhibits EU-121,
section 4.2.1, [MYS-19], Exhibit [MYS-20], page 12, section 4.2.
Exhibit EU-28, Study Report, page 63 citing Baldos & Hertel, 2016; Burney, Davis, & Lobell, 2010).
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as to whether this rate in increase in potential yield could be maintained. For instance,
the Study Report indicates that:
Statistically, the expectation is that the growth rate of yields
will be lower in the future, especially because yields were
growing at an arithmetic rate instead of a geometric rate,
implying that the percentage rate of yield growth is going
down (T. Searchinger, Edwards, Mulligan, Heimlich, & Plevin,
2015b).263
387.

In the particular case of oil palm, yield increase contributed less than 5% to the

increase in global production from 2008-2019, so that more than 95% came from area
increase. Furthermore, the world average yield of palm oil fruit has not increased
overall since 2011.264
388.

As the yield increases for some crops cannot meet the increased overall levels of

demand, there is an expansion in the land used to cultivate them. This expansion would
be further exacerbated by generating further demand for the same agricultural
commodities by promoting the increased use of biofuels produced from them.
389.

The expansion of land used to cultivate specific feedstock can be observed. It has

also been the subject of scientific studies.
390.

As is reflected in the Status Report, the number of scientific studies devoted to

individual crops is variable. There is more research on the implications of land use
change associated with the production of palm oil and soybean. The status report
reviewed the relevant literature with the aim of estimating the fraction of the expansion
of each crop that involves conversion of high-carbon stock land. High carbon stock land
comprises mostly forest and peatland. As already mentioned, for deforestation by oil
palm, the status report reviewed 3 global and 8 regional studies.
391.

However, some studies have also examined the rate of expansion into areas of land

with high-carbon stock, including Miettinen et al. [2012, 2016]. The Status Report,
based on Miettinen et al. [2012, 2016] and assuming zero peatland drainage for palm
in the rest of the world, gives a weighted average estimate of 23% expansion of palm
oil onto peat for the whole world between 2008 and 2011. 265 Other methods, such as
the GIS-based assessment, a satellite modelling described in the Status Report
complemented the literature review and showed the relationship between each of the
crops and deforestation, using a uniform method for all crops. The GIS-based
assessment is further discussed below in this Section.

Exhibit EU-28, Study Report, page 64.
This calculation is based on data on yield, production and area harvested of palm fruit from FAOSTAT
database; https://www.fao.org/faostat/en/#data/QCL
265
Exhibit EU-3, page 8.
263
264
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6.3. ILUC emissions from biofuel production cannot be accounted for using an
attributional life cycle analysis
392.

There is a body of scientific evidence, which identifies that land-use change

resulting from increased biofuel production causes GHG emissions.266 The Study
Report267 states:
The incremental use of land for agricultural production,
whether a result of demand for biofuels, food, feed or other
non-food applications, leads directly or indirectly to an
increase of GHG emissions and to loss of natural habitats with
adverse effects on biodiversity and ecosystem services.
393.

The level of emissions resulting from direct land-use change can be directly

observed and measured, and are taken in to account in the life cycle of the bioenergy
product. Malaysia does not take issue with this.
394.

On the other hand, ILUC does not lend itself to the same regulatory approach. As

is reflected in the policy documents underpinning the EU Biofuels regime,268 ILUC
emissions cannot be measured or quantified directly, because ILUC is by definition an
indirect phenomenon. This does not mean, however, that ILUC does not exists or that
it does not give rise to emissions. On the contrary, some studies find that ILUC
emissions may be larger than the direct emissions included in the life-cycle
calculation.269 In any event, ILUC modelling is sufficiently robust to determine that
ILUC represents a significant concern.
395.

While acknowledging the limitations of ILUC calculations, more recent studies

confirm the importance of ILUC as a phenomenon that should be taken into account in
climate change mitigation policies:
We were able to show, among other things, that the
modelling of GHG emissions caused by iLUC is carried out with
a range of modelling approaches. These include economic
models, combinations with Life Cycle Assessment, and
approaches based on cause–eﬀect relationships and
simpliﬁed approaches with historical trend data. However,
there are several other approaches to model iLUC eﬀects,
such as biophysical and system dynamic models. Based on
the results of the diﬀerent modelling approaches, we
conclude on the one hand that iLUC is a key issue for the
implementation of policies aimed at increasing the use of
biofuels as a means to mitigate climate change.270
266

267
268
269
270

The existence of a link between land-use change and biofuel production has been established in multiple
international studies of which IFPRI , Laborde (2011); Keeney and Hertel (2009); Searchinger (2008) but
does not, in any event, appear to contested as such by Malaysia.
Exhibit EU-28, page 21.
Exhibit EU-9, Exhibit EU-3.
Plevin et al. 2010 cited in Exhibit EU-119.
Sumﬂeth et al., Recent Developments in Low iLUC Policies and Certiﬁcation in the EU Biobased Economy,
Sustainability 2020, 12(19), 8147; https://doi.org/10.3390/su12198147 (Exhibit EU-122).
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The approach adopted in the EU Biofuels regime reflects the fact that the European

Union considers that on the basis of existing techniques, “modelling” ILUC emissions
does not produce a sufficiently certain result to allow them to be accounted for using
the same methodology as that applied to direct land-use change emissions.
397.

There is, however, scientific evidence that confirms it is possible to determine

whether stimulating demand for a specific feed crop is likely to give rise to ILUC on to
land associated with particularly high levels of emissions (due to high-carbon stock)
and/or ILUC which would cause significant adverse environmental effects.
398.

At the time that the Commission made its proposal for the ILUC Directive (in 2012),

it examined the existing models and noted the uncertainties associated with a number
of factors including accounting for non-economic drivers.271 As is equally clear from the
Impact Assessment for the ILUC Directive, the Commission had already worked to
improve the models including the IFPRI-MIRAGE-BioF model, which it assessed as
being the most appropriate baseline. The IFPRI-MIRAGE-BioF model is a general
equilibrium model, which encompasses all economic sectors and markets and their
inter-actions at a global scale. The Commission also applied a Monte Carlo analysis.
399.

Nonetheless, the Commission concluded that the modelling approach was not

sufficiently robust to be used as a means of calculating ILUC emissions for each biofuels
and then accounting for those emissions in the same manner as it does for direct landuse change emissions. However, given the clear evidence that ILUC emissions are a
matter of significant concern, the approach taken in the ILUC Directive was to introduce
in to RED I a 7% limit on the contribution “conventional biofuels” could make to
renewable energy targets. As already mentioned, by putting an overall limit to the
eligibility of conventional biofuel (which broadly reflects the level of EU consumption of
conventional biofuels when that limit was introduced) the 7% maximum share
contributes to avoiding that ILUC linked to growing these biofuel crops is triggered by
a further increase in EU demand as a consequence of the EU renewable energy policy.
400.

Following the introduction of the reporting requirements by the ILUC Directive, the

Commission commissioned further research. The Study Report 272, published in August
2017, reviewed the scientific studies conducted between 2012-2016.
401.

This Study Report does not suggest that ILUC emissions are irrelevant, nor that

such emissions do not exist. However, the Study Report concluded that there were
limitations and parametric uncertainties in the studies reviewed from the period 2012-

271
272

Exhibit EU-26, Impact Assessment ILUC Directive, section 2.4.
Exhibit EU-28, page 22.
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2016. The authors noted that there were potential approaches to reduce these
uncertainties. Equally, the Study Report finds that:
increased data availability and convergence of data formats
and transparency, could also potentially help for validation of
models and increase the use of empirical models. Satellite
monitoring (GIS – systems) can support this development for
different purposes, including ILUC research. 273
402.

Moreover, the Study report found that there was scientific evidence confirming that

there are mitigation options that might avoid or reduce the ILUC effects of biofuel use.
In particular, it finds that
Low ILUC-risk feedstocks, especially residues from forestry or
agriculture are relatively promising. Most studies have shown
that ILUC GHG emissions of these, are from null to very low
and considerably lower than those of crop based biofuels
(Valin et al., 2015; Overmars et al., 2015; Taheripour et al.,
2013).274
403.

In preparing the proposal for RED II, the Commission drew upon inter alia this

Study. The Impact Assessment for RED II275 concluded:
The analysis also shows that emissions from indirect land use
change (ILUC) can be significantly reduced through a gradual
phase out of conventional biofuels by 2030, focusing primarily
on oil-crop based that are associated with higher ILUC
impacts, combined with a higher greenhouse gas emission
saving threshold for new biofuel installations.
404.

However, in view of the continuing uncertainties associated with the modelling

approach, the Commission did not propose to try to model ILUC emissions so as to be
able to account for them in the same way as emissions associated with direct land-use
change. Nor was a modelling approach adopted by the legislators. The methodology
applied in the Delegated Regulation to assess ILUC-risk is different to the modelling
approach which was examined in the Impact Assessment for the ILUC Directive and
the subsequent Study report.
405.

The criteria for ILUC-risk seek to identify which feed crops, if demand were further

stimulated, would be likely to give rise to crop expansion into types of land associated
with such high levels of GHG emissions that any biofuel produced from that feed crop
would not, overall, give rise to lower GHG emissions. This conclusion is based on

273
274
275

Exhibit EU-28, page 95.
Exhibit EU-28, page 98.
Exhibit EU-29, Impact Assessment, section 6.3.
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observed crop expansion and takes into account the known characteristics of certain
types of land as well as the characteristics (yield and by-products) of individual crops.
406.

As is set out in the Status Report, to examine the significance of the expansion of

land associated with the production of crops used to produce biofuels, the European
Union conducted both a review of the most relevant results of the scientific
literature,276 and also relied on the results of a global GIS-based assessment of biofuel
relevant feedstock expansion into carbon-rich areas, by the World Resource Institute
(WRI) and the Sustainability Consortium at Arkansas University.
6.4. The level of emissions depends on the type of land in which ILUC occurs
407.

There is scientific evidence that shows that the type of land associated with indirect

land-use change has an impact on the level of GHG emissions associated with
transforming it to crop cultivation. In particular, land associated with high levels of
carbon storage will, when converted, release more emissions.
408.

Hence, it was already acknowledged in the 2015 Study Report, that it is not enough

to examine simply the rate of net cropland expansion, to calculate GHG emissions from
ILUC; “it must also be determined which types of land are converted to cropland, and
to have knowledge of carbon stock and carbon sequestration potential for all land use
types”.277
409.

In this context, numerous reports have identified that GHG emissions from peat

conversion have a larger impact on the overall GHG emissions than other types of
land.278 Peatlands represent significant stores of soil carbon and constitute an
important component of the global carbon cycle.279 Moreover, the initial emissions after
drainage of peatland are much higher than the average emissions from longestablished plantations, so that over the first 20 years, emissions are slightly higher
than for the long-term emissions of established palm plantations on peat.280
410.

Equally, deforestation, particularly in tropical regions has also been found to be

particularly problematic both in terms of the levels of GHG emissions it will give rise to

276
277
278

279

280

Exhibit EU-3, Annex 1.
Exhibit EU-28, Study Report, page 10.
The Malaysian Palm Oil Board published a study of palm oil [Omar et al. 2010], based on GIS identification of
palm oil cultivation, and a soil map from the Malaysian Ministry of Agriculture. They report that the
percentage of palm cultivation on peat in Malaysia grew from 8.2% in 2003 to 13.3% in 2009,
corresponding to 313 and 666 kha respectively. In the same period, their data show the total area of
palm oil expanded from 3813 to 5011 kha, so the fraction of that expansion that was on peat was 30%.
See Exhibit EU-3.
(Page et al., 2011; Scharlemann et al., 2014; Yu, 2012) cited in EU-123 - J. Xu et al., “PEATMAP: Refining
estimates of global peatland distribution based on a meta-analysis”, Catena, Vol. 160 (2018), 134.
Hooijer et al. 2012 https://doi.org/10.5194/bg-9-1053-2012, 2012], [Page et al. 2011].
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(as well as potential biodiversity loss). Vijay et al 2016281 found that annual carbon
emissions from gross tropical deforestation are estimated at 2,270 Gt CO 2 in the period
from 2001–2013.
411.

Other studies have demonstrated that the manner in which land-use change occurs

may also have an impact on the level of GHG emissions released. For example, by
burning forests all carbon stock will be released in the air, while if wood is harvested
the carbon stock will be captured in the products made from it, or burned as biofuel.282
412.

It follows that there is a scientific basis for considering there to be a higher risk of

significant GHG emissions where the expansion of land to cultivate a specific crop is
likely to occur on land with high-carbon stock, particularly peatland and forests.
6.5. Indirect land-use change may have adverse impacts on the environment
and cause biodiversity loss
413.

There is scientific evidence showing that the cultivation of previously non-

agricultural land can lead to significant adverse effects on biodiversity. This is
acknowledged in numerous studies and is a factor that the previous modelling for ILUC
emissions specifically sought to take into account.283
414.

A review of different studies addressing bioenergy impact on biodiversity was

undertaken by Immerzeel et al. (2014). In their study, they analysed 53 studies and
summarised them, by the area of focus, crop, studied taxonomic groups, etc. The
conclusion of the study was that
reported impacts depend on initial land use and are mostly
negative, especially in tropical regions. The impacts of second
generation bioenergy crops tend to be less negative than first
generation ones, and are in some cases positive (at the field
level), in particular in temperate regions. Land use change
appears as the key driver of biodiversity change, whereas the

281

282

283

Exhibit EU-120, [Vijay et al. 2016] Vijay, V., Pimm, S. L., Jenkins, C. N., Smith, S. J., Walker, W., Soto, C.
Rodrigues, H. (2016). The Impacts of Palm oil on Recent Deforestation and Biodiversity Loss. PLOS ONE,
11(7), e0159668. http://doi.org/10.1371/journal.pone.0159668 cited in Exhibit EU-3, Status Report.
Exhibit EU-28, Study Report on Reporting Requirements on Biofuels and Bioliquids Stemming from the
Directive (EU) 2015/1513, page 61.
The Impact Assessment for the ILUC Directive addressed the biodiversity and environmental risks associated
with ILUC and a qualitative estimation of the impacts to biodiversity of land-use changes calculated by
IFPRI-MIRAGE-BioF was made by the JRC. using the Mean Species Abundance (MSA) values provided by
the Global Biodiversity Model (GLOBIO 3). See DG ENVIRONMENT: Land-use Modelling – Implementation.
Preserving and enhancing the environmental benefits of “land-use services". Final report, 1 April 2010.
Alkemade, R., Van Oorschot M., Miles L., Nellemann C. , Bakkenes M. and Ten BrinkB.: GLOBIO3: A
Framework to Investigate Options for Reducing Global Terrestrial Biodiversity Loss.Ecosystems (2009) 12:
374–390. Van Oorschot M.,Ros J. and Notenboom J.:Evaluation of the indirect effects of biofuel production
on biodiversity: assessment across spatial and temporal scales. PBL (Netherlands Environmental
Assessment Agency), Final report 27 May 2010. Campbell A., Doswald N.: The impacts of biofuel
production on biodiversity: A review of the current literature. United Nations Environment Programme –
World Conservation Monitoring Center. Final report, December 2009.
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associated habitat loss, alterations in species richness and
abundance are the main impacts addressed.284
415.

Vijay et al 2016 found that:
[t]he replacement of natural forests with monoculture palm
plantations reduces overall plant diversity and eliminates the
many animal species that depend on natural forests”. The
same report acknowledges that the impacts may vary
depending on the type of land affected by expansion:
“depending on patterns of displacement of crops and farmers,
cropland conversion for oil palm expansion may be less
damaging for biodiversity than forest conversion.285

416.

As regards peatland, scientific studies have concluded that “peatlands provide a

range of rare, threatened or declining habitats for plants and animals, and represent
an important component of global biodiversity” (Carroll et al.,2015; Posa et al.,
2011).286
6.6. Different feedstocks are associated with different degrees of ILUC-risk
417.

There is scientific evidence supporting a distinction between different feedstocks

on the basis that they give rises to different degrees of risk of ILUC of an
environmentally sensitive nature, and/or which is likely to give rise to significant GHG
emissions.
418.

Different feedstock used for the production of biofuels are cultivated on different

land and in different regions. Variables such as yields and the carbon content of the
land affected by expansion has an impact on the overall level of GHG emissions. The
European Union has consistently sought to distinguish between crops of the basis of
their differential ILUC impacts.287
419.

Conventional biofuels are consistently associated with a higher risk of LUC than

other renewable energy sources and high GHG emissions. In this respect, the European
Union refers to the Impact Assessments for RED II, 288 the ILUC Directive,289 and the
Status Report.
420.

The Ecofys Study confirms that “[e]arlier studies have shown that the LUC impact

differs per crop and supply chain.” In that respect, it concludes that:

Cited in Exhibit EU-28, Study Report on Reporting Requirements on Biofuels and Bioliquids Stemming from
the Directive (EU) 2015/1513, page 84.
285
Exhibit EU-120, Vijay, V., Pimm, S. L., Jenkins, C. N., Smith, S. J., Walker, W., Soto, C., … Rodrigues, H.
(2016). The Impacts of Palm oil on Recent Deforestation and Biodiversity Loss. PLOS ONE, 11(7),
e0159668. http://doi.org/10.1371/journal.pone.0159668
286
Cited in Exhibit EU-123 - J. Xu et al., “PEATMAP: Refining estimates of global peatland distribution based on
a meta-analysis”, Catena, Vol. 160 (2018), 134.
287
For example, the Impact Assessment for the 2015 ILUC Directive (Exhibit EU-26) estimated the projected
estimated indirect land-use change emissions in gCO2/MJ for different feedstocks. Whilst the modelling
approach has not been retained, it confirmed differential ILUC effects.
288
Exhibit EU-29.
289
Exhibit EU-9.
284
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Conventional biodiesel feedstocks have high LUC effects
compared to the direct emissions resulting from the biofuel
production process, with very high emissions for palm oil (231
grams of CO2e per megajoule of biofuel consumed –
gCO2e/MJ), high emissions for soybean oil (150 gCO2e/MJ)
and 63 and 65 gCO2e/MJ for sunflower and rapeseed
respectively;
…
The conventional ethanol feedstocks – sugar and starch –
have much lower LUC emission impacts, at 14 and 34
gCO2e/MJ biofuel consumed for maize and wheat, 17
gCO2e/MJfor sugarcane and 15 gCO2e/MJ for sugarbeet.
These feedstocks lead to a much lesser extent to peatland
oxidation and deforestation compared to vegetable oils;
…
Advanced biofuels have negative LUC emissions if produced
from short rotation crops (-29 gCO2e/MJ biofuel consumed)
or perennials (-12 gCO2e/MJ), mainly because of the increase
in the carbon stock on the land that is converted to produce
these higher carbon stock crops. 290
421.

Second, as outlined above, the type of land where crop expansion is likely to take

place will impact on the likely level of GHG emissions the conversion process will cause.
As previously mentioned, the EU examined the observable rates of expansion for the
respective crops used to produce biofuels.
422.

On that basis it can identify which crops, if demand is further stimulated through a

policy that promotes biofuel penetration in the EU transport sector, will result in a risk
of further expansion into land of high carbon stock and rich biodiversity.
423.

The observable rates of expansion allow for an assessment of ILUC risk precisely

because high rates of expansion sustains the conclusion that there is insufficient
existing arable land available to accommodate additional demand for that crop without
an extension of the production land and hence LUC. Hence, the share of expansion into
high carbon stock land is indicative of the magnitude of additional GHG emissions
resulting from the overall expansion of the cultivated area of a given crop.
424.

Therefore, the formula for identifying high ILUC risk crops aims to identify crops

for which there is strong evidence (based on observations rather than modelling) that

290

See also IFPRI study which explains « states: “Our results show that LUC emissions are likely to be substantial,
but some inherent uncertainty cannot be avoided in the estimation of such emissions and many parameters
and assumptions influence the results. From this perspective, only a few feedstocks can be designated as
having high or low LUC emissions with a high degree of confidence, with advanced feedstocks having low
LUC emissions, or soil organic carbon but no LUC emissions, while palm oil and soybean oil clearly have
substantial LUC emissions.” Exhibit EU-124.
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an increased feedstock demand will lead to a high rate of expansion into high carbon
stock land, i.e. pose a high ILUC-risk.
425.

Indeed, “Direct and indirect land use change are intertwined in reality. They can

lead to changes in carbon stocks on land, most notably through loss of above and
below ground living biomass and soil organic carbon, which leads to an increase of
greenhouse gases in the atmosphere.”291
426.

Third, certain permanent crops are associated with higher yields than others. The

fact that not all feedstocks have the same yield is confirmed by Malaysia, and it is well
supported in the scientific literature. An approach that differentiates between crops is
also justifiable by reference to this variable.
427.

In the EU Biofuels regime, this distinction is reflected in the formula applied in the

Delegated Regulation through the application of a productivity factor. These
“productivity factors“ were calculated on the basis that the average yields for 20082015 in the top ten exporting countries (weighted by exports), and also considered the
allocation of LUC to by-products. The yields of this set of crops are higher than the
“reference” 55 GJ/ha/y by a factor 1.7 for maize, 2.5 for palm oil, 3.2 for sugar beet,
and factor 2.2 for sugar cane. Other crops were assumed to have a standard
productivity factor of 1.292
428.

In summary, the risks of ILUC materialising are not uniform across all crops. They

depend on a number of factors, including yield, by-products, the type of land that is
converted in crop expansion and the nature of the commodities markets in question.
If yields can be increased to meet additional demand, resulting displacement effects
will likely be lower. Therefore, not all agricultural commodities are associated with the
same degree of land use impact.293 Indeed, these differences explain both why it is
necessary to evaluate the risks of each food and feed crop and also why the mere fact
that the risks are identified as higher for one crop (e.g. palm oil) does not demonstrate
that the European Union lacks genuine environmental concern.
429.

High levels of observable LUC for a specific crop into environmentally sensitive

areas (high carbon stock/biodiverse) in parallel with increasing global demand for the
same crop is an indicator that further increases in demand (for whatever purpose) will
likely stimulate additional displacement effects. It is therefore, an indicator of a higher
risk of ILUC occurring. The observed rates of expansion of a given crop reflect at the
same times the DLUC effects of that crop, but because they indicate that demand

Exhibit EU-124.
Exhibit EU-3, Status Report, FN 30.
293
Exhibit EU-29, Impact Assessment for RED II, page 50.
291
292

97

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

cannot be met on land that is currently available, they also represent a proxy for the
identification of a risk of additional indirect displacement effects. Therefore, the
observable rates of expansion into areas of high carbon stock in combination with the
other elements of the high ILUC risk formula (yield/productivity) are an appropriate
proxy for identifying those crops that could give rise to a high risk of indirect
displacement effects.
430.

The European Union considers that any European Union policy that would further

increase demand for biofuel made from those feedstocks which are already expanding
rapidly into land with high carbon stock would exacerbate that expansion. Thus, the
aim is to avoid adding or further increasing the negative effects of a potential driver of
demand into the equation.
6.7. Palm oil is a feedstock used to produce biofuels associated with expansion
in to areas of high-carbon stock
431.

On the basis of the criteria set out in the EU Biofuels Regime, the European Union

concluded that palm oil is a feedstock associated with a high risk of expansion into land
with high-carbon stock. This is supported by a body of scientific evidence.
432.

According to USDA data, palm oil used for biodiesel and HVO production has

increased over time; its share was 15% in 2012, it reached its peak in 2013 with a
share of 21% and in 2019, the share was 16% down from 18% of the previous year. 294
Palm oil is third in terms of feedstock use for biodiesel production in the European
Union, after rapeseed oil and used cooking oil.
433.

Cultivated palms are commonly planted as monocultures, although the tree is also

used in mixed, small-scale and agroforestry settings. To maximize photosynthetic
capacity and fruit yields, oil palm requires a warm and wet climate, high solar radiation
and high humidity. It is thus most productive in the humid tropics. Oil palm is grown
in Southeast Asia, including in Malaysia.
434.

There is scientific evidence which shows that the expansion of oil palm cultivation

is taking place on land with high-carbon stock.
435.

Vijay et al. 2016295 examined oil palm expansion296 and found that “because the oil

palm’s range is limited to the humid tropics, much of this expansion has come at the
expense of species-rich and carbon-rich tropical forests”. Vijay et al also examined

Shares based on USDA FAS GAIN report, EU Biofuels Annual, 29 June 2020 (Exhibit- EU-130).
Exhibit EU-120, [Vijay et al. 2016] Vijay, V., Pimm, S. L., Jenkins, C. N., Smith, S. J., Walker, W., Soto, C., …
Rodrigues, H. (2016). The Impacts of Palm oil on Recent Deforestation and Biodiversity Loss. PLOS ONE,
11(7), e0159668. http://doi.org/10.1371/journal.pone.0159668
296
The methodology involved studying oil palm plantations in 20 countries in four regions of interest: 1.) South
America; 2.) Central America, Mexico and Caribbean; 3.) Africa; and 4.) Southeast Asia.
294
295
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other studies as part of a literature review and noted that one study had estimated the
fraction of oil palm expansion onto forest from 1989 to 2013, and reported results by
country. That study had concluded that oil palm was responsible for an average of
270,000 ha of forest conversion annually from 2000–2011 in major palm oil exporting
countries and cited another study which had found that >50% of Indonesian and
Malaysian oil palm plantations in 2005 were on land that was forest in 1990. 297
436.

In the Status Report, the Commission considered a broad range of scientific studies

that could provide a figure for the fraction of oil palm expansion that involves
deforestation. It concluded, on the basis of the general consensus across that
literature, that globally 45% of palm oil expansion was onto forest. 298
437.

The GIS-based assessment described in the Status Report further identified that

palm oil is also the only crop where a large share of expansion takes place on peatland
(18%).299
438.

As set out above, the conversion of peatland is associated with high levels of GHG

emissions. The Status Report considered the change in the average annual emissions
between various previous land-covers and an oil-palm plantation. The emissions for
different peat land covers are based on those in [Miettinen et al. 2017, Environ. Res.
Lett. 12 024014], who used IPCC guidelines with some updates using more recent
research.
439.

Other studies such Overmars 2015 and Valin 2015 that take into account the

increased emission from, and uncertainty of, peatland conversion also resulted in
estimates of ILUC factors for palm oil biodiesel higher (median 216 gCO2-eq/MJ) than
those associated with other vegetable oils.300
440.

It follows that there is a scientific basis demonstrating that notwithstanding the

comparatively high yields of oil palm, land conversion resulting from stimulating
demand for oil palm is occurring on areas of high-carbon stock.
441.

The GIS-based assessment is useful in this regards because it makes the

connection between crop-based deforestation and the distribution of individual crops.
442.

In other words, by laying down the scientific grounds that allow to identify crops

with a high risk of indirect land use change into areas of high carbon stock, the GISbased assessment provides a solid scientific basis for the development of the EU

297

298
299
300

Koh LP, Wilcove DS. Is oil palm agriculture really destroying tropical biodiversity? Conservation letters.
2008;1(2):60–4 cited in [Vijay et al 2016], Exhibit EU-120.
Exhibit EU-3, Status Report.
Exhibit EU-3, Status Report, Annex 1.
Cited in Exhibit EU-28. Study Report.
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biofuels regime. The GIS-based assessment will be discussed in more detail in the
following Section.
6.8. The GIS-based assessment
443.

Malaysia argues that the data for all crops should be obtained through a uniform

method, and include a comparison and an evaluation of all crops.301 At the same time,
Malaysia recognizes that in literature uniform data on a comparison and an evaluation
of all crops do not exist.302
444.

In this respect, Malaysia fails to consider the importance of the GIS-based

assessment (published as Annex 2 of the Status Report). This independent study was
able to provide missing data.
445.

In fact, the GIS-based assessment focuses on the association of each crop with

expansion onto forest and peat land. The GIS-based assessment was carried out using
a uniform method for all crops. By using a uniform method for all crops, the GIS-based
assessment was able to perform a sound comparison across all crops, thereby closing
the circle and confirming the literature results from other studies that applied different
methods to different crops.
446.

The methodology applied in the GIS-based assessment involves using maps from

satellite images from different sources, and combines such maps to derive more
comprehensive data.
447.

In particular, the GIS-based assessment uses a geospatial modelling approach that

combines a deforestation map from Global Forest Watch (GFW) with crop and pasture
maps from MapSPAM and EarthStat. The approach applied existing GIS data on
commodity driven deforestation that occurred since 2008 and allocated this
information to different biofuel crops in proportion to their share in the total agricultural
land in the pixel. Data on the share of crops was based on the latest available crop
distribution map.

The pixel size was approximately 100 hectares at the equator.

Peatland extent was defined using the same maps as [Miettinen et al. 2016].
448.

Malaysia claims that the Vijay et al. (2016) paper was not able to clearly determine

the specific land cover conversions that ultimately led to oil palm cultivation because
deforestation could have occurred for some other use as well.303 However, 10 other
studies on oil palm taken into consideration in the status report only looked at the final
stage of land conversion to oil palm, and so did not account for deforestation for oil
palm when there was a delay of more than a couple of years between forest clearance
301
302
303

Malaysia’s first written submission, paras. 58 and 435.
Malaysia’s first written submission, para. 434.
Malaysia’s first written submission, para. 449.
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and recognisable plantation establishment. It follows that those studies are likely to
have underestimated the share of palm oil driven deforestation.
449.

Furthermore, the GIS-based assessment,304 which completed the scientific data of

several studies including Vijay et al. (2016), excluded from the calculation those areas
where drivers for deforestation such as logging, wildfires, and shifting agriculture 305
are dominant.306
450.

Malaysia argues that deforestation should be ascribed to oil palm only if oil palms

are planted immediately after cutting the forest. In these instances, deforestation was
immediately followed by land covers such as bare soil, shrub, grassland, and mixed
agriculture. However, these land covers do not provide any significant economic
return: clearly, they are just stages in the overall conversion of forest into oil palm
cultivation. On the contrary, oil palm is a strong driver for deforestation. It would be
incorrect not to consider oil palm cultivation as a driver for deforestation in those cases
where there is an intermediate, low-profit, short-term, land cover.
451.

In practice Malaysia seeks to hide the real driver for deforestation.

452.

Malaysia claims that:
it is not only critical that the most recent data be used, but
also that such data be available for all crops being evaluated
and compared, that it be uniform and assessed at the same
level of detail, based on a single credible and fair reference
period (i.e., not one of merely eight years from 2008 to 2016,
when the production expansion onto forested land for most
crops other than palm oil had already taken place, but an
approach that assesses the historical expansion of all crops
and the conversion of forested land and peatland), and that
no assumptions be made when the data is not available,
inaccurate, and/or not comprehensive307

453.

The Status Report transparently indicates that, given the lack of up-to-date global

maps for individual crops as well as the lack of consistent information about their
expansion through time, an assumption used in the Status Report analysis is that total
deforestation (and associated GHG emissions) occurring within an area can be

304
305

306

307

EU-3, Status Report, Annex 2.
Shifting agriculture is a system of cultivation in which a plot of land is cleared and cultivated for a short period
of time, then abandoned and allowed to revert to producing its normal vegetation while the cultivator
moves on to another plot. Exhibit OECD, Glossary of Statistical Terms - Shifting agriculture Definition. [EU125]
In scientific terms, the GIS-based assessment clarifies that this analysis included only the subset of tree cover
loss pixels that fell within areas dominated by commodity-driven deforestation, as mapped at a 10kilometer resolution by Curtis et al. (2018), EU-3, Status Report, Annex 2, page 13.
Malaysia, first written submission, paras. 58 and 432-435.
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allocated to specific crops.308 Given the complexity of the phenomena examined, any
study necessarily requires some informed assumption.
454.

In the GIS-based assessment, the allocation of the total deforestation in a certain

area (and associated GHG emissions) to specific crops was carried out based on each
crop’s proportional area relative to the total agricultural land area, 309 present in the
same pixel of the crop map.
455.

It is useful in this context to provide an example. In a given 100 ha pixel, there are

10ha of pasture and 40 ha of crops, of which 20ha are maize and 10ha are other crops.
10ha of deforestation are reported from 2008-2015; this is allocated between the areas
of pasture and crops so that (20/50)x10 = 4ha of deforestation are attributed to maize
cultivation. The areas of maize-deforestation are then totalled for all pixels in the
country; suppose the total is 100kha. Now suppose FAOSTAT reports that the
harvested area of maize increased by from 2009 to 2016 by 1000kha. Then 10% of
the expansion of maize would be estimated to be linked to deforestation.
456.

The review of the relevant scientific literature was accompanied not only by the

GIS-based assessment but also by a wide public consultation through a number of
meetings with experts and stakeholders.
457.

To conclude, the data gathered by the European Union were collected from the best

available scientific literature, and were complemented by an independent study (the
GIS-based assessment), which was able to integrate and compare in a uniform manner
the data for different crops. Some data imperfection and informed assumption are
unavoidable in the analysis of complex phenomena such as climate change, GHG
emissions linked to ILUC and deforestation, but the European Union followed an
approach that is both substantiated and scientifically sound.
6.9. Malaysia’s general criticism of the EU’s approach
458.

Malaysia does not seriously engage with the scientific basis of the measures it

challenges, but it raises a number of arguments that are sometimes ambiguous and
other times contradictory. Malaysia seems not to grapple with some of the essential
aspects of ILUC.
459.

This ambiguity is reflected in some passages of Malaysia’s first written submission.

For instance, Malaysia states that it

308
309

EU-3, Status Report, page 13.
Including pasture.
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very much shares the primary policy objective of avoiding
additional GHG emissions by limiting direct and indirect landuse change pursued by the EU in the RED II310
460.

and that not all crops have the same ILUC risk because in its view crops other than

palm oil
require more arable land for the same yield and will inevitably
require additional land, resulting in either direct or indirect
land use change, including onto land with high carbon stock 311
461.

However, at the same time Malaysia seems to deny these premises stating that it
considers that the concept of ILUC, together with the
concepts of high ILUC-risk and low ILUC-risk certification
does not rely on a proper scientific basis312

462.

and claims that any regulatory approach seeking to identify high ILUC risk crops

would be illegitimate as “high ILUC-risk is not a reliable and appropriate regulatory
distinction”.313
463.

Likewise, Malaysia argues that the low ILUC-risk certification has become obsolete

for Malaysia because the palm cultivated area may no longer significantly increase in
Malaysia and palm oils is produced in a sustainable way.314
464.

However, as already explained, ILUC is a global phenomenon that is transmitted

through global markets for agricultural commodities. As a consequence, ILUC induced
by policies that promote biofuels may occur anywhere in the world. As clearly explained
in one study:
Because of the open and global nature of agricultural
commodity markets, this conversion of land can take place
anywhere in the world. This effect can be even more indirect,
since an increase in demand for crop x can cause this crop to
expand at the expense of crop y, which in turn can drive the
conversion of forest or grassland elsewhere. This makes ILUC
a cross-border effect, acting internationally and also across
crops.315
465.

It follows that the efforts made by Malaysia to promote sustainable palm oil

production and curb deforestation induced by agriculture production (though laudable

310
311
312
313
314
315

Malaysia’s first written submission,
Malaysia’s first written submission,
Malaysia’s first written submission,
Malaysia’s first written submission,
Malaysia’s first written submission,
Exhibit EU-124, pp. 20 to 21

para.
para.
para.
para.
para.

410.
10.
410.
577.
479.
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and possibly effective in contributing to fight DLUC linked to palm oil cultivation in
Malaysia itself) are not per se sufficient to avoid that cultivating oil palm in Malaysia
for biofuel production (and the possible increase of palm oil cultivation on existing
agricultural land in Malaysia) may indirectly lead to land use change in other locations
for satisfying non-fuel demand for oil palm or other crops. By the same token, Malaysia
efforts to limit palm oil expansion do not imply that the European Union renewable
energy policy should not address the risk of increasing EU demand for those specific
biofuel-crops whose production is associated with extensive deforestation.
466.

In a nutshell, Malaysia’s efforts to promote sustainable oil palm cultivation within

its own territory does not prevent ILUC from taking place somewhere else in the world.
467.

In this regard, the EU draws the Panel’s attention to the description of the

mechanism of ILUC published in the Climate Smart Agriculture Sourcebook by the FAO,
which also demonstrates that the concept of ILUC as such is accepted by the
international community.
Due to growing use of resources for humanity, for traditional
land-use as well as biodiversity conservation and carbon
sequestration, the amount of available arable land and forests
is limited, and any land-based activity might cause a shift of
land-use in another area. For example, conversion of grazing
land to cropland could lead to deforestation to new grazing
land elsewhere, to meet the demand for livestock production.
Indirect land-use change poses a major risk for the GHG
mitigation. As in the above example, any deforestation
caused by a CSA activity or policy, directly or indirectly, will
result in high GHG emissions which are likely to more than
cancel any GHG benefits of the project. 316
468.

For the same reason, Malaysia’s numerous suggestions that the European Union

should have used a country by country or even a regional approach,317 are
fundamentally flawed as they do not account for the global nature of ILUC. The level
of protection ensured by legislation to the forest in a given country is one of the factors
which explains why the displacement effects resulting from ILUC may not take place
in the same location as that where the biofuel feedstock is actually produced.
Displacement is more likely to occur where there is less legislative restraint on land
conversion.318 However, the fact that ILUC may occur in the same country where

316
317
318

Exhibit EU-126 (emphasis added)
E.g. Malaysia’s first written submission, paras. 62(ii), 93, 458.
In this respect the European Union observes that while Malaysia argues that there can be no agricultural
expansion on forest land in Malaysia, at the same time it admits that the competent state authority may
decide that the land be excised from a permanent reserved forest (Malaysia’s first written submission,
paras. 283 and ss). Moreover, to the European Union knowledge most of palm oil expansion and
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biofuel feedstock is produced or in another country does not make ILUC any less real.
If anything, it makes the phenomena more difficult to apprehend and tackle. However,
the fact that it may be difficult to solve a given problem or that it may be difficult to
contribute to a given objective, does not mean that WTO Members should relinquish
their responsibility and stop contributing to the solution of the problem. In other words
an objective that is difficult to achieve is not for that reason illegitimate.
469.

In the same vein, Malaysia considers that “the discriminatory nature of the EU’s

measures derives from the questionable scientific basis that informs the Delegated
Regulation.”319 Those measures would not be based on “sound, accurate, and
comprehensive scientific evidence and factual basis”320 as “relevant data were often
missing and the science was incomplete or not available with the same degree of detail
for all crops.”321
470.

Malaysia’s extreme arguments boils down to say that WTO Members may adopt

measures tackling climate change that have some effects on trade only if they rely on
a perfect data set and uncontroversial science. Any kind of modelling technique (which
necessarily must be based on some assumptions and projections about future
developments, which can never be absolutely certain), any divergence in the scientific
approaches or any defect in the data set would rule out the possibility to adopt any
such measure. Therefore, given that any scientific claim about climate change relies
on some modelling, and divergent scientific opinions are very frequent, and because
in the real world data sets about climate change are never perfect, Malaysia’s approach
implies that fighting climate change is not an objective that can justify any measure
that may have some effects on trade. The same obviously would apply to the objective
of preservation of biodiversity.
471.

This approach reduces the precautionary principle to a nullity and prevents WTO

Members from taking measures against some of the most serious threats that our
planet is facing.

319
320
321

deforestation in Malaysia has taken place in the states of Sabah and especially Sarawak. Land use policy
is the responsibility of the governments of these States and not the Malaysian central government.
Therefore, the central Malaysian government policies limiting the expansion of palm oil cultivation risk of
having little or no impact on deforestation in these States. Moreover, even if no new oil palm concessions
are granted, deforestation can take place within existing concessions, which are said to comprise 600,000
ha of as-yet uncleared forest and an unknown area of peatland. The exact figure is unknown because the
Sarawak government keep the land registry secret. (“Unfortunately, the governments of Indonesia and
Malaysia insist that licensing data remain confidential. The partial data that has entered the public sphere
is not representative and generally lacks the full list of licensing dates for each concession (two references)”
[Gaveau 2016] Gaveau, D., Sheil, D., Husnayaen et al. Rapid conversions and avoided deforestation:
examining four decades of industrial plantation expansion in Borneo. Sci Rep 6, 32017 (2016).
https://doi.org/10.1038/srep32017]). [EU-127]
Malaysia, first written submission, para. 55.
Malaysia, first written submission, para. 56.
Malaysia, first written submission, para. 57.
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In keeping with its criticism, Malaysia argues that the reference period to conduct

the scientific modelling should be expanded. Malaysia claims that, in order to establish
which crops are high-ILUC risk, the European Union should not limit its analysis at the
average expansion of the global production area of the feedstock since 2008 and the
share of that expansion into land with high-carbon stock, but should have taken into
consideration other factors such as the ratio of the harvested area – in total and cropby-crop – vis-à-vis the total remaining forested area of countries; the socio-economic
developmental role played by the cultivation of the various crops; the broader
environmental impact of the cultivation of each crop, such as the rate of fertilisers,
herbicides, pesticides.322
473.

The underlying logic of the metrics proposed by Malaysia is not clear: with the ratio

of the harvested area – in total and crop-by-crop – vis-à-vis the total remaining
forested area of countries it is not clear if Malaysia intends to reward crops grown in
countries that have nearly consumed all their forest, or crops grown in countries where
there is still a lot of forest left to cut down. Regardless of how this criterion is to be
interpreted, it is not clear how it would be relevant to assess the risk of land use change
in high carbon stock land linked to the stimulation of the demand for a given crop.
474.

On the other hand, GHG emissions due to the use of fertilizers, herbicides and

pesticides are taken into account in the default values for direct emissions of biofuels
in Annex V of RED II. Methane emissions from effluent ponds, nitrous oxide emissions
from soil, transport and processing emissions are also taken into account. Overall,
direct default emissions from palm oil-based biodiesel are close to the ones produced
by rapeseed-based biodiesel, provided that methane is recovered from the effluent,
whereas open effluent ponds result in higher emissions for palm oil-based biodiesel.
The methodology also makes it possible to take into account the carbon removals
resulting from direct land-use changes that increase carbon stock. Due to the high
above-ground biomass of its plantations, palm oil is the only biofuel that can benefit
significantly from this provision, in the cases where it grown on a low-carbon area
(such as grassland). Therefore, there is not bias against palm oil in the EU approach.
475.

Moreover, while Malaysia argues that the reference period should have been

expanded further in the past, it contest that “the EU infers, from data on past
expansion, that the defined trends would continue” 323 and that “determining a future
risk only on the basis of past expansion cannot stand any critical review”.324

322
323
324

Malaysia’s first written submission, paras. 62 and 442.
Malaysia’s first written submission, para. 53.
Malaysia’s first written submission, para. 452, and 64, 77, 441.
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The European Union observes that Malaysia’s argument is contradictory and

illogical. If, as Malaysia argues, past trends are not indicative of future developments,
why should the European Union have expanded the reference period in order to record
the rate of expansion over a more remote period (as far as in the sixties or the
eighties)?325 How could this more remote period be considered as more representative
than the one relied upon by the EU in order to tell which oil crops have a trend of
expansions in high carbon stock land and are therefore likely to cause deforestation
and expansion onto high carbon stock land in the future?
477.

The European Union considers instead that it is completely reasonable and

objective to base forecasts about future developments on the trends observed over a
recent reference period. This is an approach commonly used in many scientific
disciplines and also followed under WTO law in different contexts.326 On the other hand,
it does not take much to understand that the more the reference period expands into
the past the less it will be able to provide an indication about future developments.
478.

With regard to the reference period over which the expansion into high carbon

stock land has been studied, that period was not chosen to put palm oil at a
disadvantage, as claimed by Malaysia.327 The period starts with the cut-off date set out
in the EU Biofuels regime since RED I for the protection of land with high carbon stock
and high biodiversity value (2008). From this date, DLUC emissions have to be
calculated under the sustainability criteria of the EU Biofuels regime. It ends with the
last year for which data was available at the time. The European Union consider that a
reference going further back in the past would have been less representative of an
ongoing risk of expansion in to high carbon stock land. Therefore, the reference period
was chosen to be as recent as possible, whilst still being sufficiently long to allow the
comparison of a wide range of publications in order to constitute a solid base for
informed assumptions about future developments.
479.

Malaysia’s argument that the selection of this reference period is detrimental to oil

palm because all other oil crops were starting from very high baselines in terms of the
total yearly production and harvested areas is also unfounded. The classification of a
crop as high-ILUC risk of expansion in high carbon stock area is based on three
cumulative criteria. Only two of the criteria are linked to the growth of the production
area in relative and absolute terms and palm oil is not the only food and feed crop that
meets these criteria. The third criterion, i.e. the share of expansion into high carbon
stock land, does not depend on the baseline and in this respect the share of palm oil

325
326
327

Malaysia’s first written submission, para. 112, 125.
e.g. Article XIII(2) of the GATT 1994.
Malaysia’s first written submission, paras. 389, 435.
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expansion in high carbon stock land is several times higher than the 10% threshold
set by the European Union.
480.

Malaysia seems to have misunderstood the EU approach in several respects.

Malaysia argues that the results for the expansion of palm oil are based on a single
study.328 However, this is incorrect. The reported data in the status report reflect the
results of a body of literature. The proportion of oil palm expansion onto forest
retained, considers the results of all relevant studies that could be found: 3 global
studies and 8 regional ones for deforestation induced by oil palm cultivation, along with
an independent GIS-based assessment that could be extended to all crops on an equal
basis. Moreover, the European Union did not make use of the “vulnerable forest
assessment” to derive the deforestation value of palm oil as it based itself on data
about past expansion that, although uncertain, are less sensitive to assumptions, and
could be compared for all biofuel crops. Indeed, the “Vulnerable Forest Assessment” is
a forward-looking analysis of how much forest is in danger of being cut for oil palm in
the future. Therefore, Malaysia’s criticism of the “Vulnerable Forest Assessment” is off
the point.
481.

At the same time, Malaysia argues that the European Union should have based

itself on the “South East climate models”. While Malaysia does not provide many details
or references about this model, this argument again shows the lack of coherence in
Malaysia’s position. Indeed, on the one hand Malaysia claims that no measure targeting
climate change can be adopted unless the data set is perfect and science
uncontroversial, but at the same time it promotes the use of an alternative climate
model (which as any climate model must be based on some assumptions and
approximations) instead of relying on data about past expansion that are less sensitive
to assumptions.
482.

Also the “key absurdities of the EU’s concept of ILUC” 329 that Malaysia complains

about are in reality the result of misunderstanding of the EU measures.
483.

For instance, Malaysia argues that the consideration of a feedstock as high ILUC-

risk is for an indeterminate period of time and at a global level. However, Malaysia
forgets that such classification is subject to periodic review pursuant to Article 7 of the
Delegated Regulation and also that the very criteria for high ILUC-risk classification
are to be reviewed by September 2023. Hence, the classification of a feedstock as high
ILUC-risk is not forever. By the same token, while that classification concerns the
feedstock as such given the global nature of agricultural commodity markets, high

328
329

Malaysia’s first written submission, paras. 443-450.
Malaysia’s first written submission, para. 453.
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ILUC-risk crops can still be certified as low ILUC-risk when they are produced according
to requirements that minimise the risk of LUC. Moreover, RED II sets targets only up
to 2030, so it does not have effects beyond that time.
484.

Likewise, the argument according to which the EU’s measures would not discourage

a farmer from burning down a large area of forest and plant rapeseed, sunflowers, or
soybean for biofuel production is based on partial reading of the measures Malaysia is
challenging. Indeed, converting forest into cropland would not comply with the
sustainability criteria which have been consistently applied since RED I. As extensively
explained, pursuant to those criteria, the use of feedstock grown on land converted
from “continuously forested areas” make the biofuel ineligible de jure.
485.

This argument by Malaysia demonstrate better than any abstract reasoning that

the specific measures that Malaysia has elected to challenge cannot be assessed in
isolation from the context and especially from the EU Biofuels regime as a whole.
486.

Malaysia applies a similar partial and erroneous reading when it comes to the low

ILUC-risk certification. It argues that “only existing additional feedstock produced on
existing cropland thanks to additionality measures will be eligible for such certification.
Thus … the EU requires farmers to heavily invest in certain additionality measures
…”.330 Malaysia forgets that low ILUC risk feedstock can also be produced on formerly
unused land. In case of abandoned and severely degraded land, no financial barrier
test has to be conducted. The same holds as regards feedstock produced by small
holders.
487.

The argument that crops that have already achieved a high degree of efficiency

and productivity may find it more difficult to comply with the so-called “additionality
measures” does not demonstrate that the low ILUC risk criteria are biased against palm
oil.331 The requirements for low ILUC certification are designed to address the risk of
ILUC. They are based on objective criteria and apply to all crops. The fact that they
may be more difficult to implement in some cases than in others is not relevant for the
effectiveness of the measure. If yields of a certain crop are already very high and
cannot be improved unless substantial investment are carried out, the incentive to
expand the cultivated surface in order to increase production to satisfy mounting
demand of that crop is also obviously higher – hence, demand for those crops that
have reached a very high productivity should not be further stimulated least triggering
LUC effects. It should be noted that also yields of other corps in other countries
including the European Union can be high so that there is limited scope to increase

330
331

Malaysia’s first written submission, para. 467.
Malaysia’s first written submission, paras. 71 and 471.
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productivity for those crops too. The criteria therefore do not represent a particular
disadvantage for palm oil grown in Malaysia.
488.

In any event, Malaysian palm oil appears to be particularly well positioned to

comply with the low ILUC-risk certification. Malaysia itself describes a number of
factors impacting the yield of palm oil plantations. These factors include agricultural
practices that can be improved. Malaysia therefore confirms that there are measures
available that can be applied to improve the yields of palm oil, and moreover it claims
that it is well placed to implement cutting edge measures to increase yields without
expanding the cultivated area (by replanting plantations using new clonal planting
materials)332. Likewise, Malaysia confirms that “as of May 2021, there are 102,942 oil
palm small holders that cultivate less than 2 ha”333 and which therefore can in principle
qualify under the low ILUC-risk certification without incurring excessive bureaucratic
difficulties or without the need of implementing complex financial analysis about any
investment in their oil palm plantation.

7. CLAIMS UNDER THE TBT AGREEMENT
489.

Malaysia has advanced multiple claims under the TBT Agreement. In this section,

the European Union addresses first the threshold issue concerning the applicability of
the TBT Agreement to these measures and second, the arguments advanced by
Malaysia in respect of the substantive claims. Given that the EU maintains that the
measures cannot be characterised as either technical regulations or conformity
assessment procedures, the European Union’s submissions as regards those
substantive claims are without prejudice to the EU’s position that the measures fall
outside the scope of the TBT Agreement.
7.1. Applicability of the TBT Agreement
490.

Malaysia’s claims under Articles 2.1, 2.2, 2.4, 2.5, 2.8, and 2.9, of the TBT

Agreement require that the EU Biofuels regime, and specifically the provisions cited by
Malaysia as “measures” may be qualified as "technical regulations".
491.

Malaysia’s claims under Articles 5.1.1, 5.1.2, 5.2.1, 5.6 and 5.8 of the TBT

Agreement require that the EU Biofuels regime, and specifically the provisions cited by
Malaysia as constituting “measures” may be qualified as a "conformity assessment"
procedure.

332
333

Malaysia’s first written submission, paras. 180 et seq.
Malaysia’s first written submission, para. 267.
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Malaysia’s claims under Articles 12.1 and 12.3 of the TBT Agreement require that

the EU Biofuels regime and specifically the provisions cited by Malaysia as constituting
“measures” may be qualified as one or other of the above.
493.

Article 1.2 of the TBT Agreement provides that for the purposes of the TBT

Agreement the meanings of the terms given in Annex 1 apply.
494.

Contrary to the claims made by Malaysia in their first written submission, none of

as “measures” identified by Malaysia, namely the 7% limit, the high ILUC-risk cap, and
the high ILUC-risk phase out, may be characterised as aa “technical regulation”334
within the meaning of Annex 1 to the TBT Agreement and consequently, those
“measures” fall outside the scope of application of the TBT Agreement.
7.1.1. The legal standard
495.

Annex 1.1 of the TBT Agreement defines a "technical regulation" as a:
Document which lays down product characteristics or their
related processes and production methods, including the
applicable administrative provisions, with which compliance is
mandatory. It may also include or deal exclusively with
terminology, symbols, packaging, marking or labelling
requirements as they apply to a product, process or
production method.

496.

As clarified by the Appellate Body in EC – Asbestos335 and in EC – Sardines, a

document must meet three criteria to fall within the definition of a “technical
regulation”:
First, the document must apply to an identifiable product or
group of products. The identifiable product or group of
products need not, however, be expressly identified in the
document. Second, the document must lay down one or more
characteristics of the product. These product characteristics
may be intrinsic, or they may be related to the product. They
may be prescribed or imposed in either a positive or a
negative form. Third, compliance with the product
characteristics must be mandatory.336

Malaysia, first written submission, para. 489.
Appellate Body Report, EC – Asbestos, paras. 66-70.
336
Appellate Body Report, EC – Sardines, para. 176 (emphasis in the original).
334
335
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These three criteria apply cumulatively. This follows from the wording of Annex 1.1

of the TBT Agreement as interpreted by the Appellate Body 337. As the Appellate Body
has noted:
[A] determination of whether a measure constitutes a
technical regulation "must be made in the light of the
characteristics of the measure at issue and the circumstances
of the case". … [T]his analysis should give particular weight
to the "integral and essential" aspects of the measure. In
determining whether a measure is a technical regulation, a
panel must therefore carefully examine the design and
operation of the measure while seeking to identify its "integral
and essential" aspects. It is these features of the measure
that are to be accorded the most weight for purposes of
characterizing the measure, and, thereby, for determining
whether it is subject to the disciplines of the TBT Agreement.
The ultimate conclusion as to the legal characterization of the
measure must be made in respect of, and having considered,
the measure as a whole.338
498.

Similarly, with regard to the method of analysis, the Appellate Body held in EC –

Asbestos that:
the proper legal character of the measure at issue cannot be
determined unless the measure is examined as a whole. (…)
We, therefore, conclude that the measure at issue is to be
examined as an integrated whole, taking into account, as
appropriate, the prohibitive and the permissive elements [of
the measure].339
499.

In US – Tuna II, the Appellate Body added that the
determination of whether a particular measure constitutes a
technical regulation must be made in the light of the
characteristics of the measure at issue and the circumstances
of the case. In some cases, this may be a relatively
straightforward exercise. In others, the task of the panel may
be more complex.340

500.

As to the first criteria, namely that of “document”, as was noted by the Appellate

Body in US – Tuna II341, this is defined in manner that is relatively broad in scope.
Nonetheless, in EC – Seal Products342 the Appellate Body noted, with regard to

See Appellate Body Report, EC – Asbestos, paras. 66-70; Appellate Body Report, EC – Sardines, para. 176
("[…] we set out three criteria that a document must meet to fall within the definition of 'technical
regulation' in the TBT Agreement", emphasis in the original).
338
Appellate Body Reports, EC – Seal Products, para. 5.19 (referring to Appellate Body Reports, US – Tuna II
(Mexico), para. 188 (in turn referring to Appellate Body Reports, EC – Asbestos, para. 64; and EC –
Sardines, paras. 192-193)); and EC – Asbestos, para. 72.
339
Appellate Body Report, EC – Asbestos, para. 64.
340
Appellate Body Report, US – Tuna II (Mexico), para. 188 (footnote omitted).
341
Appellate Body Report, US –Tuna II, para. 185.
342
Appellate Body Report, EC –Seal Products, paras. 5.9-10.
337
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“technical regulations” that, the scope of Annex 1.1 is limited to “those documents that
establish or prescribe something and thus have a certain normative content.”
501.

In these proceedings, it is not contested by the European Union that, both RED II

and the Delegated Regulation may be considered to be “documents” within the
meaning of Annex 1.1 of the TBT Agreement on the grounds that they are acts intended
to produce legal effects adopted by the European Union and the Commission
respectively343. However, this concession should not be construed as an acceptance of
the remainder of the facts and matters pleaded in paragraphs 413 to 417 of Malaysia’s
first written submission.
502.

According to the first sentence of Annex 1.1 of the TBT Agreement, a "technical

regulation" requires that the relevant document:
lays down product characteristics or their related processes
and
production
methods,
including
the
applicable
administrative provisions, […].
503.

As reflected in the findings of the Appellate Body in US – Tuna II, whilst the

definition of a “document” is relatively broad, the link to a “product characteristic” has
the effect of narrowing the scope of application of the TBT Agreement 344. Hence, the
concept of “product characteristic” lies at the heart of the analysis that the Panel must
conduct.
504.

The second sentence of Annex 1.1 of the TBT Agreement gives "certain examples

of 'product characteristics'"345, i.e. "terminology, symbols, packaging, marking or
labelling requirements". It is clear that none of these is directly in issue in these
proceedings.
505.

The Appellate Body in EC – Asbestos interpreted the requirement that the document

lay down product characteristics as follows:
The heart of the definition of a "technical regulation" is that a
"document" must "lay down" – that is, set forth, stipulate or
provide – "product characteristics". The word "characteristic"
has a number of synonyms that are helpful in understanding
the ordinary meaning of that word, in this context. Thus, the
"characteristics" of a product include, in our view, any
objectively definable "features", "qualities", "attributes", or
other
"distinguishing
mark"
of
a
product.
Such
"characteristics" might relate, inter alia, to a product's
composition, size, shape, colour, texture, hardness, tensile
Malaysia’s assertion at paragraph 363 of its first written submission is not fully accurate - the Delegated
Regulation was adopted by the European Commission. It is a non-legislative act pursuant to Article 290
TFEU.
344
Appellate Body Report, US – Tuna II, para. 185.
345
Appellate Body Report, EC – Asbestos, para. 67.
343
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strength, flammability, conductivity, density, or viscosity. In
the definition of a "technical regulation" in Annex 1.1, the
TBT Agreement itself gives certain examples of "product
characteristics" – "terminology, symbols, packaging, marking
or labelling requirements". These examples indicate that
"product characteristics" include, not only features and
qualities intrinsic to the product itself, but also related
"characteristics", such as the means of identification, the
presentation and the appearance of a product. In addition,
according to the definition in Annex 1.1 of the
TBT Agreement, a "technical regulation" may set forth the
"applicable administrative provisions" for products which
have certain "characteristics". Further, we note that the
definition of a "technical regulation" provides that such a
regulation "may also include or deal exclusively with
terminology, symbols, packaging, marking or labelling
requirements". (emphasis added) The use here of the word
"exclusively" and the disjunctive word "or" indicates that a
"technical regulation" may be confined to laying down only
one or a few "product characteristics.346
506.

The Appellate Body, furthermore, set out that:
[p]roduct characteristics" may, in our view, be prescribed or
imposed with respect to products in either a positive or a
negative form. That is, the document may provide, positively,
that products must possess certain "characteristics", or the
document may require, negatively, that products must not
possess certain "characteristics". In both cases, the legal
result is the same: the document "lays down" certain binding
"characteristics" for products, in one case affirmatively, and
in the other by negative implication.347

507.

In US – Tuna II, the Appellate Body added that:
[t]he verb "lay down" is defined as "establish, formulate
definitely (a principle, a rule); prescribe (a course of action,
limits, etc.).348

508.

Furthermore, the Appellate Body stressed in US – Tuna II that:
[r]egarding the subject matter of a technical regulation, we
note that the language in Annex 1.1 clarifies that a technical
regulation may establish or prescribe "product characteristics
or their related processes and production methods.349

Appellate Body Report, EC – Asbestos, para. 67.
Appellate Body Report, EC – Asbestos, para. 69.
348
Appellate Body Report, US – Tuna II (Mexico), para. 185 (footnote referring to the Shorter Oxford English
Dictionary omitted).
349
Appellate Body Report, US – Tuna II (Mexico), para. 186.
346
347
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Annex 1.3 to the TBT Agreement defines conformity assessment procedures as:
Any procedure used, directly or indirectly, to determine that
relevant requirements in technical regulations or standards
are fulfilled.

510.

In EC – Trademarks and Geographical Indications (Australia) 350, the Panel

considered that whilst a single measure may include a technical regulation and a
procedure to assess conformity with that technical regulation, a conformity assessment
cannot simultaneously be a “technical regulation”. In other words, “technical
regulations” and “conformity assessment procedures” are not only distinct from one
another but they are also mutually exclusive.
7.1.2. Neither the EU Biofuels regime nor the “measures” identified by Malaysia
are a “technical regulation”
511.

Malaysia claims that “the 7% limit, the high ILUC-risk cap, and the high ILUC-risk

phase out, as set out in Article 26 of the RED II and/or the Delegated Regulation, are
technical regulations within the meaning of Annex 1.1 of the TBT Agreement”.351
Malaysia errs.
512.

By way of preliminary observation, the European Union notes that in referring

exclusively to 7% limit, the high ILUC-risk cap, and the high ILUC-risk phase out,
Malaysia has selectively identified only some of the provisions that constitute the EU
Biofuels regime, notwithstanding that those provisions operate in conjunction with one
another, and could only be assessed as a composite whole352.
513.

The European Union submits that this definitional approach is highly artificial. In

line with the case law, an objective assessment of whether or not the “measures”
identified by Malaysia are “technical regulations”, (and therefore fall within the scope
of application of the TBT Agreement), requires an assessment of all the constituent
elements of the EU Biofuels regime. In particular, as the Delegated Regulation operates
in conjunction with multiple provisions in RED II (and not just Article 26 RED II) to set
out the calculation methodology for eligibility to contribute to the Union’s renewable
energy targets, these provisions must all be examined.353

Panel Report, EC – Trademarks and Geographical Indications (Australia), para. 7.512.
Malaysia, first written submission, para. 489.
352
To the extent that Malaysia has omitted the relevant elements from its panel request, they are not within the
panel’s terms of reference, and Malaysia’s claims must be rejected as fundamentally incomplete,
misconceived and ill founded. One cannot construct a valid argument of inconsistency against half or part
of a measure, whilst denying the panel even the opportunity to assess the necessary whole. The EU does
not consent to any ex post and unlawful extension of the panel’s terms of reference.
353
See for example Appellate Body Report, EC – Seal Products, para. 5.20.
350
351
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In other words, it is not because Malaysia has extracted different components of

one provision in an EU Directive and identified those components as distinct
“measures”, that those provisions should be scrutinised by the Panel in isolation from
their broader context. The legal characterisation of the “measures” must follow from a
full consideration of how they operate. Indeed, Malaysia admits that
the 7% limit, the high ILUC-risk cap, and the high ILUC- risk
phase out … to understand properly these specific measures,
it may be useful to read them in their broader context their
broader context354
515.

Finally, the European Union notes that it is not only Malaysia’s analytical approach

to the definition of the “measures” that departs from the orthodoxy in the case law,
but also its interpretation of what constitutes a “product characteristic”. For the reasons
set out below, the European Union submits that in effect Malaysia is requesting this
Panel to expand significantly the concept of a “product characteristic” in order to
sustain its claim that the “measures” fall within the substantive scope of the TBT
Agreement.
An “identifiable group of products”
516.

Malaysia argues that the measures it has identified apply to an “identifiable group

of products” for the purposes of establishing the application of the TBT Agreement. 355
Malaysia has not clearly stated how it defines the relevant “identifiable group of
products”. Instead, Malaysia refers both to “biofuels, bioliquids and biomass fuels
produced from food and feed crops” and “oil palm crop-based biofuel with high ILUC
risk”356 as an identifiable product or group of products.
517.

The European Union submits that Malaysia has not demonstrated that the relevant

“identifiable group of products” may be defined as “biofuels, bioliquids and biomass
fuels produced from food and feed crops” or as “oil palm crop-based biofuel with high
ILUC risk”.
518.

In particular, Malaysia has not demonstrated that it is appropriate to conclude that

the “measures”, when assessed in their proper context, may be considered as applying
to an “identifiable group of products” defined as narrowly as “biofuel made out of food
and feed crops” or as “oil palm crop-based biofuel with high ILUC risk”.
519.

The European Union acknowledges that “biofuel made out of food and feed crops”

and “oil palm crop-based biofuel with high ILUC risk” are types of renewable energy
used in the transport sector in the European Union. It is not disputed that the legislative
Malaysia’s first written submission, para. 492.
Malaysia, first written submission, paras. 494-495.
356
Malaysia’s first written submission, para. 494.
354
355
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provisions identified by Malaysia (Article 26 RED II and the Delegated Regulation) refer
to biofuels made out of food and feed crops. However, as explained above, those
provisions form part of a broader regime, which addresses the use of renewable fuels
more generally in the transport sector in the European Union. These would all need to
be considered.
520.

Article 26 RED II sets out a calculation methodology in respect of “biofuels,

bioliquids and biomass fuels produced from food and feed crops”. That methodology is
set out for the sole purpose of determining how contributions to the renewables targets
defined in Article 25 RED II and Article 3 RED II may be calculated by the Member
States. Indeed, Article 26 RED II explicitly refers to Article 25 RED II. Therefore, Article
26 RED II must be read alongside Article 25 RED II, without which it would have no
purpose and its proper meaning cannot be construed 357. In view of the terms of Article
25 RED II, any “identifiable group of products” necessarily also encompasses,
“advanced biofuels” which are also defined under RED II on the basis of the feedstock
from which they are produced.358
521.

Equally, other aspects of the calculation methodology for eligibility to contribute to

the same renewable energy targets are addressed by Articles 27 and 28 RED II. For
this reason, Article 26 RED II also cannot be read in isolation from those other
provisions in RED II which delimit the scope and nature of the renewables obligations
applicable to the transport sector as a whole. The European Union notes that this must
further encompass Article 29 RED II which defines the sustainability and GHG
emissions savings criteria which must be complied with by all forms of renewable fuel
counted towards the targets.
522.

As to the Delegated Regulation, whilst this sets out provisions relating to the

concept of a specific category of “biofuels, bioliquids and biomass fuels produced from
food and feed crops”359, namely those which are considered to be high ILUC-risk, it is
an implementing measure adopted explicitly pursuant to Article 26(2) RED II. Hence it
addresses that specific aspect of the calculation of the sectoral target.
523.

However, like Article 26 RED II, the Delegated Regulation cannot be read in

isolation, or even solely in conjunction with Article 26 RED II. Indeed, given the
sustainability and GHG emissions saving criteria in Article 29 RED II are incorporated

Malaysia appears to at least implicitly accept this as it also cross refers to Article 25 RED II. See Malaysia,
first written submission, fn 299.
358
Advanced biofuels are defined as those biofuel produced from the feedstock identified in Annex IX.
359
Article 1 of the Delegated Regulation, entitled “subject matter” identifies that it encompasses “feedstock” and
“biofuels, bioliquids and biomass fuels”.
357

117

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

by reference into the Delegated Regulation, it is evident that it forms just one
constituent part of a broader legislative framework.
524.

Moreover, the European Union recalls that neither Article 26 RED II nor the

Delegated Regulation purports to further define what comprise “biofuels, bioliquids and
biomass fuels produced from food and feed crops”. An understanding of these terms
requires a broader reading of the EU legislation, including RED II.
525.

For these reasons, the European Union disputes that the relevant “identifiable

group of products” should, in any event, be defined so artificially narrowly as to
comprise exclusively “biofuel made out of food and feedcrops”.
526.

The “measures” at issue form part of a regime which applies to all biofuels,

bioliquids and biogas used in the transport sector. The assessment of the “measures”
must take place in that broader context.
Article 26(II) RED II and the Delegated Regulation do not lay down "product
characteristics"
527.

Malaysia asserts that Article 26 RED II and the Delegated Regulation lay down one

or more “product characteristics”.360 However, Malaysia has not clearly identified what
it claims the “product characteristic” (or indeed characteristics) are.
528.

In this regard, Malaysia asserts in paragraph 500 that “Since Article 26(1) of the

RED II provides for the content of biofuels, bioliquids, and biomass fuels, Malaysia
submits that the 7% limit stipulates the composition of the products to which it applies.
By doing so, the 7% limit lays down a product characteristic within the meaning of
Annex 1.1 of the TBT Agreement” and at paragraph 502 that “[t]he high ILUC-risk cap
and the high ILUC-risk phase out thus stipulate the composition of the products to
which they apply. By doing so, the high ILUC-risk cap and the high ILUC-risk phase
out lay down a product characteristic within the meaning of Annex 1.1 of the TBT
Agreement”.
529.

Malaysia’s reasoning is premised on a mischaracterisation of the legal effect of

Article 26 RED II and the Delegated Regulation. Neither Article 26 RED II nor the
Delegated

Regulation,

nor

a

combination

of

the

two,

lays

down

“product

characteristics” within the meaning of the TBT Agreement. Hence, the “measures” are
not “technical regulations” and nor are they “conformity assessments”.

360

Malaysia, first written submission, paras. 496-507.
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The European Union recalls that in accordance with the case law, the Panel must

first examine the integral and essential aspects of the “measures” before addressing
the question of their legal characterisation.
531.

Malaysia claims that the measures “stipulate the composition of the products” and

that “it is irrelevant whether or not these measures prevent the products concerned to
enter the EU market”.361
532.

This is incorrect.

533.

The EU Biofuels Regime in general, and the provisions selectively cited by Malaysia

in particular, do not stipulate how biofuel should be composed, either positively or
negatively.
534.

The EU Biofuels Regime in general, and the provisions selectively cited by Malaysia

in particular, neither prohibit, restrict or otherwise limit the import, marketing, sale or
use of biofuels, including palm oil crop based biofuel in the European Union. For the
reasons which are developed further below, the “measures” described by Malaysia are
not related to market access.362
535.

The EU Biofuels regime promotes the use of certain renewable fuels in the transport

sector with the overall objective of mainstreaming renewable and sustainable energy
sources.
536.

To that end, Article 25 RED II requires that Member States impose an obligation

on fuel suppliers to ensure a minimum percentage of renewable energy in the transport
sector. It further provides that 3.5% of the energy should be from advanced biofuels
by 2030 because those biofuels are associated with lower land-use change effects,
lower GHG emissions and their production presents a lesser risk of biodiversity loss.
537.

In parallel, Article 26 RED II limits the extent to which certain other biofuels and

bioliquids associated with higher GHG emissions and more significant land-use change
and adverse environmental effects may be considered eligible to contribute to the
general and sectoral renewable energy targets. However, it is an explicit objective of
the legislation to limit the possibility for such fuels to contribute to renewables targets
“without restricting the overall possibility of using such biofuels and bioliquids.”363

Malaysia, first written submission, para. 507.
See the European Union’s submissions in response to the claims under Article 2.1 TBT.
363
See Exhibit MYS-57, recital (80) RED II: “To prepare for the transition towards advanced biofuels and minimise
the overall direct and indirect land-use change impacts, it is appropriate to limit the amount of biofuels
and bioliquids produced from cereal and other starch-rich crops, sugars and oil crops that can be counted
towards the targets laid down in this Directive, without restricting the overall possibility of using such
biofuels and bioliquids. The establishment of a limit at Union level should not prevent Member States from
providing for lower limits to the amount of biofuels and bioliquids produced from cereal and other starchrich crops, sugars and oil crops that can be counted at national level towards the targets laid down in this
Directive, without restricting the overall possibility of using such biofuels and bioliquids.”.
361
362
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Understanding this context is necessary to assess the nature of the provisions

themselves as well as the essential and integral aspects of the “measures” Malaysia is
complaining about.
539.

As well as omitting to situate the “measures” in their proper context, Malaysia has

also mischaracterised the terms and effect of Article 26 RED II and the Delegated
Regulation.
540.

Article 26 RED II sets out a methodology enabling Member States to calculate their

consumption of energy from renewable sources with a view to assessing whether they
are meeting the renewable energy targets, namely the gross consumption target
(Article 3 RED II) and the sectoral transport target (Article 25 RED II).
541.

For that specific purpose, Article 26 RED II provides that only a specified maximum

percentage (7%) of the overall transport sector target (14%) can be deemed to have
been met through the use of biofuels, bioliquids and biomass fuels produced from food
and feed crops (“conventional biofuels”). It is this element of Article 26 RED II which
Malaysia has identified as a distinct “measure”, and refers to as the “7% limitation”.
The European Union refers to this as the “7% maximum share” as this is a more
accurate description of its effect.
542.

Whilst Article 26 RED II sets out accounting rules for meeting the renewables

targets, it is for the Member States to define their own respective systems to achieve
the overall objective of mainstreaming the use of renewable energy sources in the
transport sector. In this sense, the “7% maximum share” is only an outer limit of how
much “conventional biofuel” may be counted by the Member States to the target.
543.

Article 26 RED II does not oblige Member States to meet their renewables targets

by promoting any specific type of renewable fuel or indeed, any specific type of
renewable energy except for “advanced biofuels” which are the subject of a specific
sub-target.
544.

When framing obligations on fuel suppliers at national level, Member States may,

therefore, differentiate between different biofuels, bioliquids and biomass fuels
produced from food and feed crops. They may choose to promote all conventional
biofuels or no conventional biofuels. The only parameter set out by Article 26 RED II
is the percentage of those conventional biofuels that the Member State could count as
contributing towards the sectoral target. Beyond that, there is no impact on the
discretion of a Member State to choose to require fuel carriers to increase dependency
on biofuels as compared with fossil fuels.
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For example, as the “measures” impose no mandatory requirement to allow any

eligibility to contribute to those targets for “conventional biofuels” at all, an individual
Member State could, fully in accordance with Article 26 RED II, choose to impose an
obligation on fuel suppliers that they meet the 14% sectoral target using exclusively
“advanced biofuels”. This would not preclude the same Member State from imposing
an obligation to, in addition, use a specified percentage of conventional biofuels.
546.

Equally, a Member State could impose an obligation on fuel suppliers to ensure

30% of energy in the transport sector was sourced from conventional biofuels. The
effect of Article 26 RED II is that only a maximum of 7% of that 30% could be counted
by the Member State as contributing towards the 14% sectoral target. Thus, the
Member State would have to achieve the remaining share of the target through another
source of renewable energy364.
547.

In short, Article 26 RED II explains the potential eligibility of certain biofuels to

contribute to a “renewable energy target” but it leaves discretion to Member States to
determine what their fuel mix will be.
548.

It follows that contrary to Malaysia’s assertions, Article 26 RED II does not “provide

for” or “stipulate” the “composition of the products to which they apply”, either
positively or negatively. In fact, the “composition” of fuel is regulated in the European
Union by other legislation which is not the subject of these proceedings.
549.

Nor, contrary to Malaysia’s submission365, does Article 26 RED II, either alone or

read together with all or even part of the Delegated Regulation, prescribe the “content”
of the renewable energy used in the transport sector.
The “composition of fuel”
550.

Malaysia refers to the “input” namely feedstock366 used to produce “conventional

biofuels” and claims that because Article 26 RED II identifies a category of products by
reference to the raw material used to produce them, this is equivalent to providing for
the content of biofuels on the grounds of their “composition”.367
551.

This is a conceptual shortcut. The conclusion that identifying a type of fuel by

reference to its “input” is sufficient to constitute regulation of a “product characteristic”
is an unsustainable leap of logic that finds no support in the case law. The analysis
must extend beyond that superficial assessment.

Indeed, a minimum share would need to come from advanced biofuels to comply with the advanced biofuels
obligation
365
Malaysia, first written submission, para. 500.
366
Malaysia, first written submission, paras. 500-502.
367
Malaysia, first written submission, footnotes 359-360.
364
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There is no aspect of Article 26 RED II or indeed the Delegated Regulation or either

of the “distinct measures” which “prescribes” or “stipulates” or “lays down” the use of
any feedstock that can be used to produce “conventional biofuels”. Neither the 7%
maximum share or the phase-out of biofuels produced from high ILUC-risk feedstock
stipulates how conventional biofuels must or must not be composed. Nor do they
purport to regulate any other intrinsic or extrinsic product characteristic.
553.

Indeed, as Malaysia’s also notes,368 the question of eligibility to contribute to

renewables targets depends on a number of factors, including compliance with the
sustainability and GHG emissions savings criteria. It is not therefore, “solely”
determined by reference to the raw material used to produce it.
554.

The European Union recalls that according to the case law, an intrinsic product

characteristic means a “feature”, a “quality” or an “attribute” of a product.
555.

Whilst Article 26 RED II refers to biofuels produced from some types of raw

materials (feed or food crops), it imposes no requirements as to the “features”,
“qualities” or “attributes” the raw materials themselves, or the final product must have
in order to be placed on the EU market.
556.

Article 26 RED II does not describe, define or delimit what is deemed to constitute

a “biofuel or bioliquid produced from food or feedstock”. 369 It does not define or
otherwise lay down what attributes or qualities individual food or feed crops should or
should not comprise. Nor do the “measures” address the extrinsic characteristics of
biofuels or fuels. They are left unaltered by the effect of these provisions.
557.

In short, by analogy with the test in EC – Asbestos, Article 26 RED II does not state

that conventional biofuels or their raw materials must possess certain "characteristics",
or

require,

negatively,

that

those

same

products

must

not

possess certain

"characteristics".
558.

The Delegated Regulation likewise does not “prescribe” the “composition of fuel”.

It is entirely possible to have biofuels made out of different food or feed crops with
similar chemical compositions.370
559.

Article 3 of the Delegated Regulation, which establishes the criteria for determining

what constitutes a high ILUC-risk feedstock, covers matters which relate to the
observed impacts of the cultivation of specific feed and food crops, including those
“commonly used as feedstock for the production of biofuels, bioliquids and biomass
Malaysia, first written submission, para. 395-397.
For completeness, some of these terms are defined in other provisions in RED II but these are not identified
by Malaysia as comprising part of the measures they complain of.
370
E.g. ethanol can be produced from various types of feed crops (cereals, sugar, straw). Biokerosine can also
be processed from different types of feedstock using Fisher Tropsch process.
368
369
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fuels.” However, these criteria do not relate to any intrinsic or extrinsic characteristic
of the “biofuels produced from feed and feedstocks” and do not prescribe, positively or
negatively any requirements in that respect.
560.

This can be illustrated by consideration of the legal effects of the Delegated

Regulation as a whole, which as well as identifying the criteria relating to high ILUCrisk feedstock, establishes a certification mechanism for low ILUC-risk biofuels.371
561.

In particular, even though on application of the criteria, palm oil is classified as a

high ILUC-risk feedstock, the effect of the certification scheme is that biofuel produced
from palm oil may be certified as low ILUC-risk if the conditions are met. However, a
biofuel which is produced from palm oil that is certified as low ILUC-risk is, in terms of
its intrinsic and extrinsic product characteristics, identical to a biofuel produced from
any other palm oil. Malaysia itself asserts that whether biofuels are produced in a
manner that leads to a significant expansion of the agricultural production area into
land with high carbon stock is a NPR PPM which does not affect the likeness of the
products concerned.372 Moreover, according to Malaysia, palm oil biofuels

have

chemical and physical characteristics that are so close to those of other oil crop-based
biofuels that all those products should be considered to be like. Therefore, if, as
Malaysia argues, high ILUC risk biofuel and low ILUC risk biofuels cannot be
distinguished from any oil crop-based biofuels, it is hard to understand how the
classifications of “high ILUC risk” and “low ILUC risk” can stipulate product
characteristics in the sense required to comprise a technical regulation under the TBT
Agreement.
562.

The only differentiation in the “measures” at issue in these proceedings relates to

whether the biofuel will be eligible to meet the RED II renewable energy targets
depending on the environmental impact of its production process (including of the raw
material used for its production) and not on any product characteristics as such.
Moreover, even if not eligible to count towards the targets, palm oil-based biofuel can
still be placed on the EU market.
563.

Therefore, the essential and integral nature of these “measures” is not to define

the “composition” of biofuels or to regulate market access conditions. It is to identify
those biofuels which the European Union considers are best able to contribute to
renewable energy, environmental and climate change objectives.

371

372

The low ILUC-risk fuel certification scheme clearly constitutes and integral part of the Delegated Regulation
and is relevant to assessing both of “measures” Malaysia has identified. See the findings of the Appellate
Body in EC – Seal Products, para. 5.28.
Malaysia’s first written submission, para. 915.
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The European Union further notes that the “composition of fuel”, including that of

“conventional biofuels”, which may be placed on the EU market is regulated in the
European Union by other legislative measures including the Fuel Quality Directive and
technical standards. Malaysia has not challenged the WTO compatibility of those
legislative measures in these proceedings. That legislation also imposes requirements
in terms of sustainability criteria which all biofuels must meet in order to be placed on
the EU market and which are essentially the same as those in Article 29 RED II. 373
565.

Biofuels produced from food and feed crops may be “used” in the transport sector

in the European Union provided they meet the requirements and have the product
characteristics stipulated in those other legislative measures. That legal situation is not
modified by either Article 26 RED II or the Delegated Regulation. This is demonstrated
precisely by the fact that those measures remain in force and were not repealed by
RED II.
566.

In sum, it is not because the European Union differentiates between biofuels

produced from different “inputs” for the purposes of determining eligibility to contribute
to its renewable energy targets that it is applying a “technical regulation” which
prescribes the “product characteristics” of biofuels or indeed of fuels more generally.
567.

If Malaysia’s logic were accepted by the Panel, the scope of the definition of a

“technical regulation” under the TBT Agreement would be drastically widened. Any
“document” which identified products by reference to the raw materials from which
they are produced and established some legal effects from that identification would
constitute a “technical regulation” because that reference alone would be considered
equivalent to “regulating” the “composition” of the product. Any WTO schedule of a
Member, which commonly distinguishes hundreds of products based on their raw
materials and establish different rates of import duties, would constitute a
conglomerate of technical regulations.
568.

Following Malaysia’s approach, the very fact that fossil fuels are not eligible for the

renewable energy targets would need to be considered as a technical regulation
because some legal consequences follow from the simple fact that some products are
composed of some raw materials. Put differently, in Malaysia’s logic a measure saying
that burning coal is not to be considered as eligible for the renewable energy targets
would be a technical regulation because coal is made of coal.

373

See also the “Fuel Quality Directive”, Directive 2009/30/EC of the European Parliament and of the Council of
23 April 2009 amending Directive 98/70/EC as regards the specification of petrol, diesel and gas-oil and
introducing a mechanism to monitor and reduce greenhouse gas emissions and amending Council Directive
1999/32/EC as regards the specification of fuel used by inland waterway vessels and repealing Directive
93/12/EEC.
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Relying on the term “composition” to denote a product characteristic in this context

is inconsistent with the rationale of the TBT Agreement, which according to its recitals
is “to ensure that technical regulations and standards, including packaging, marking
and labelling requirements […] do not create unnecessary obstacles to international
trade.” The TBT Agreement does not purport to cast its net as wide as Malaysia claims.
The “use” of fuel in the European Union
570.

Malaysia’s assertion that that the 7% limit “even despite the absence of a direct

prohibition on the importation of oil palm crop-based biofuel, it is obvious that restricts
imports of biofuels made from food and feed crops, including oil palm crop-based
biofuel. The 7% limit will discourage the use of palm oil for biofuel production and the
consumption of oil palm crop-based biofuel, thereby resulting in the de facto restriction
against palm oil and oil palm crop-based biofuel”374 is also misconceived.
571.

The “7% maximum share” in Article 26 RED II serves to determine whether the

“use” of “conventional biofuels” can be counted by Member States as contributing
towards the renewable energy targets. This mechanism does not prevent or
“discourage” the “use” of any such fuel in the transport sector in the European Union
or in any individual Member State. Nor does the provision impact on fuel suppliers in
the Member States unless and until a Member State elects to implement that maximum
share in its national legislation. Thus, a biofuel does not have to be eligible to meet a
renewables targets in order to be authorised for “use”.
572.

To the extent that eligibility for the EU renewable energy targets can produce an

incentive to use a given source of renewable energy (instead of fossil fuel) the 7%
maximum share only establishes how far that eligibility (and the correlative incentive)
can go. Therefore, as mentioned, the 7% maximum share does not discourage the use
of conventional biofuels but rather delimits when any incentive for biofuels deriving
from the EU renewable energy policy should stop.
573.

Exactly the same reasoning applies to the “phase-out” of biofuels produced from

high ILUC-risk feedstock; even once they may no longer count as contributing towards
renewable energy targets they may be imported, marketed and used in the European
Union. Article 26 RED II and the Delegated Regulation have no impact on that legal
situation and it is for the Member States to determine the future contribution of such
fuels to their energy mix.
574.

Further and in any event, the European Union notes that the transport sectoral

target only addresses 14% of the total consumption of energy in that sector in its
374

Malaysia, first written submission, footnote 358.
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territory, for which it stipulates that the energy should be “renewable”. Indeed, even
within that circumscribed envelope, Article 26 RED II does not exhaustively determine
how the 14% should be composed. It does not therefore, purport to “cover the entire
field” of what fuels may be placed on the market or used in the European Union 375.
Ultimately, the energy mix remains primarily a matter for each individual Member
State.
The relevance of EC – Seal Products
575.

In paragraph 503 of its first written submission, Malaysia seeks to distinguish the

case law in EC – Seals Products to explain why the “measures” at issues in the present
proceedings should be regarded as “technical regulations”. To the extent that these
submissions are not already addressed in the above, the European Union responds
briefly below.
576.

The European Union agrees that the EU Biofuels regime is not analogous to the

measures at issue in EC – Seal Products.
577.

The EC seals regime was set out in a Regulation and an Implementing Regulation

which, read together prohibited the placing of seal products on the EU market unless
they qualified under certain exceptions. The three exceptions were (i) seal products
obtained from seals hunted by Inuit or other indigenous communities (IC exception);
(ii) seal products obtained from seals hunted for purposes of marine resource
management (MRM exception); and (iii) seal products brought by travellers into the
European Union in limited circumstances (Travellers exception). The Panel addressed
the threshold question of whether, as contended by Canada and Norway, the measure
at issue constitutes a "technical regulation" within the meaning of Annex 1.1 to the
TBT Agreement. In its analysis of this question, the Panel referred to what it described
as a "three-tier test" and made three intermediate findings. First, the Panel found that
the measure applies to an "identifiable group of products", namely, seal products.
Second, the Panel determined that the EU seals regime "lays down characteristics for
all products that might contain seal" as well as "applicable administrative provisions
for certain products containing seal inputs that are exempted from the prohibition
under the measure [at issue]". Third, the Panel found that the measure imposes
mandatory compliance. The Panel concluded that the regime should be regarded as a
“technical regulation” and hence that the TBT Agreement applied.
578.

The primary question before the Appellate Body was whether the Panel had erred

in its assessment that the regime “lays down product characteristics”. The Appellate

375

See by analogy US – Tuna II.
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Body found that the Panel had erred because it had compartmentalised its assessment
of the different elements of the regime rather than conducting a holistic assessment of
the weight and relevance of each of the relevant components. 376 Thus the Appellate
Body expressed concern at the overall approach adopted by the Panel.
579.

It should be noted however, that the EC seals regime was found, both by the Panel

and the Appellate Body, to establish “rules concerning the placing on the market of
seal products”.377 The analysis followed from that premise. The Appellate Body
considered that in fact, the prohibition on “seal products” was a derivative of three
market access conditions (the three exceptions). The Appellate Body concluded that
those market access conditions did not lay down product characteristics. Hence, the
EC seals regime was not a “technical regulation”.
580.

As set out above, neither Article 26 RED II nor the Delegated Regulation purport

to regulate the “placing on the market” of biofuels. Moreover, unlike the regime at
issue in EC- Seal Products, the EU Biofuels regime does not impose a ban on any
product or feedstock. In addition, and by definition, there is no exception to a “ban”
on products which could be considered to equate to market access requirements. In
this respect, the measures at issue are not analogous.
581.

In the alternative, Malaysia contends that “that the high ILUC-risk cap and the high

ILUC-risk phase out lay down “related processes and production methods” because
there would a “sufficient nexus” between the PPMs of the feedstocks and the biofuels
produced from these feedstocks.378
582.

This argument is unfounded.

583.

The European Union recalls that, in line with consistent case law, to demonstrate

that the “measures” are technical regulations which lay down “related processes and
production methods”, Malaysia would have to show that the relevant “related
processes and production methods” relate to one or more “product characteristics”. As
the Appellate Body held in EC – Seal Products:
In order to determine whether a measure lays down related
PPMs, a panel thus will have to examine whether the
processes and production methods prescribed by the
measure have a sufficient nexus to the characteristics of a
product in order to be considered related to those
characteristics.379

Appellate Body Report, EC – Seal Products, para. 5.28.
Appellate Body Report, EC – Seal Products, para. 5.16.
378
Malaysia, first written submission, paras. 504 and 506.
379
Appellate Body Report, EC – Seal Products, para. 5.1.2.
376
377
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For the reasons set out above, the “measures” identified by Malaysia do not

prescribe any “product characteristic” for biofuels made from feed or food crops and in
particular, they do not prescribe the “composition” of any fuel or manner in which such
biofuels or the feedstocks must be produced in order to be placed on the EU market.
585.

In this respect, the European Union notes that whilst the additionality criteria in

the Delegated Regulation refer to the way feedstocks are cultivated, they do not have
the effect of prescribing that a given type of feedstock needs to be produced in a
certain manner in order to be that feedstock as such or in order to be used for biofuels
production. For instance, palm oil will be considered to be palm oil irrespective of
whether it is produced in accordance with the additionality criteria.
586.

Malaysia itself admits that:
the fact that biofuels are made of oil crop-based feedstocks
produced in a high ILUC risk manner (or the fact they are
made of oil crop-based feedstock that is certified low ILUC
risk) does not affect the physical characteristics of these
products….380

587.

Malaysia refers to Articles 3 and 4 of the Delegated Regulation and the Status

Report381 but fails to specify how they prove the alleged nexus between the PPMs of
the feedstocks and the biofuels produced from these feedstocks.
588.

For completeness, the European Union also notes that neither Article 26 RED II nor

the Delegated Regulation lay down applicable administrative provisions. In order to be
considered to lay down “applicable administrative provisions”, the relevant provisions
must apply to the “product characteristic” or the related processes and production
methods.382
589.

As Malaysia has not demonstrated that the measures it has identified regulate a

product characteristic, or a related process or production method any legal
characterisation of the measures parasitic on that finding is likewise unestablished.

Malaysia’s first written submission, para. 506.
Malaysia, first written submission, footnote 367.
382
See Appellate Body Report, EC – Seal Products: “The term "applicable" in this context indicates that the
relevant "administrative provisions" must "refer" to or be "relevant" to the product characteristics or their related
PPMs as prescribed in the relevant document. The word "including" suggests that, where a mandatory document
laying down product characteristics or their related processes and production methods also contains
"administrative provisions" that refer to those "product characteristics" or "related processes and production
methods", those administrative provisions are to be considered as an integral part of the technical regulation
and are thus subject to the substantive provisions of the TBT Agreement.”
380
381
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The “mandatory nature of RED II and the Delegated Regulation”
590.

As to Malaysia’s submissions concerning the mandatory nature of the measures,383

the European Union does not contest that the high ILUC-risk cap and the high ILUCrisk phase out are mandatory in nature. It addresses however a number of points
concerning the allegedly “mandatory” nature of Article 26 RED II and the Delegated
Regulation.
591.

In the first place, the European Union notes that as these provisions are measures

that have been adopted by the Union and the Commission respectively, they must be
implemented by the Member States. Indeed, the renewables target established by RED
II as to the global consumption of renewable energy is a binding minimum threshold.
Article 25 RED II requires Member States to establish an obligation on fuel suppliers
to ensure a 14% share of renewables in transport. In that narrow sense, the relevant
provisions are “mandatory” for the EU Member States as they are prescribed by law.
592.

In the second place, however, except for the high ILUC-risk cap and phase out, it

should be noted that Article 26 RED II is significantly less prescriptive as to the means
by which Member States must give effect to their obligations than Malaysia’s first
written submission implies. In particular, Article 26 RED II neither imposes any
obligation directly on palm oil and palm oil-based biofuels producers (or any producers
of other food or feedstock and the respective biofuels), nor does it fix requirements
that the producers of other biofuels and their raw materials must comply with in order
to obtain some advantage.
593.

The European Union recalls that when meeting the minimum share, the Member

States must frame the national obligation on fuel suppliers in such a way that at least
3.5% of renewable energy is sourced from “advanced biofuels” by 2030. This is the
only “mandatory” minimum contribution and it is set out in Article 25 RED II and
reflects the incentivisation of this type of biofuel.
594.

The parameter which Article 26 RED II frames, namely the “7% maximum share”

of “conventional biofuels” has a very different legal effect. It is only binding in the
sense that it imposes an outer limit which is itself referenced to existing consumption
levels. As explained above, it is not mandatory for the Member States to apply the full
7%. In other words, a Member State may legitimately choose to impose an obligation
on fuel carriers that all 14% of the minimum share is sourced from “advanced biofuels”.
Alternatively, a Member State could set a sectoral renewables target that is higher

383

Malaysia, first written submission, paras. 508-520.
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than the 14%, or, if it chose to avoid reliance on conventional biofuels altogether to
meet the targets, it could set its sectoral target as low as 7%.
595.

Equally, as regards the Delegated Regulation, there is no mandatory requirement

to apply for certification as a low ILUC-risk fuel. This scheme is entirely permissive. It
is only if a producer wishes to avail themselves of the scheme that the requirements
for certification become binding. Palm oil-based biofuel can therefore, be “used” and
will remain eligible for use in the European Union in the absence of certification.
596.

The European Union notes that many of Malaysia’s claims depend on a finding that

the low ILUC-risk certification requirement imposes a conformity assessment
procedure. The EU will explain below that Malaysia failed to demonstrate this aspect
of its case.
7.1.3. Conclusion
597.

For the reasons set out above, the European Union submits that Malaysia has not

demonstrated that Article 26 RED II and/or the Delegated Regulation or the measures
identified by Malaysia are “technical regulations” or “conformity assessment”
procedures within the meaning of the TBT Agreement. Therefore, the threshold
requirement is not satisfied and these provisions fall outside the scope of the TBT
Agreement.
598.

The remainder of the European Union’s response to the claims under the TBT

Agreement are without prejudice to this position.
7.2.

Article 2.1 of the TBT Agreement

599.

Malaysia contends that two of the measures it has identified, the high ILUC risk cap

and the high ILUC risk phase out, are inconsistent with Article 2.1 of the TBT
Agreement as they accord “to Malaysia’s oil palm crop-based biofuel imported into the
EU treatment less favourable than that accorded to “like products” imported into the
EU from other countries and to domestic “like products”. 384
600.

To substantiate this claim, Malaysia identifies a three tier test of consistency and

further asserts that it has demonstrated that:
the measures at issue are “technical regulations” within the
meaning of Annex 1.1 of the TBT Agreement;
the products at issue are “like products”, i.e., that oil palm
crop-based biofuel is “like” other oil crop-based biofuel, such
as biofuel made of rapeseed oil or soyabean oil; and

384

Malaysia’s first written submission, paragraph 488.
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the treatment accorded to Malaysia’s oil palm crop-based
biofuel imported into the EU is less favourable than that
accorded to domestic “like products” and to “like products”
imported into the EU from other countries.385
601.

The EU agrees that, as regards the applicable legal standard, in order to establish

a violation of the national treatment obligation in Article 2.1 of the TBT Agreement, all
three elements identified by Malaysia must be satisfied as they are cumulative
requirements386. The EU contests, however, that Malaysia has demonstrated that any
one of those elements is satisfied as regards the two measures at issue.
602.

The EU has already addressed the threshold question concerning the applicability

of the TBT Agreement above. For the reasons explained, Malaysia has not established
that the ILUC risk cap and phase out are technical regulations within the meaning of
the TBT Agreement. In this section, without prejudice to its position that the threshold
requirement is not satisfied, the European Union addresses Malaysia’s arguments as
regards the two remaining elements of the applicable legal standard, namely the issue
‘like products’ and the alleged accordance of less favourable treatment of biofuel made
from palm oil from Malaysia. For the reasons elaborated upon below, the European
Union submits that Malaysia has not proven its case on like products and nor has it
established less favourable treatment within the meaning of Article 2.1 of the TBT
Agreement.
603.

Before turning to the substantive arguments advanced by Malaysia, the EU makes

the following overarching observations as regards the manner in which Malaysia has
formulated its claim.
604.

In the first place, Malaysia has made a number of broad assertions relevant to the

application of the legal standard without sufficiently linking those assertions to the
particular facts of the case and substantiating its conclusions.
605.

For instance, Malaysia claims that palm oil is ‘like’ other oil crop based fuel “such

as” biofuel made from rapeseed oil or soyabean oil but it has not clarified whether
these are to be considered as examples of what Malaysia acknowledges to be a broader
category of ‘like’ fuels (which the term ‘ as such’ implies). Nor has Malaysia explained
why it has selected rapeseed oil and soyabean oil as comparators. This is particularly
significant as for the purpose of its analysis of “less favourable treatment”, Malaysia
appears to focus on just these three oil crop based biofuels, (those produced from
soybean, palm and rape seed). Yet, on other occasions the claims are framed more
broadly.

385
386

Malaysia’s first written submission, paragraph 525.
Appellate Body Report, US – Clove Cigarettes, (2012), para. 87. Appellate Body Report, US – Tuna II.
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In the second place, Malaysia has characterised the measures and their alleged

operation in ways that are simply inconsistent with the legislation. In that context, the
European Union notes that the legislation itself addresses all “conventional biofuels”
and does not treat palm oil, soyabean oil and rapeseed oil-based biofuels as a discrete
category.

7.2.1. Malaysia has not demonstrated its case on ‘like’ products
607.

The European Union recalls that the first step in a likeness examination is to identify

the domestic and imported products that must be compared. This issue arises both in
the "likeness" step of the national treatment analysis, and then again in the MFN and
"less favourable treatment" step of such an analysis.
608.

The products identified by the complaining Member are the starting point in a

panel's likeness analysis. However, Article 2.1 of the TBT Agreement requires panels
to assess objectively, on the basis of the nature and extent of the competitive
relationship between the products in the market of the regulating Member, the
universe of domestic products that are like the products imported from the complaining
Member.387
609.

In determining what are the "like products of national origin and like products

originating in any other country", a panel must seek to establish, based on the nature
and extent of the competitive relationship between the products in the market of the
regulating Member, the products of domestic (and other) origin(s) that are like the
products imported from the complaining Member. In this respect, a panel is not bound
by its terms of reference to limit its analysis to those products identified by the
complaining Member in its panel request. Rather, Article 2.1 requires the panel to
identify the domestic products that stand in a sufficiently close competitive relationship
with the products imported from the complaining Member to be considered like
products within the meaning of that provision.388
Malaysia’s definition of the alleged like products
610.

The principles established in this case law also apply to the likeness analysis under

Articles I and III of the GATT 1994.
611.

In the present dispute, Malaysia provides a broad definition of the products that it

claims are like:

387
388

Appellate Body Report, US – Cloves, para. 192.
Appellate Body Report, US – Cloves, para. 191.
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all oil crop-based biofuels, and in particular oil palm cropbased biofuel, rapeseed oil-based biofuel and soyabean oilbased biofuel, are “like products” within the meaning of
Article 2.1 of the TBT Agreement.389
612.

In line with the clarification of the Appellate Body in US – Tuna II (Mexico),390 the
European Union considers that this definition is flawed because it does not include the
entire universe of like biofuel products, which - according to the language used by
Malaysia - should have been included.

613.

First, as explained above, Malaysia has not explained why it has selected only palm oil,
rapeseed oil and soyabean oil as comparators and excluded other oil crop-based
biofuels, such as sunflower oil. While Malaysia appears to focus on just these three oil
crop based biofuels, on other occasions, as explained below, the claims are framed
more broadly.

614.

Second, the above definition implies that HVO and FAME are like products.

615.

Indeed, Malaysia explains that HVO oil palm crop-based biofuel is “in fact identical

to any other HVO oil crop-based biofuels” 391 and that “All HVO produced, for instance,
from rapeseed oil is, therefore, interchangeable and fully substitutable with HVO
produced of soyabean oil or palm oil.392

Therefore, Malaysia fails to take a clear

position whether HVO and FAME are like products and this has an impact on the of the
less favourable treatment analysis.
616.

In this respect, the European Union submits that to the extent that the Panel

considers that PME (Ppalm oil biodiesel or palm oil methyl esther) is like RME and SME
then it should also consider that HVO is a like product. HVO is used as a substitute for
biodiesel when blending biofuels with conventional diesel. For example, the USDA FAS
report for 2019 states that: “EU-produced FAME faced strong competition from
domestically produced HVO”.393 Biofuel producers explained in the context of a merger
investigation that HVO and FAME are competing.394 The strong competition exercised
by HVO vis-à-vis FAME is confirmed by its higher CFPP and the higher blending
possibility and it is extensively explained by Malaysia in paragraphs 155-175 and 539,
541, 545, 546 of its first written submission.

Malaysia, first written submission, para. 547.
Appellate Body Report, US – Tuna II (Mexico) (Article 21.5 – Mexico), para. 7.70.
391 Malaysia, first written submission, para. 539.
392 Malaysia’s first written submission, para. 174.
393
USDA FAS GAIN report, EU Biofuels Annual, 15 July 2019, Exhibit EU-128, page 29
394
See the Commission Decision C(2018) 4931 final of 20 July 2018 in Case M.8823 - NESTE / DEMETER ANIMAL
FATS
AND
PROTEINS,
paras.
30-34
available
online
at
https://ec.europa.eu/competition/mergers/cases/decisions/m8823_317_3.pdf (accessed on 19 November
2021). Exhibit EU-129.
389
390
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Moreover, HVO made from palm oil, like other palm oil based biofuel, is subject to

high ILUC-risk cap and phase-out under RED II.
618.

In 2020, HVO production was around 20% of the entire EU biodiesel production.395

Palm oil as feedstock accounted for 34,8 % in 2018396 and 50%397 in 2019 of the EU’s
entire HVO production. This means that HVO made from palm oil represents around
6,9% in 2018 and 10% in 2019 of the EU biodiesel production. This share is not
insignificant and it could be even higher if, for example, the universe of like products
were found to consist only of PME, RME and SME (as argued by Malaysia) or only SME
and PME given their closer CFPP characteristics.
619.

This failure undermines Malaysia’s claims. By carrying a partial analysis, Malaysia

did not prove that the group of imported products is treated less favourably than the
group of like domestic products.
620.

Third, Malaysia also claims that “Other biofuels, such as biofuels made from waste

oil or animal fat are not “like products” and thus not part of the relevant EU market.” 398
621.

As

Malaysia

also

recalled,

WTO

jurisprudence

has

established

that

the

determination of likeness is a determination about the nature and extent of a
competitive relationship between and among the products at issue. The different
provisions of RED II do not decide what the universe of like products is. The competitive
relationship between them does. The considerable market share of biofuels from
animal fat and waste oils shows that they are also in competition with biofuels made
from oil crop-based biofuels.399
622.

Indeed, Malaysia itself explains that all type of FAME can be produced from different

food and feed crops (such as different edible vegetable oils, including rubber seed or
jatropha oils, waste materials, such as used cooking oil (UCO), or from
animal fats).

400

rendered

While it admits that biodiesels produced from different food or

feedstocks have different chemical and physical characteristics401, Malaysia also
explains that:

USDA FAS GAIN report, EU Biofuels Annual, 29 June 2020, Table 5 (Exhibit- EU-130), ; USDA FAS GAIN
report, EU Biofuels Annual, 22 June 2021, Tables 3.1 and 3.2. (Exhibit EU-131)
396
Eionet report on the Greenhouse gas intensities of transport fuels in the EU in 2018 Monitoring under the Fuel
Quality Directive, November 2020, page 12 (Exhibit EU-132),.
397
Eionet report on the Greenhouse gas intensities of transport fuels in the EU in 2019 Monitoring under the Fuel
Quality Directive, October 2021 (Exhibit EU-133, Table 3.2.)
398
Malaysia, first written submission, para. 561.
399
Biodiesel from animal fat and waste oil accounts for 31% (according to the USDA FAS GAIN report of 22 June
2021, pages 27-28) of the entire EU (biodiesel) market, including HVO, or 25.9% (according to the Eionet report
on the Greenhouse gas intensities of transport fuels in the EU in 2019 Monitoring under the Fuel Quality Directive,
October 2021, Table 3.2) of the EU biodiesel market, excluding HVO.
400
Malaysia’s first written submission, para. 131.
401
Malaysia’s first written submission, paras. 133-149.
395

134

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

it is possible and normal practice to improve certain
properties of biodiesel through the use of additives, which
means that oil crop-based biofuels are essentially all the same
and can be adapted to the conditions and requirements of all
markets by the mere addition of additives as necessary 402
623.

It also adds that:
in light of technological developments in recent years, all oil
crop biofuel feedstocks are also “like”, because they can be
interchangeably used to produce HVO biofuel 403

624.

Moreover, Malaysia also confirms that HVO can also be produced with UCO and

animal fats.404
625.

In essence, Malaysia argues that all biodiesels (whether FAME or HVO) are

essentially like because their limited differences do not significantly impact their
substitutability and their competitive relations.
626.

This is confirmed by Malaysia’s argument under its Article III:4 GATT claim, where

Malaysia explicitly affirms that:
biofuels made from food and feed crops are “like” biofuels
made from other feedstocks, i.e., that biofuels made from
food and feed crops and biofuels made from other feedstocks
are in a sufficiently close competitive relationship to be
considered “like” within the meaning of Article III:4 of the
GATT 1994405
627.

In the paragraphs that follow the one just quoted above, Malaysia seems to expand

the universe of like products even further and argues that, for the purpose of its Article
III:4 claim, all oil-based biofuels are like other biofuels (even starch and sugar
based).406
628.

It follows that Malaysia has focused only on a subset of the biofuels that according

to its own logic should have been included in the universe of like products.
Malaysia has not demonstrated that oil palm crop-based biofuel, rapeseed oilbased biofuel and soyabean oil-based biofuel are like products
629.

In any event, even assuming - quod non - that the products to be analysed for the

purpose of determining likeness are only “oil crop-based biofuels, and in particular oil

402
403
404
405
406

Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s

first
first
first
first
first

written
written
written
written
written

submission,
submission,
submission,
submission,
submission,

para. 150.
para. 916.
para. 166.
para. 929.
paras. 930-931.
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palm crop-based biofuel, rapeseed oil-based biofuel and soyabean oil-based biofuel”,
a series of elements raise doubts as to the sufficiency of Malaysia’s likeness analysis.
630.

The European Union considers that oil palm crop-based biofuel, rapeseed oil-based

biofuel and soyabeans oil-based biofuel are not like products.
631.

This is valid for the likeness test under both Article 2.1 of the TBT Agreement and

Articles I and III:4 of the GATT 1994.
632.

While the concept of likeness under Articles I, III:4 and of the GATT 1994 and 2.1

of the TBT Agreement is not necessarily identical, the concept of "like products" under
Article III of the GATT 1994 should inform the interpretation of the concept of "like
products" in the context of Article I:1 of the GATT 1994. 407
633.

The Appellate Body found that the interpretation of the concept of "likeness" in

Article 2.1 has to be based on the text of that provision as read in the context of the
TBT Agreement and of Article III:4 of the GATT 1994, which also contains a similarly
worded national treatment obligation that applies to laws, regulations, and
requirements including technical regulations. It also established that the determination
of likeness under Article 2.1 of the TBT Agreement, as well as under Article III:4 of the
GATT 1994, is a determination about the nature and extent of a competitive
relationship between and among the products at issue. 408
634.

Article I:1 requires a comparison between like products originating from one

country vis-à-vis products originating from a WTO Member. Assuming for the sake of
argument that Malaysia’s partial approach to the likeness analysis is upheld by the
Panel, the products to be compared in this dispute would be biofuel produced from
palm oil originating from Malaysia vis-à-vis biofuel made from palm oil, soybean and
rapeseed.
635.

Likewise, Article III:4 requires a comparison between products originating from one

country vis-à-vis like products of national origin. The products to be compared in this
dispute – according to Malaysia’s partial approach, would be biofuel produced from
palm oil originating from Malaysia vis-à-vis biofuel of EU origin. However, Malaysia fails
to identify clearly the relevant domestic products: it merely refers to domestic “like”
oil crop feedstocks, such as rapeseed, soyabean, or sunflower oil 409 and to rapeseed
oil-based biofuel as an example of domestically produced oil crop-based biofuels.410

Panel Report, US –Tuna II (Mexico) (Article 21.5 – Mexico), para. 7.409.
Appellate Body Report, US – Cloves, para. 120.
409
Malaysia, first written submission, para. 1021.
410
Malaysia’s first written submission, para. 430.
407
408
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Yet, Malaysia itself explains that the EU industry also produces an important quantity
of biofuel from palm oil, even higher than Malaysia’s.411
636.

These considerations also apply with respect to the likeness analysis under Article

2.1 of the TBT Agreement.
637.

The traditional approach for determining "likeness" under Articles I, III:4 of the

GATT 1994 and 2.1 of the TBT Agreement has, in the main, consisted of employing
four general criteria:"(i) the properties, nature and quality of the products; (ii) the
end-uses of the products; (iii) consumers' tastes and habits – more comprehensively
termed consumers' perceptions and behaviour – in respect of the products; and (iv)
the tariff classification of the products.412
638.

First, as regards the products’ properties, the Appellate Body noted that:
Panels must examine fully the physical properties of products.
In particular, panels must examine those physical properties
of products that are likely to influence the competitive
relationship between products in the marketplace.413

639.

Malaysia submits that biodiesel produced from rapeseed oil, soybean oil, palm oil

has different properties but this does not affect the competitive relationship between
them because the CFPP value can be decreased by using additives or mixing biodiesel
with different CFPP values.414
640.

In particular, the low-temperature operability expressed through the cold filter

plugging point (“CFPP”) is typically for PME (palm oil biodiesel or palm oil methyl
esther) +13 C, for RME (rapeseed biodiesel or rapeseed oil methyl esther) -14 C and
for SBME (soybean biodiesel or soybean oil methyl esther) -2 C.
641.

Malaysia also argues that an EU trade defence measure found that the differences

in CFPP do not play an important role because they are compensated by the mixing of
different types of biodiesel and the use of additives in pure biodiesel.415 According to
Malaysia, the Panel in EU – Biodiesel (Indonesia) found that “PME competes with
S[B]ME …, RME, and other biodiesels produced by the EU industry, because they are
used to make various blends that are suitable for certain climatic conditions”.416

Malaysia’s first written submission, paras. 197, 198 and 202.
Panel Report, US – Poultry (China), para. 7.425.
413
Appellate Body Report, EC – Asbestos, para. 114.
414
Malaysia, first written submission, para. 538.
415
Malaysia, first written submission, para. 538. See also Commission Regulation (EC) No 193/2009 of 11 March
2009 imposing a provisional anti-dumping duty on imports of biodiesel originating in the United States of
America, OJ 2009 L 67, p. 26, para. 33(c) (Exhibit EU-134).
416
Malaysia, first written submission, para. 543-544.
411
412
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Malaysia errs. First, the abovementioned EU trade defence measure was adopted

in a different regulatory context, it represents only one item of evidence to be
considered by the Panel and its findings on the importance of the CFPP were nuanced
by subsequent EU trade defence measures. 417
643.

Second, a full reading of that part of the Panel Report in EU – Biodiesel (Indonesia)

shows that the above-mentioned excerpt is only a reference to the assessment of the
challenged EU anti-dumping measure and not a finding of the Panel. 418
644.

Third, contrary to Malaysia’s affirmations, the overall body of evidence shows that

CFPP differences between various types of biodiesels play an important role in the
biofuels’ physical characteristics and those differences are not compensated by mixing
and additives.
645.

Malaysia itself notes419 that a larger share of PME, due to its higher CFPP value, is

commonly used during the summer season in Southern Europe, that “CFPP
specification is usually country specific”420 and that “different proportions of different
types of oil crop-based biofuels may be more suitable for certain regions at different
times of the

year”421 Therefore,

given

the

different

physical

and

chemical

characteristics of different FAME, the respective standards blending mandates, as well
as particular climate conditions, the production of biofuels requires a dedicated
blending.422 Malaysia explains also that PME has a much higher CFFP than RME or
SME423 and that “The CFPP is important for FAME producers or transporters in order to
avoid frozen biodiesel plugging tanks and lines. Given these operational considerations,
FAMEs with better low-temperature performance tend to command a higher value.” 424
Therefore, in practice, “Normally, a combination of different kinds of feedstocks is used,
depending on the climatic conditions of the region where the biodiesel is to be released
for consumption”.425

Commission Implementing Regulation (EU) 2019/244 of 11 February 2019 imposing a definitive countervailing
duty on imports of biodiesel originating in Argentina, recital 353: “The Commission established that in most cases
the final customer purchasing biodiesel is not aware of, nor concerned by, the feedstock that was used in the
production, but requires a product that fulfils a certain maximum CFPP level. This level would vary depending on
the season and climatic conditions. During summer months and in warmer regions, customers accept higher
CFPP levels, and require lower CFPP level biodiesel during winter months and in colder regions.” (Exhibit EU135).
417

419
420
421
422
423
424
425

Malaysia, first written submission, para. 146.
Malaysia’s first written submission, para. 144.
Malaysia’s first written submission, para. 151.
Malaysia’s first written submission, para. 148.
Malaysia’s first written submission, Table No. 7.
Malaysia’s first written submission, para. 143.
Malaysia’s first written submission, para. 151.
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It must be noted that Malaysia fails to identify the specific shares of PME used in

Southern Europe and in Northern Europe and whether mixing biodiesel with different
CFPP values and using additives meets the standards throughout Europe and all year
round.
647.

The European standard EN 14214 requires CFPP for FAME, as blend component in

diesel fuel, between +13 C and – 10 C.426 There are indications that the national
versions of the standard EN 14214 are even stricter: for example, France appears to
require a CFPP of -15 C for the winter season while Austria -20 C.427
648.

Malaysia does not explain if the FAME blends that meets the requirements of the

Nordic countries include palm oil at all and how many countries are concerned. Even
in Southern countries, Malaysia does not explain if palm oil based biofuel can fully
replace other biofuels in FAME blends.
649.

Furthermore, an academic study shows that blends of various biodiesel types does

not reach the lower limit of -10 C. According to this study, the lowest CFPP reached by
biofuel blends containing PME is -3 C.428
650.

The European Union found that the amount of PME used in a blend depends on the

season and location across Europe429 and FAME0 blend often includes up to 20% of
PME.430Due to the high requirements on the CFPP, FAME blends include RME as main
component in winter.431 The fact that PME is often blended only up to 20% in FAME0
(FAME blends with a CFPP of 0 ͦ C, the most common type of biodiesel sold in the EU)
blends indicates that PME has a limited substitutability with other biofuels mixed in
FAME0. Similarly, SME alone cannot fully substitute PME because SBME’s iodine (and
sometimes cetane)432 characteristics do not meet EU standards.

According to the European standard EN 14214 “Liquid petroleum products - Fatty acid methyl esters (FAME)
for use in diesel engines and heating applications” (Exhibit EU-136).
427
According to the website of a biofuels company https://www.biofuelsystems.com/biodiesel/specification.htm
(Exhibit EU-137)
428
B.R. Moser, “Influence of Blending Canola, Palm, Soybean, and Sunflower Oil Methyl Esters on Fuel Properties
of Biodiesel, Energy & Fuels, Vol. 22 (2008), 4301. See row 12 in Table 3: Canola (rapeseed) and palm oil
biodiesel in a volume ratio of 3:1. (Exhibit EU-138)
429
Commission Implementing Regulation (EU) 2019/1344 of 12 August 2019 imposing a provisional
countervailing duty on imports of biodiesel originating in Malaysia, recital 291: “The amount of PME used in a
blend depends on the season and location across Europe. In southern Europe CFPP –5 is used in the winter, and
CFPP +5 in the summer. In northern Europe CFPP –10 is used in winter, and CFPP 0 in summer. The higher the
CFPP, the larger the percentage of PME that can be used in the blend of biodiesels (60).” (Exhibit EU-139).
430
Ibid., recital 297.
431
Arbeitsgemeinschaft Qualitätsmanagement Biodiesel e.V., “Cold Properties of Biodiesel“, https://www.agqmbiodiesel.de/application/files/5115/4840/9909/Cold_Properties.pdf (accessed on 26 November 2021), page 1
(Exhibit EU-140).
432
According to the standard European standard EN 14214, the maximum iodine value for biodiesel is 120 and
the minimum limit for the cetane number is 51. SBME has a cetane number between 48-56 and iodine number
of 134. (Exhibit EU-136). See also Malaysia, first written submission, paras. 537 and 543.
426
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In any event, the information provided by Malaysia indicates that PME has a limited

substitutability with other biofuels mixed in FAME.
652.

It follows that Malaysia’s bare assertion that the physical and chemical differences

between these biofuels can be eliminated by the addition of additives and therefore
PME, RME and SME must be considered as like is unsubstantiated and contradicted by
Malaysia’s own explanations.
653.

Indeed, the very fact that biofuels made from different crops need to be blended

to obtain a fuel that has certain characteristics which make it suitable for some uses
suggests that rapeseed oil, soybean oil, palm oil based biofuels have different
properties, and qualities.
654.

Therefore, the European Union does not agree that Malaysia has discharged its

burden of proving that differences in physical and chemical properties between
biodiesel produced from palm oil, rapeseed oil and soybean oil are minimal and do not
affect the competitive relationship between these products.
655.

Next, regarding the end use, the Appellate Body observed that:
For instance, the physical properties of a product shape and
limit the end-uses to which the products can be devoted.” 433

656.

The different properties of the PME, SBME and RME are likely to have consequences

on their end-uses in a given market. Malaysia admits that PME is commonly used
during the summer season in Southern Europe.434
657.

The EU Member States’ reporting under the Fuel Quality Directive on the quantities

of biodiesel supplied in each Member State shows that in several EU Member States,
PME has only a small market share of the biofuels market.
658.

For example, the quantity of PME supplied in Austria in 2019 was only around 4%

of the quantity of RME and around 38% of the quantity of SBME and just 38% higher
than the quantity of sunflower oil biodiesel (SFME).435 The 2019 data regarding Czech
Republic436 portrays a similar picture: the rapeseed biodiesel has the largest share of

433
434
435

436

Appellate Body Report, EC – Asbestos, para. 102.
Malaysia, first written submission, para. 146.
Austria’s reporting under Article 7a of the Fuel Quality Directive can be found here:
http://cdr.eionet.europa.eu/Converters/run_conversion?file=at/eu/fqd/art7a/envyb0bda/Art_7aFQD_te
mplate_Member_States_v3.4_AUT_2020_resub_V3.xlsx&conv=tohtml&source=local (Exhibit-141). The
quantities of the various types of biodiesel supplied in Austria in 2019 are the following: 444,918,480.03
litres of RME, 68,006,083.58 litres of SBME, 17,650,898.39 litres of PME, 12,752,082.00 litres of SFME,
litres 665,850.00 litres of acid oil from used cooking oil, 93,940.00 litres of waste vegetable or animal oils,
60,925.00 of corn (maize) biodiesel and 13,952.00 litres of other types of biodiesel.
Czech Republic’s reporting under Article 7a of the Fuel Quality Directive can be found here:
http://cdr.eionet.europa.eu/Converters/run_conversion?file=cz/eu/fqd/art7a/envx9yuww/Art_7aFQD_te
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the biodiesel market, palm oil biodiesel representing only around 1% of the quantity
of rapeseed biodiesel. Furthermore, in Denmark, the 2018 data shows that palm oil
biofuel was used only to produce HVO and not FAME biodiesel.437
659.

Malaysia also notes that “all oil crop biofuel feedstocks can be interchangeably used

to produce HVO, with a final product that displays the same physical and chemical
properties, irrespective of the particular feedstock(s) used to produce it.” 438
660.

However, this circumstance regards only HVO biofuels and does not explain why all

FAME biofuels, with their different physical characteristics, would also be like products.
661.

Regarding the consumers’ tastes and habits, Malaysia claims that oil crop-based

biofuels thus have the same end use and that the share of each type of oil crop-based
biofuels in FAME depends on price, availability of supply, and the need to meet the
relevant quality standards.439
662.

Malaysia is mistaken. Malaysia fails acknowledge that not all FAME X blends are the

same. Some contain more palm oil based biofuel and other less depending also on the
relevant quality standards, including CFPP. As explained above, due to the high
requirements on the CFPP, predominantly FAME blends with rapeseed methyl ester as
main component are used in winter. Some fuel companies in the Nordic countries such
as Uno X and Preem440 indicate that their products (renewable products for Preem) do
not include palm oil biofuel.441
663.

Moreover, when considering the consumers taste and habits, the Panel should

consider the following.
664.

First, the direct consumers of biofuels are economic operators that blend biofuels

with fossil fuels to release them for consumption on the market. These professionals
know exactly what fuel standard they must follow in each market and in which period
of the year. Since they have to produce a blend which complies with certain
requirements (for instance in terms of CFPP) and since different biofuels have different

mplate_Member_States_v3.4-2019-CZ-2.xlsx&conv=tohtml&source=local
(Exhibit
EU-142).
The
quantities of the various types of biodiesel supplied in Czech Republic in 2019 are the following: rapeseed
biodiesel 230,875,971.7, sunflower biodiesel 10,009,768.7 litres, soybean biodiesel 2,309,578 litres, palm
oil biodiesel 2,398,232 litres, waste vegetable oil or animal fat biodiesel 62,204,752 litres and Other
(Biodiesel from corn oil) 2,047,189 litres.
437
Denmark’s 2018 publicly available reporting under Article 7a of the Fuel Quality Directive can be found here:
http://cdr.eionet.europa.eu/Converters/run_conversion?file=dk/eu/fqd/art7a/envxfudxa/FQD7aDenmark
2018.xlsx&conv=tohtml&source=local (Exhibit EU-143).
438
Malaysia, first written submission, para. 539.
439
Malaysia, first written submission, paras. 540-541.
440
See
https://www.preem.se/en/in-english/investors/corral/annual-overview-2016/the-year-in-brief/
(accessed on 28 November 2021) (Exhibit EU-144).
441
See Midttun, Knut Myrum Næss, and Proadpran Boonprasurd Piccini “Biofuel Policy and Industrial Transition—
A Nordic Perspective” in Energies 2019, 12(14), 2740, pages 5, 6 and 8 (Exhibit EU-145).
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CFPP values they necessarily must be concerned about which biofuels they are blending
and in which proportions.
665.

Second, the EU believes that the Panel should also consider the final consumers

taste and habits, as their taste and habits are clearly capable of influencing what
products fuels producers will put on the market.
666.

Despite the absence of biofuel feedstock labelling requirements, the EU consumers’

tendency to avoid products containing palm oil products has also started manifesting
in the fuels sector. There is evidence that several fuel suppliers have begun to avoid
or to reduce producing palm oil-based biofuels, and they make sure that they convey
this information to the public.
667.

For example, recently ENI announced that its Venice Bio-refinery is preparing to

become palm oil-free as of 2023.442 Similarly, Repsol has announced that it replaced a
part of the palm oil feedstock used at its Bilbao refinery with used cooking oil (UCO) in
order to improve its corporate image vis-à-vis final consumers.443 Likewise, Total has
advertised that its refinery in Grandpuits (France) will focus on renewable fuels but will
not process palm oil.444 Although Total has pledged to process no more than 300,000
metric tons of palm oil per year at its La Mède refinery445, the Marseille administrative
court ordered on 1 April 2021 that Total review the impact study on the use of palm
oil in this refinery.446
668.

This development on the supply side shows that fuels suppliers are adapting their

production and marketing strategies to take account of the ongoing evolution in
consumer’s market behaviours (i.e. of tastes and habits) since EU consumers are
increasingly displaying distaste for products containing or made with palm oil, including
fuels. For example, the Malaysian Biodiesel Association stated recently that lower EU
demand for palm oil reflects the growing “no palm oil movement” and a whole
generation of citizens who believe palm oil is bad.447 This shows that the presence of
palm oil in fuel mix is far from having no bearing on consumers' market behaviour.

442

443

444

445

446

447

Eni press release of 15 April 2021: “Eni: New Systems Installed at the Venice Biorefinery to Eliminate Palm
Oil Entirely” (Exhibit EU-146).
Press article from Argusmedia of 11 September 2020: “Spain's climate bill threatens biofuel projects:
Repsol” (Exhibit EU-147).
Total’s webpage (accessed on 22 April 2021): “GRANDPUITS: A ZERO-CRUDE PLATFORM BY 2024” (Exhibit
EU-148).
Total’s webpage (accessed on 22 April 2021): “LA MÈDE: A MULTIPURPOSE FACILITY FOR THE ENERGIES
OF TOMORROW” (Exhibit EU-149).
Press article of 1 April 2021 from Le Monde « Total condamné à revoir son étude d’impact sur l’utilisation
del’huile de palme dans une raffinerie » (Exhibit EU-150).
Reuters article, Indonesia, Malaysia eye joint campaign in Europe to counter palm oil critics, available online
at https://www.reuters.com/article/us-asia-palmoil-exclusive-idUSKBN29O0JL (accessed on
26
May
2021), (Exhibit EU-151)
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Rather it can be expected that its importance will increasingly affect consumers’ taste
and habits.
669.

The European Union also considers that there is demand for palm-oil free fuels in

the European Union that must be considered in the likeness analysis. This is shown,
for example, by biofuels producers that ceased using palm oil at several EU plants and
EU customers preferring food and cosmetic products that do not include palm oil. Even
if, currently, there are no labelling requirement that would allow identifying palm oil
free fuels, there is latent or potential demand for palm-oil free fuels. According to the
jurisprudence, a panel should also consider latent demand when there is evidence of
such demand. For example, the Appellate Body considered in EC-Asbestos that:” In
our Report in Korea – Alcoholic Beverages, we observed that, '[p]articularly in a market
where there are regulatory barriers to trade or to competition, there may well be latent
demand' for a product. We noted that, in such situations, 'it may be highly relevant to
examine latent demand' that is suppressed by regulatory barriers.”448
670.

In the present case, consumers’ behaviour in another sector where palm oil is

widely used (food) and the increasing number of EU fuel producing companies that
advertise their products as palm-oil free or that advertise the fact that they have
abandoned or reduced the use of palm oil shows that there is a latent demand for
palm-oil free fuels. Therefore, if voluntary or binding labelling requirements for the
composition of automotive fuels were introduced in the EU, that latent demand would
become concrete, and it would show that from the viewpoint of consumers taste and
habits palm-oil based biofuel is not considered to be like other biofuels.
671.

In summary, the EU is of the view that the Panel should take account of the

existence of latent demand for palm oil free products in the EU (including fuels) in
examining

Malaysia’s

likeness

analysis

and

notably

whether

Malaysia

has

demonstrated that PME is like SME, RME.
672.

Finally, the identical tariff classification of biofuels is not decisive for the likeness

analysis considering the abovementioned evidence.
673.

Therefore, Malaysia failed to demonstrate that the type of biofuel does not have an

influence over the tastes and habits of direct consumers of biofuels in the European
Union.
674.

To sum up, the mere fact that PME, SBME and RME are all components of different

biodiesel blends is insufficient to explain to what extent these three products compete.

448

Appellate Body Report, EC – Asbestos, para. 174.
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The standards for biodiesel in several countries during the winter season indicate

that RME, with its lower CFPP, is an indispensable component of those blends.
Therefore, PME would not be a substitute to RME in countries with lower CFPP
standards, or it would be substitutable only to a limited degree. Malaysia fails to clarify
to what extent SBME can replace PME under stricter CFPP standards. A customer
blending several types of biodiesel is unlikely to be able to replace fully RME with PME
or SBME in several EU Member States during the winter season. While palm oil,
soybean and rapeseed oil biofuels appear to be in some competitive relationship,
whose extent Malaysia failed to prove, 449 this is not sufficient to justify finding that
they are like within the meaning of Articles I:1 and III:4 of the GATT 1994 (let alone
for Article III:2).
676.

It follows that Malaysia has not considered the complexities in the competitive

relationship between RME. Nor has Malaysia considered the impact on consumers’
tastes and habits of deforestation, loss of biodiversity and climate change-related
concerns, which are associated with the presence of palm oil based biofuels in the fuel
mix.
677.

Lastly, Malaysia also claims that the raw materials used to produce biofuels (crude

palm oil, crude soybean palm oil and crude rapeseed oil) are like. 450
678.

The European Union fails to understand the relevance of this analysis since RED II

relates, among others, to biofuels, bioliquids or biomass fuels produced from food and
feed crops and not to raw materials. In any event the fact that crude oils have different
properties451 and different tariff classifications contradicts Malaysia’s claim that they
are all like products. Contrary to Malaysia’s affirmations, the fact that biofuels from
different feed and food crops are blended, does not show that the crude oils used to
make biofuels are also like. Importantly, crude oils have different end uses: for
example, crude palm oil is used to make only palm oil biofuel and, thus, it cannot be
substituted by crude rapeseed oil or soybean oil. Moreover, when referring to palm oil
as being like with soy bean oil and rapeseed oil452, Malaysia does not explain if it means
crude palm oil (CPO) or refined palm oil (RPO).453

Appellate Body Report, EC – Asbestos, para. 99: “We are not saying that all products which are in some
competitive relationship are "like products" under Article III:4.”
450
Malaysia, first written submission, paras. 909-917.
451
Malaysia, first written submission, Table No. 33.
452
Malaysia, first written submission, para. 909.
453
Malaysia, first written submission, para. 228.
449
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Conclusion
679.

Therefore, in light of the above, Malaysia has failed to demonstrate that PME, RME,

and SME are like products under of Article I, III:4 of the GATT 1994 and 2.1 of the TBT
Agreement even under its own partial approach focussing on a subset of biodiesel
produced from food and feed crops.
680.

In the alternative, were the Panel to conclude that Malaysia has demonstrated that

the competitive relationship between PME, RME, and SME is sufficiently close that those
products should be considered as like, the European Union submits that also FAME
produced from sunflower oil, UCO and animal fat should be included in the universe of
like products as their competitive relationship with PME does not appear to be
significantly different from the competitive relationship between PME and RME or PME
and SME. Likewise, in light of Malaysia’s explanations, HVO should also be included in
the universe of like products. Finally, the Panel should also assess whether the
assertions of Malaysia concerning the likeness of all biofuels (oil, sugar and starch
based) demonstrate indeed that the universe of like product should include all biofuels.
7.2.2. Malaysia has not demonstrated “less favourable” treatment
681.

Malaysia claims that two of the measures it has identified, namely the high ILUC

risk cap and the high ILUC risk phase out are inconsistent with both the nondiscrimination obligation and the national treatment obligation enshrined in Article 2.1
of the TBT Agreement on the grounds that they accord to “Malaysian palm oil based
biofuel” treatment less favourable that that accorded to like domestic products or like
products from other Members.
682.

As to the appropriate analytical framework, Malaysia asserts that to determine this

claim, the Panel is required to consider two issues:
“(i) whether the high ILUC-risk cap and the high ILUC-risk
phase out, the measures at issue, distort the conditions of
competition on the EU market of oil crop-based biofuels to the
detriment of oil palm crop-based biofuel imported from
Malaysia; and
(ii) if the measures at issue are de facto, rather than de jure,
discriminatory, whether the detrimental impact of these
measures stems exclusively from a legitimate regulatory
distinction.”454
683.

On substance, Malaysia claims that it has shown that the conditions of competition

on the relevant EU market are distorted because only palm oil based biofuel is subject

454

Malaysia’s first written submission, para. 558.
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to the cap and phase out. Malaysia also asserts that any detrimental impact is not
attributable to a legitimate regulatory distinction because the concept of “ILUC risk”
cannot be regarded as such a legitimate regulatory distinction, alternatively the
measures are not calibrated to the risk and hence are arbitrary.
684.

For the reasons elaborated upon below, the EU submits that Malaysia has not

demonstrated that either the high ILUC risk cap or the high ILUC risk phase out are
inconsistent with Article 2.1 of the TBT Agreement.
685.

First, as Malaysia acknowledges, these measures are origin neutral and are not de

jure discriminatory. Therefore, the Panel must conduct all stages of the analysis under
Article 2.1 of the TBT Agreement to determine Malaysia’s claim that the measures are
de facto discriminatory.
686.

Second, Malaysia oversimplifies the analysis of “distortion” of competitive

conditions. The effect of the measures is only to determine the extent of eligibility to
contribute to the European Union’s renewable energy targets and does not predetermine the manner in which individual Member States may choose to define their
energy mix;
687.

Third, even if the effect of the measures is to promote other forms of renewable

energy over and above palm oil based biofuel, this is not dispositive of a finding of
discrimination.
688.

Fourth, the measures are applied in an even handed manner. They apply equally

to palm oil based biofuel irrespective of where it is produced and to the extent that
there is any differentiation from biofuels produced from other feedstocks, that is
rationally connected to the objectives pursued by the EU Biofuels regime. The relevant
comparison is the treatment as between palm oil based biofuel produced in the EU and
palm oil based biofuel produced in Malaysia. Malaysia has not shown that there is
arbitrary differential treatment as between those ‘like’ products given the EU regime
seeks to promote the penetration of those forms of renewable energy best able to meet
the climate change, environmental, biodiversity and moral concerns of EU citizens.
Legal Standard
689.

In paragraphs 549 to 557 of its first written submission, Malaysia sets out its

position as to the applicable legal standard for the purpose of establishing less
favourable treatment within the meaning of Article 2.1 of the TBT Agreement. Malaysia
focuses in particular on the findings of the Appellate Body in US Clove Cigarettes, US
Tuna II (Mexico) and US COOL. Whilst the EU is broadly in agreement as to the
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applicable legal standard and the relevant WTO jurisprudence, it nonetheless clarifies
a number of points below.
690.

In the first place, at the outset of the examination it is necessary to determine the

nature of the measure (or measures). A measure that is de jure discriminatory, namely
one that makes an explicit distinction between imported and domestic products or
among imported products depending on their origin or such distinction flows by
necessary implication from the text of the measure, differs to a measure that is on its
face origin neutral and thus de facto discriminatory. Whereas, in both instances a Panel
must determine whether the measure (or measures) modifies the conditions of
competition in the relevant market to the detriment of the groups of imported products
vis-à-vis the group of “like” domestic products or the group of “like” products imported
from other countries,455 the nature of the assessment the panel must conduct is not
identical.456
691.

In the second place, in line with the above, the Appellate body has consistently

held that a claimant must show that there has been a “modification” to the competitive
opportunities in the relevant market to the detriment of the relevant like products 457.
This implies that a complainant must establish i) the relevant market ii) a modification
to the competitive opportunities and (iii) that the modification identified is detrimental.
These are cumulative requirements.
692.

To the extent that Malaysia appears to suggest that the legal standard merely

requires a complainant to show a “distortion” to the conditions of competition, this
characterisation of the legal standard is, therefore, incomplete 458.
693.

Moreover, in conducting this assessment, the Panel must consider "the totality of

facts and circumstances before it", and assess any "implications" for competitive
conditions "discernible from the design, structure, and expected operation of the
measure". Such an examination must take account of all the relevant features of the
market, which may include the particular characteristics of the industry at issue, the
relative market shares in a given industry, consumer preferences, and historical trade
patterns.459

Appellate Body Report, Korea – Various Measures on Beef (2001), para. 137 relating to Article III.4 of the
GATT 1994, Appellate Body Report, US – Clove cigarettes, para. 180.
456
Appellate Body Report, Appellate Body Report, US – COOL, paras. 267-271.
457
Appellate Body Report, Appellate Body Report, US – COOL, paras. 267-271. See also Appellate Body Report,
US – Clove Cigarettes, paras. 180 and 182.
458
Malaysia’s first written submission, para. 549.
459
Appellate Body Report, US COOL, ibid.
455
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In the third place, where a measure is alleged to be de facto discriminatory, the

existence of a detrimental impact is not dispositive of a finding that there is less
favourable treatment. As held by the Appellate Body in:
“If a panel determines that a measure has such an impact on
imported products, however, this will not be dispositive of a
violation of Article 2.1. This is because not every instance of
a detrimental impact amounts to the less favourable
treatment of imports that is prohibited under that provision.
Rather, some technical regulations that have a de facto
detrimental impact on imports may not be inconsistent with
Article 2.1 when such impact stems exclusively from a
legitimate regulatory distinction.”460
695.

This is fully consistent with the sixth recital of the TBT Agreement (similar in

language to the chapeau of Article XX of the GATT 1994) which states:
Recognizing that no country should be prevented from taking
measures necessary to ensure the quality of its exports, or
for the protection of human, animal or plant life or health , of
the environment, or for the prevention of deceptive practices,
at the levels it considers appropriate, subject to the
requirement that they are not applied in a manner which
would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions
prevail or a disguised restriction on international trade, and
are otherwise in accordance with the provisions of this
Agreement;
696.

In other words, the concept of discrimination must be reconciled with the concept

of residual regulatory autonomy. As Members are entitled to adopt technical
regulations aimed at securing legitimate policy objectives, and are free to determine
the degree of protection required, in order to establish a violation of Article 2.1 of the
TBT Agreement, differential treatment must be shown to be arbitrary or ‘unjustifiable’.
That analysis is subsequent to the inquiry that led a panel to conclude that there are
detrimental effects to the competitive opportunities on the relevant market.
697.

In the fourth place, when considering whether or not any detrimental effects are

inconsistent with Article 2.1, a Panel is required to assess both the legitimacy of the
regulatory distinction and the nature of the relationship between that distinction and
the detrimental impacts that have been identified.
698.

This presupposes that the Panel must first identify the nature of the regulatory

distinction at issue and the objectives to which it is intended to give effect. In that
respect, the same facts and matters relevant to the consideration of a claim under

460

Appellate Body Report, US COOL, ibid.
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Article 2.2 of the TBT Agreement may prove relevant. This is the case even though
the two provisions are conceptually distinct and do not impose the same legal standard.
699.

In the fifth place, in assessing the legitimacy of a regulatory distinction under Article

2.1 of the TBT Agreement, the Panel must have regard to the design, architecture,
revealing structure, operation, and application of the technical regulation at issue in
order to determine whether the regulatory distinction is designed and applied in an
even-handed manner. In all circumstances, a panel must "carefully scrutinize the
particular circumstances of the case”.
700.

461

Finally, the burden of proof falls, in all respects, on the complainant.
The nature of the EU measures at issue

701.

In paragraph 572 of its first written submission, Malaysia asserts that the high ILUC

risk cap and the high ILUC risk phase out are de facto discriminatory measures within
the meaning of Article 2.1 of the TBT Agreement. Malaysia does not advance any claim
as regards de jure discrimination Indeed, the measures are origin neutral.
702.

Given that Malaysia’s claim is premised on an assertion that these measures are

de facto discriminatory, the panel must assess the measures holistically to determine
their effects on the relevant market and must consider each of the requisite stages in
the analytical framework described above.
The relevant market
703.

In order to determine whether there has been an impact on competitive

opportunities for biofuel produced from palm oil from Malaysia, the Panel must first
determine the relevant market in which to assess those competitive opportunities. As
stressed by the Appellate Body in US COOL, to that end, the Panel must take account
of all the relevant features of the market, which may include the particular
characteristics of the industry at issue, the relative market shares in a given industry,
consumer preferences, and historical trade patterns. The Panel is not bound by the
market definition relied upon by a claimant.
704.

In US Tuna II (Mexico) Article 21.5, the Appellate Body further recalled that “Article

2.1 of the TBT Agreement, like Articles I:1 and III:4 of the GATT 1994, protects the
equality of competitive opportunities between like products rather than any particular
volume of trade.”462 This has a number of implications. First, a panel is not required
461
462

Appellate Body Report, US – Tuna II (Mexico), para. 216, Appellate Body US COOL, ibid.
Appellate Body Report, US Tuna II (Mexico), Article 21.5, paragraph 7.29 citing Appellate Body Reports, EC
– Seal Products, para. 5.82; US – Clove Cigarettes, para. 176; China – Publications and Audiovisual
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under Article 2.1 to ground its legal conclusions on evidence of the actual trade effects
of the technical regulation in the relevant market. Second, and crucially in this
instance, “a finding of detrimental impact cannot rest on simple assertion”,463 and a
panel should not "ascribe undue weight to the effect of a technical regulation in any
hypothetical scenario".”
705.

In paragraph 561 of its first written submission, Malaysia describes the relevant

market for the purposes of its claim of less favourable treatment under Article 2.1 of
the TBT Agreement as follows:
“For the purpose of determining the detrimental impact of the
measures at issue, the relevant EU market is the market of
oil crop-based biofuels, i.e., the market of the “like products”.
As discussed above, the “like products” in the present case,
i.e., the products that are in a sufficiently close competitive
relationship, are, on the one hand, oil palm crop-based biofuel
and, on the other hand, other oil crop-based biofuels, such as
biofuel made from rapeseed oil, soyabean oil or sunflower oil.
Other biofuels, such as biofuels made from waste oil or animal
fat are not “like products” and thus not part of the relevant
EU market.”
706.

The EU submits that this description of the allegedly relevant market is manifestly

insufficiently substantiated. The cross-reference to Malaysia’s arguments as regards
what should be considered ‘like products’ is of no assistance to the Panel in this context
as the bare assertion that “other biofuels” may not be considered like products falls
woefully short of the evidential burden that Malaysia must satisfy. Moreover, for the
reasons the EU has already explained, if the Panel accepts that PME, is like RME or
SME, than there would be no reason to exclude other biofuels (such as biofuels made
from waste oil or animal fat and HVO) from the group of like products for the purposes
of the Panel’s assessment.
707.

In any event, Malaysia has not explained on what basis the relevant market should

fall to be defined as narrowly as “oil-crop based biofuels”. Malaysia’s assertion in this
respect departs from a logic that part of the “market” it claims is derived from the
existence of the renewable energy target is reserved for that type of renewable energy
– i.e. for oil crop based biofuels. This is simply incorrect.
708.

The EU recalls that the two measures at issue form part of a set of provisions,

which collectively enable Member States to determine the eligibility of different types

463

Products, para. 305; Korea – Various Measures on Beef, paras. 135-136; Thailand – Cigarettes
(Philippines), para. 126; Japan – Alcoholic Beverages II, p. 16, DSR 1996:1, p. 109; and Korea – Alcoholic
Beverages, para. 127; and Panel Reports, US – COOL, para. 7.571; Colombia – Ports of Entry, para. 7.236;
and Argentina – Hides and Leather, para. 11.20.
Appellate Body Report, US Tuna II (Mexico) Article 21.5, ibid, citing Appellate Body Report, US – FSC (Article
21.5 – EC), para. 215. (emphasis omitted)
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of energy to be calculated as contributing to obligations to meet renewable energy
targets in (inter alia) the transport sector. That target only accounts for 14% of energy
consumption in the transport sector in the European Union. To the extent that the
measures may have an impact on competitive opportunities (see further below), such
impact would necessarily be on the market for renewable energy in the transport sector
in the European Union as all such potential sources of renewable energy are
“competing” to be counted towards the same target. Whereas there is a minimum
share obligation as regards “advanced biofuels”, EU legislation does impose obligations
on the Member States to meet the remainder of the target with any specific quantity
of any other source of renewable energy.
709.

As to the relevant characteristics of the market, Malaysia argues that “the principal

feature of the EU market of oil crop-based biofuels is that this market would not exist
but for the EU renewable energy targets.” Malaysia has not identified any other
characteristics at all.
710.

To support its proposition, Malaysia adduces a table showing the evolution of

market shares for biofuels which did not meet the EU’s GHG savings criteria as
introduced in 2011. Malaysia relies on that assertion in order to assimilate eligibility to
contribute to the target to access to the market as such.
711.

The EU makes the following observations in response.

712.

In the first place, the fact that there may be some correlation between eligibility to

be counted towards renewable energy targets and the size of the market (in terms of
volume) for a specific form of renewable energy is not solely a feature of the EU-market
for oil crop-based biofuels.

It does not therefore, in itself, justify the excessively

narrow definition of the relevant market on which Malaysia relies.
713.

The EU market for energy in the transport sector is dominated by fossil fuels, which

continue to have the greatest share of market penetration464. They are cheaper than
all currently available renewable alternatives. It is for that reason that one of the

464

Exhibit EU-5: Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, A European Strategy for Low-Emission
Mobility COM/2016/0501 final. See also Commission staff working document Accompanying the document
COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL, THE
EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS Sustainable and
Smart Mobility Strategy – putting European transport on track for the future, SWD/2020/331 final:,
paragraph 332 “This is because EU-27 transport still relies on oil for about 93% of its energy needs. Most
energy consumed in road, air and waterborne transport is fossil fuel based. Road transport depended on
oil products for 94% of its energy use and rail transport for 23% in 2018. While air transport relies only
on kerosene, inland navigation uses few types of fuels, but all petroleum based. International shipping is
capable of using a variety of oil based fuels, mainly heavier fuel oils due to their lower cost. In addition a
few ships use liquefied natural gas fuel because of its lower pollution characteristics. The total EU oil import
bill is estimated at EUR 227.5 billion in 2018.” [Exhibit EU-152]
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explicit objectives of the renewable energy target enshrined in RED II is precisely to
ensure that there is greater penetration of other forms of energy which are better able
to meet the European Union's environmental objectives and moral concerns (i.e.
renewable energy). Therefore, in the absence of renewable energy targets, the
competitive conditions on the market for energy in the transport sector would result in
a higher penetration of fossil fuels. The effect of the renewable energy target is,
deliberately, to adjust market conditions in favour of renewables.
714.

Within that framework, the European Union seeks to ensure that it promotes those

renewables best able to meet its environmental objectives. This is reflected in the
advanced biofuels obligation (minimum share), and the 7% cap on all biofuels
produced from food and feedstocks.
715.

In the second place, as regards the statistics adduced by Malaysia, these are taken

from the Shares tool published by EUROSTAT. In essence, Malaysia appears to argue
that because the imposition of GHG emissions thresholds led to a reduction in the share
of the market for those biofuels which could not demonstrate an emissions saving over
fossil fuels (despite the higher price point), it can be concluded that these measures
will operate in exactly the same way. The European Union observes that the regulatory
framework applicable to the imposition of GHG emissions thresholds does not operate
in exactly the same way as the mechanisms introduced under the EU biofuels regime.
For instance, those thresholds were integrated in other legislative instruments,
including the Fuel Quality Directive, which Malaysia has not challenged before the
Panel. Moreover, the statistics show that there is still a market for fuels which do not
meet the requirements.
716.

In the third place, Malaysia’s assertion that there would be no market at all for

biofuels without the targets overlooks the prevailing dynamics and in particular, moral
concerns over climate change. This moral concern is driving changes in consumer
behaviour. Indeed, one of the objectives pursued by the EU biofuels regime is to
encourage

changes

in

consumption

patterns

towards

less

carbon

intensive

technologies but the impetus is also an external one, driven by citizen concern.
The alleged effects on the conditions of competition
717.

Malaysia argues that the cap and phase our limits and ultimately restricts the use

of palm oil based biofuel from Malaysia in the European Union. It is on this basis that
Malaysia claims that the conditions of competition on the relevant market have been
modified to the detriment of palm oil based biofuel from Malaysia.
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Before addressing these arguments in more detail, the EU recalls that Article 2.1

of the TBT Agreement protects equal competitive opportunities and does not require
all products to be treated identically, nor that there is equal competition as such. A
Member is not precluded from adopting a measure which is commercially inconvenient
for another Member.
719.

Once the “like” products have been identified, the Panel is required to examine the

competitive opportunities afforded to all like products from the complaining member
and these are to be compared with those afforded to all like domestic products (or all
like other foreign products).465
720.

Thus Malaysia must demonstrate that after a full review of the facts relating to the

application of the measure, the group of all like products from Malaysia is treated less
favourably than the group of all like products produced either in another Member (MFN)
or domestically (national treatment). In particular, Malaysia must show that the
measure (or measures) complained of “modifies the conditions of competition” to the
detriment of the group of imported products (or the group of foreign products).466 This
analysis is absent from Malaysia’s first written submission. Malaysia’s arguments are
essentially limited to bare assertions about the effects of the challenged measure on
Malaysian palm oil based biofuels.
721.

The EU accepts that the EU biofuels regime promotes the use of certain forms of

renewable energy by imposing a requirement that a specific share of the energy market
in the transport sector is allocated to those energy sources (advanced biofuels).
722.

It is also clear that the effect of the EU biofuels regime is to encourage a shift

towards those forms of renewable energy best able to meet the Union’s policy
objectives. This is reflected in the sustainability and greenhouse gas saving criteria,
the 7 % maximum share, the high ILUC risk cap and the high ILUC-risk phase-out)).
Member States are incentivised to rely less on those biofuels which are dependent on
the input of agricultural commodities to meet their targets.
723.

As to biofuels made from palm oil, whether produced in Malaysia, any other WTO

Member or in the EU, the effect of the provisions is to phase out eligibility and in the
interim to condition the eligibility to contribute to the 7 % maximum share on
certification as having been produced from a low ILUC risk feedstock. The European
Union recalls in this context that it is also a significant producer of palm-oil based
biofuel.

465
466

Appellate Body Report, US – Clove Cigarettes, para. 193.
Appellate Body Report, Korea – Various measures on Beef (2001), para. 137.
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However, Malaysia misrepresents and overstates the implications of the measures

and thus exaggerates the magnitude of any effects on the conditions of competition in
the relevant market. Moreover, it is simply incorrect that these impacts are greater as
regards imports of the group of like products. Malaysia’s case in this respect is wrongly
premised on the notion that because it happens to only produce palm oil based biofuel
from the group of like products, it can show less favourable treatment because the
measure affects biofuels produced from pam oil. That is not the correct comparative
exercise.
725.

As to the more specific arguments, the European Union responds below.

726.

First, the European Union notes that Malaysia rightly acknowledges that the EU

Biofuels regime imposes no restriction on the importation or the placing on the EU
market of Malaysian palm oil based biofuel. Indeed, the EU biofuels regime does not
impose any market access requirement and does not ban the use of any fuel produced
from palm oil in the EU. Member States are free to determine their energy mix subject
to the requirement that they meet the renewable energy targets in a manner that
complies with the eligibility and counting rules. The EU recalls that the target only
relates to 14% of the energy consumed in the transport sector. On this basis alone,
Malaysia has not substantiated its claim that there will be no possibility for such fuels
to exist on the EU market.
727.

Indeed, the Panel must take account of the fact that, in reality, what Malaysia is

complaining about is that the European Union is electing to not continue promoting
palm oil based biofuel as a form of renewable energy in the European Union after 2030.
In other words, palm oil based biofuel has continued access to the EU market but must
compete on its own merits as against all other forms of energy that may be consumed
in that sector. Malaysia’s claim, in a nutshell, is that the European Union is required
under WTO law to continue to intervene in the energy market in the transport sector
to support palm oil based biofuel notwithstanding that it is less able to contribute to
the Union’s policy objectives than other types of energy The European Union strongly
disagrees.
728.

Second, Malaysia argues that it is irrelevant for the purpose of assessing whether

or not the conditions of competition are distorted that Member States may, under the
terms of Article 26 RED II, choose to meet the renewable energy targets by imposing
an obligation on fuel carriers to use an energy mix which includes no oil-crop based
biofuels.
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The EU recalls that this mechanism is not purely permissive. In fact Member States

are encouraged to reduce the contribution of all food and feedstock based biofuels as
should they do so, their overall renewable energy target is reduced commensurately.
730.

This demonstrates precisely why it is incorrect to state that the effect of the EU

measures is to deprive palm-oil based biofuel of a specific percentage or market share.
731.

With one exception (the advanced biofuels obligation), the relevant provisions of

RED II are neither designed nor operate so as to provide assurance of a given market
share for conventional biofuels in the transport sector. Whilst the EU measures do seek
to encourage progressive reliance on other forms of renewable energy better able to
meet the Union’s environmental objectives and to respond to the public’s moral
concerns, the composition of the energy mix remains a matter for the Member States,
notably insofar as conventional biofuels are concerned.
732.

Indeed Malaysia invites the Panel to reason from a false premise, namely that there

is a “distortion” which can somehow be equated to a specific share of the market. The
European Union does not suggest that the effect of the EU Biofuels Regime is to have
zero impact on the market for renewable energy in the transport sector. This would be
self-defeating. The regime does seek to ensure greater penetration of renewables over
fossil fuels. However, the Panel must bear in mind how the measures operate and
should not correlate the existence of a renewable energy target to a given share of the
market.
733.

Third, Malaysia makes a number of arguments as regards low ILUC risk

certification. The EU recalls that the legislation provides that any biofuel produced
from a high ILUC risk feedstock may be counted towards the energy targets if certified
as low ILUC risk. At present, the only feedstock that is high ILUC risk is palm oil and
therefore, it is factually correct that this is the only feedstock which is required to be
certified. However, the certification mechanism is drafted such that it could apply to
any other biofuel produced from another feedstock, precisely because there is a review
mechanism and the list of high ILUC risk feedstocks may be modified. When
considering the “design” of the measures, it would therefore, be incorrect to suggest
that the certification scheme was “designed” specifically for palm oil based biofuels.
734.

Moreover, for the reasons explained in the background chapter above, and further

in response to the arguments relating to an alleged violation of Article 2.2 of the TBT
Agreement below, Malaysia has not demonstrated that the certification mechanism is
impracticable.
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The existence of a legitimate regulatory distinction
735.

Malaysia asserts that the regulatory distinction that the EU relies upon to

distinguish between biofuels made from different feedstocks, which Malaysia describes
as “the concept of high ILUC risk”, cannot be regarded as a legitimate regulatory
distinction within the meaning of Article 2.1 of the TBT Agreement.
736.

In support of this claim Malaysia invokes the (acknowledged) difficulties in

modelling ILUC emissions using methodologies equivalent to those used for DLUC
emissions. Malaysia also relies, in this respect, on an expert report adduced by
Indonesia in the WTO proceedings in case DS 593.
737.

Malaysia’s arguments are both contradictory and also misconceived in a number of

respects. In this section, the European Union addresses those arguments as they are
presented in the context of the assessment of “less favourable treatment” under Article
2.1 of the TBT Agreement. However, the EU also relies more generally on its
submissions as to the breadth and nature of the objectives that the EU biofuels regime
in general, and the “measures” identified by Malaysia in fact pursue.
738.

Malaysia’s arguments are contradictory in several respects. For instance, Malaysia

acknowledges that the risk of triggering crop expansion into land with high carbon
stock is real and significant,467 but at the same time, Malaysia maintains that the
concept of “high ILUC-risk” is not a legitimate regulatory distinction within the meaning
of Article 2.1 of the TBT Agreement.468 In other words, Malaysia argues that the
European Union is precluded from seeking to achieve its objectives of mitigating the
risk of a real and significant issue from occurring. Similarly, Malaysia argues that there
is a generalised consensus that ILUC cannot be observed or measured and therefore,
international standards preclude the European Union from taking ILUC into account. 469
However, just a few lines further into its first written submission, Malaysia observes
that it “is generally agreed that the effects of ILUC are not crop-specific”470 and
therefore, it concedes that the concept of ILUC (despite the undeniable difficulties in
quantification) is generally admitted.
739.

Furthermore, Malaysia rightly observes “that it is not the Panel’s task to decide

debates among scientists”471 but nonetheless argues that “in seven out of nine studies,
which estimated ILUC emissions for all types of oil crop and which were examined as
part of the 2017 review, the production of soyabean and rapeseed were found to have
467
468
469
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higher estimated ILUC emissions than oil palm … [therefore] If the regulatory
distinction were calibrated to the risk, the measures at issue would obviously also apply
to those biofuels made from oil crops with higher estimated ILUC emissions than oil
palm.”472 It is self-evident that this reasoning presupposes that the Panel decides the
debate among scientists on a purely empirical basis by reference to the seven (not
otherwise identified) studies that allegedly allocated higher estimated ILUC emissions
to soyabean and rapeseed production.
740.

Malaysia’s claims are also premised on a number of misconceptions. In the first

place, the EU recalls that the findings of the Appellate Body in US - COOL and US Clove Cigarettes indicate that when analysing an allegation of de facto discrimination,
if a Panel has determined that there are some detrimental effects on imported
products, the Panel is required to further examine the nature of the objectives pursued
by the measure and, if they are legitimate, the relationship between the legitimate
objectives of the measure and the detrimental effects.
741.

Necessarily, to conduct this exercise the Panel must first identify the relevant

objectives. In this context the design, architecture, revealing structure and application’
of the technical regulation are informative. 473 The notion of a legitimate regulatory
distinction further implies that there is an objective basis to distinguish as between
two ‘like’ products and that this can be rationally linked to the objectives of the
measures.
742.

Applying this standard to the present case, the first issue with Malaysia’s

contentions is a definitional one. Malaysia characterises the objectives of the measures
in an excessively narrow manner. The distinctions between different sources of
renewable energy in the EU Biofuels regime are premised on their ability to contribute
to the European Union’s multiple policy objectives. These include the levels of
emissions associated with a given feedstock, but also encompass the protection of
biodiversity and public moral concerns. The question for the panel is therefore, whether
these environmental (of which climate change and biodiversity) and moral objectives
are legitimate, not purely whether or not the notion of ILUC risk is ‘legitimate’ as such.
743.

Indeed, Malaysia’s position that the Panel should only consider the legitimacy of

“ILUC risk”, is untenable precisely because it effectively requires the Panel to assess
the design of the measures in isolation from the policy and legal context in which they
are intended to operate.

472
473

Malaysia’s first written submission, para. 580(ii). See also para. 582.
Appellate Body Report, US - Clove Cigarettes, para 102.
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In the second place, in any event, differentiation between different sources of

energy on the basis of the degree of risk of significant ILUC effects that they present
is legitimate.
745.

Malaysia places considerable emphasis on what it presents as a lack of scientific

consensus concerning the manner in which ILUC emissions can be calculated. However,
this is immaterial for the following reasons.
746.

First, the scientific community agrees that ILUC as such is a real phenomenon.

Indeed, Malaysia itself does not seek to deny that ILUC exists.
747.

Second, the task of quantifying ILUC emissions must be distinguished from the task

of identifying a risk of ILUC occurring.
748.

On the one hand, quantifying ILUC emissions through modelling has proven to be

extremely complex due to parametric uncertainties. This has been acknowledged by
the EU and as Malaysia is well aware, that is not the approach applied in the EU Biofuels
Regime.474
749.

On the other hand, the fact that it is not possible to calculate a precise figure for

emissions on a crop by crop basis using a modelling methodology does not mean that
it is impossible to identify those feedstocks which present a greater risk of ILUC effects
than others.
750.

It is crucial that the Panel assess these measures on the basis of a correct

understanding of what they are trying to achieve. The acknowledged difficulties in
quantifying ILUC emissions using methodologies equivalent to those used for DLUC
GHG emissions does not mean that ILUC ceases to be of relevance or loses its value
as a basis to differentiate between feedstocks. It does mean that the manner in which
it is to be assessed cannot be identical to the methods used to calculate GHG emissions
from DLUC.
751.

It follows from the above, that when considering the “legitimacy” of a regulatory

distinction that is premised on the degree of risk of ILUC, the Panel must keep in mind
that just as the scientific community agrees that ILUC is a real phenomenon, the
scientific community agrees that the risk of it occurring is driven by a number of factors
and the degree of risk varies as between crops and commodities. Moreover, there is a
substantial body of scientific evidence that supports the European Union’s position that

474

Malaysia’s first written submission, paragraph 440: “Instead of modelling, the Delegated Regulation’s
approach on ILUC focuses on the “annual expansion of the global production area” of a given feedstock,
as well as on “the share of such expansion into land with high-carbon stock”.”
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where crop expansion occurs on land with high carbon stock (of which peatland), the
risk of ILUC and the level of emissions released will be higher.
752.

As has been explained above, the concept of high ILUC risk, as applied by the EU,

seeks to capture these factors by examining observable rates of expansion to identify
the crops for which there is already a level of demand that is driving land use change,
and to identify where that land use change is impacting heavily on areas of high carbon
stock such that further stimulation for demand would exacerbate the existing observed
phenomena.
The distinction is applied in an even handed manner

753.

Malaysia contends, in the alternative, that even if the concept of high ILUC risk

may be regarded as a legitimate regulatory distinction, it has not been applied in an
“even –handed” manner as the measure is not calibrated to the risk. 475
754.

Malaysia invokes essentially three arguments. First, that there are other studies

which found that rape seed oil and soya bean oil are associated with higher ILUC
emissions than palm oil. Hence, Malaysia contends that if the European Union really
wanted to calibrate its measure to the risk, it would have included both soybean and
rapeseed as high ILUC risk feedstocks. Second, that there is no correlation between
demand and expansion into areas of high carbon stock. Third, that there is a history
of trade measures against palm oil.
755.

Before examining these three arguments in more detail, the EU recalls at the outset

that when looking at ‘arbitrariness’ or ‘even-handedness’ in the context of a claim
under Article 2.1, the Panel is not asked to determine the degree of contribution a
measure can make to the objective it pursues. That analysis falls to be undertaken
under Article 2.2 of the TBT Agreement. Instead, the Panel is looking at the causal
relationship between

any detriment that has been identified to competitive

opportunities on the relevant market and the objectives pursued.
756.

Again, it should be emphasised in this context that the role and function of Article

2.1 of the TBT Agreement is not to impose a requirement on Members that they
guarantee equal competition or identical treatment and perfectly legitimate measures
in WTO terms may entail commercial inconvenience for other Members. The essential
question is rather whether there is a rational link between the measures and the
objectives.

475

Malaysia’s first written submission, para. 579.
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Malaysia misrepresents the findings of the study on which it relies and appears to

overlook the substantial body of evidence, cited in the Status report which confirms
that Palm oil is associated with a high risk of ILUC in to areas of high carbon stock.
758.

Indeed, once again, Malaysia conflates emissions modelling with an assessment of

risk of ILUC occurring. The formula applied by the European Union in the Delegated
Regulation is designed to identify those feedstocks which are already causing
observable rates of crop expansion and hence, the further stimulation of demand for
which will inevitably give rise to additional ILUC effects. It follows that Malaysia is
mistaken that the European Union’s methodology is purporting to calculate correlation
between EU biofuel demand and crop expansion. This argument is addressed in further
detail below.476
759.

The Panel is not required to determine whether there are other crops used to

produce conventional biofuels which are also associated with ILUC risk. The European
Union is not required to prove that the scientific community is fully in agreement that
palm oil is the “worst” feedstock. The European Union has applied a formula, built on
a body of scientific evidence, which, when applied, results in the classification of palm
oil as high ILUC risk. At present, the fact that, when the same formula is applied, other
crops such as soyabean are not identified as presenting the same degree of risk, is not
probative of discrimination or arbitrariness. Moreover, there is a review mechanism
which ensures that should the situation alter, the feedstocks treated as high ILUC risk
would also be modified.
760.

In any event, the argument that if the objective of the measure was to address

GHG emissions, other food and feedstocks would also have been characterised as high
ILUC risk should be rejected.
761.

First, the European Union’s objectives are broader than Malaysia asserts and cannot

be distilled down to one “primary” objective as Malaysia contends.
762.

Second, the EU Biofuels regime does address the known effects of all biofuels

produced from food and feedstock and, for that reason, the contribution of so-called
conventional biofuels is capped at 7 %.
763.

To the extent that Malaysia takes issue with this threshold, the European Union

recalls that it is well established in WTO jurisprudence that it is for each WTO Member
to determine the degree of protection they wish to afford to a given objective. As the
degree of protection is for the Member, it is not subject to scrutiny under Article 2.1 of
the TBT Agreement. It is nonetheless notable that as part of the Union’s consistent

477

Section 7.1.
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policy approach, the EU Biofuels regime is designed to incentivise Member States to
meet their targets using sources of renewable energy other that conventional biofuels,
as is reflected both in the 7 % maximum share and in the possibility to lower the
overall target in the event that this maximum threshold is not relied upon.
764.

As to the argument that the regulatory distinction is arbitrary because the EU has

not demonstrated a correlation between demand and the share of expansion into high
carbon stock land, this is misconceived in the following respects.
765.

In the first place, the formula is designed precisely to identify those food and

feedstock crops in which there are already observable levels of expansion in to high
carbon stock land. This is an indication that any further stimulation for demand for
those crops, for instance by incentivising the use of biofuels produced from them, will
exacerbate the existing expansion and drive further land use change effects.
766.

In the second place, Malaysia is mistaken as to the operation of the formula. As

extensively explained above, the formula examined both absolute and relative crop
expansion.
767.

Third, Malaysia advances a further argument that the distinction cannot be

rationally connected to the objective of reducing GHG emissions. However, as has
already been explained this argument relies on an excessively narrow definition of the
objective of the measures. ILUC risk is not purely about addressing GHG emissions.
Certainly, it is intended to capture all land use change effects associated with the
stimulation of demand for a specific feed crop. The level of emissions is directly relevant
to whether or not a form of fuel can be regarded as renewable in the sense that it leads
to a net emissions reduction over a fossil fuel comparator. However, as is clear from
the EU Biofuels regime, the objectives pursued are broader and encompass biodiversity
loss which is particularly high in areas of high carbon stock. It also addresses the public
and moral outrage at promoting forms of energy which lead to such adverse impacts
on the environment and biodiversity. For that reason, the Panel should, when assessing
the link between the objective and the measures, not view the objectives through the
excessively narrow prism advocated by Malaysia.
768.

Finally Malaysia points to an allegedly long history of enacting trade barriers to

palm oil as substantiating a claim that there is an insufficient nexus between the
measures and the risks they represent. This is unsubstantiated and ultimately
irrelevant. The European Union does have, however, a long history of developing a
renewable energy policy that seeks to promote those sources of energy best able to
contribute to its objectives of lowering dependency on fossil fuels and decarbonising
the economy.
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Conclusion
769.

For the reasons set out above, Malaysia has not substantiated its claim that the

effect of the measures is to accord palm oil based biofuel from Malaysia less favourable
treatment than that accorded to other like products either produced in the European
Union, or in another Member.
7.3. Article 2.2 of the TBT Agreement
770.

As already explained, the European Union disagrees that the 7% maximum share,

the high ILUC-risk cap and the high ILUC-risk phase out are technical regulations.477
However, should the Panel find that the measures at issue fall within the scope of
application of the TBT Agreement, the European Union submits that in any event, the
measures in dispute are fully consistent with Article 2.2 of the TBT Agreement.
771.

More specifically, the European Union will show in this section that the measures

at issue have neither the purpose nor the effect of creating "unnecessary obstacles to
trade", given that:


they pursue legitimate objectives; and



they are not more trade-restrictive than necessary in order to fulfil those
objectives.

7.3.1. The legal standard
772.

Article 2.2 of the TBT Agreement provides that:
Members shall ensure that technical regulations are not
prepared, adopted or applied with a view to or with the effect
of creating unnecessary obstacles to international trade. For
this purpose, technical regulations shall not be more traderestrictive than necessary to fulfil a legitimate objective,
taking account of the risks non-fulfilment would create. Such
legitimate objectives are, inter alia: national security
requirements; the prevention of deceptive practices;
protection of human health or safety, animal or plant life or
health, or the environment. In assessing such risks, relevant
elements of consideration are, inter alia: available scientific
and technical information, related processing technology or
intended end-uses of products.

773.

The first sentence and the second sentence of Article 2.2 of the TBT Agreement do

not create separate and distinct obligations.478 Rather, the first sentence sets out a
general principle, the meaning of which is explained and defined in the second

Section 7.1.
Panel Report, US – Clove Cigarettes, para. 7.330; Panel Report, US – Tuna II (Mexico), para. 7.387; Panel
report, US – COOL, para. 7.552.
477
478
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sentence. In the words of the Appellate Body, the second sentence "informs the scope
and meaning of the obligation contained in the first sentence".479
774.

The terms of Article 2.2 of the TBT Agreement call for a two-step analysis.480 More

specifically, in order to establish a violation of Article 2.2 of the TBT Agreement, the
complainant must show that:


the objective pursued by the measure is not "legitimate"; or



if the objective is legitimate, that the measure is more "trade restrictive
than necessary".

Legitimate objective
775.

As noted by the Appellate Body in EC – Sardines, the TBT Agreement

"acknowledges the right of every WTO Member to establish for itself the objectives of
its technical regulations".481
776.

In identifying the objective pursued by a Member's measure, the Panel must take

account of the objective declared by that Member, even if the Panel is not bound by
such declaration.482 In making its own assessment, the Panel must take account of all
the evidence put before it, "including the texts of statutes, legislative history, and other
evidence regarding the structure and operation" of the technical regulation at issue. 483
777.

Once a panel has identified the objective of the measure at issue, it must determine

whether such objective is "legitimate". According to the Appellate Body, the terms
"legitimate objective" refer to "an aim that is lawful, justifiable or proper." 484
778.

Article 2.2 of the TBT Agreement lists specific examples of "legitimate objectives".

As confirmed by the Appellate Body, however, the use of the words "inter alia" in Article
2.2 signifies that the list of objectives is not a closed one. 485 Therefore, other objectives
which are not explicitly mentioned in Article 2.2 may very well be equally "legitimate"
under the TBT Agreement. The Appellate Body has further indicated that, in particular,
the objectives recognized in the provisions of other covered agreements may provide
guidance for, or may inform, the analysis of what might be considered to be a
legitimate objective under Article 2.2.486

Appellate Body Report, US – Tuna II (Mexico), para. 318; Appellate Body Report, US – COOL, para. 369.
Panel Report, US – Clove Cigarettes, para. 7.133; Panel Report, US – Tuna Dolphin II (Mexico), para. 7.387.
481
Appellate Body Report, EC – Sardines, para. 276.
482
Appellate Body Report, US – Tuna II (Mexico), para. 314; Appellate Body Report, US – COOL, para. 371.
483
Appellate Body Report, US – Tuna II (Mexico), para. 314; Appellate Body Report, US – COOL, para. 371.
484
Appellate Body Report, US – Tuna II (Mexico), para. 313; Appellate Body Report, US – COOL, para. 370.
485
Appellate Body Report, US – Tuna II (Mexico), para. 313; Appellate Body Report, US – COOL, para. 370.
486
Appellate Body Report, US – Tuna II (Mexico), para. 313; Appellate Body Report, US – COOL, para. 370.
479
480
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No more trade-restrictive than necessary
779.

The Appellate Body has explained that the phrase "to fulfil a legitimate objective"

in Article 2.2 of the TBT Agreement is not to be understood as requiring that the
measure at issue be aimed at achieving completely the objective that it pursues.487
780.

As recognised expressly in the sixth recital of the preamble to the TBT Agreement,

each Member is free to take measures in order to achieve its legitimate objectives "at
the level it considers appropriate". In other words, it is for each Member to articulate
its own “level of protection”, or “level of fulfilment”, of the legitimate objective.
781.

To the extent that scientific evidence is relevant for setting a Member's policy

objective or for selecting its level of fulfilment of that objective, that Member is not
required to follow the majority scientific opinion. 488 A Member is also entitled to rely,
in good faith, on scientific sources which, at that time, may represent a divergent, but
qualified and respected opinion.489
782.

The Appellate Body has further clarified that the intended level of fulfilment needs

not be explicitly stated in the measure concerned.490 Nor is it for the panel to discern,
in the abstract, such level of fulfilment. Rather, the panel's task is to assess the degree
to which a technical regulation contributes to the legitimate objective which it
pursues.491
783.

On the basis of the above considerations, the Appellate Body has explained that an

assessment of whether a technical regulation is "more trade-restrictive than
necessary" within the meaning of Article 2.2 of the TBT Agreement "involves an
evaluation of a number of factors"492. Specifically, according to the Appellate Body, a
panel should begin by considering factors that include:


the degree of contribution made by the measure to the legitimate objective at
issue493;



the trade-restrictiveness of the measure494; and

Appellate Body Report, US – Tuna II (Mexico), para. 315; Appellate
See, by analogy, Appellate Body Report, EC – Asbestos, para. 178.
489
See, by analogy, Appellate Body Report, EC – Asbestos, para. 178.
490
Appellate Body Report, US – Tuna II (Mexico), para. 316; Appellate
491
Appellate Body Report, US – COOL, paras. 390 and 426.
492
Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate
493
Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate
494
Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate
487
488
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the nature of the risks at issue and the gravity of consequences that would arise
from non-fulfilment of the objective(s) pursued by the Member through the
measure.495

784.

Following an analysis of the above factors, the Panel should, in most cases,

undertake "a comparison of the challenged measure and possible alternative
measures".496 According to the Appellate Body, for the purpose of this comparison it
may be relevant to consider:


whether the proposed alternative is less trade restrictive497;



whether it would make an equivalent contribution to the relevant legitimate
objective, taking account of the risks non-fulfilment would create498; and


785.

whether it is reasonably available499.

Importantly, the trade restrictiveness of a measure may be assessed not only with

regard to possible trade-limiting effects towards a Member, but also in light of possible
trade-enhancing effects towards other WTO Members:
The TBT Committee Recommendation suggests that the
concept of "significant effect on trade of other Members",
under Article 2.9, may be understood to refer to inter alia,
the effect on trade in a specific product, group of products or
products in general and the effect on trade between two or
more Members. Furthermore, when assessing the significance
of these effects on trade, Members are invited to consider the
value or other importance of imports in respect of the
importing and/or exporting Members concerned, whether
from other Members individually or collectively. We consider
that this interpretation confirms our observation in paragraph
7.1078 above, that the "trade-restrictiveness" of a technical
regulation need not be assessed only on the basis of the effect
of the measure on trade between all WTO Members, in all
products that are the subject of the technical regulation. We
also consider that the TBT Committee Recommendation
suggests that when considering the effects of a technical
regulation (including whether the technical regulation has a
limiting effect on trade), consideration might be given to "the
value or other importance of imports in respect of the
importing and/or exporting Members concerned", as well as
"both import-enhancing and import-reducing effects on the
trade of other Members.500

Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate Body Report, US – COOL, para. 471.
Appellate Body Report, Australia – Tobacco Plain Packaging (Honduras), para. 6.461. Appellate Body Report,
US – Tuna II (Mexico), para. 322; Appellate Body Report, US – COOL, para. 471.
497
Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate Body Report, US – COOL, para. 471.
498
Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate Body Report, US – COOL, para. 471.
499
Appellate Body Report, US – Tuna II (Mexico), para. 322; Appellate Body Report, US – COOL, para. 471.
500
Panel Report, Australia – Plain Packaging, para. 7.1088; see also paras. 7.1077-7.1089; (original footnotes
omitted, underlining added). This finding was not modified on appeal.
495
496
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7.3.2. Burden of proof
786.

Under Article 2.2 of the TBT Agreement, the complainant bears the burden of

proving that the measure at issue creates an unnecessary obstacle to international
trade, either because it does not pursue a legitimate objective or because it is more
trade-restrictive than necessary.
787.

The Appellate Body has elaborated as follows on the burden of proof of the

complainant under Article 2.2 of TBT Agreement:
With respect to the burden of proof in showing that a technical
regulation is inconsistent with Article 2.2, the complainant
must prove its claim that the challenged measure creates an
unnecessary obstacle to international trade. In order to make
a prima facie case, the complainant must present evidence
and arguments sufficient to establish that the challenged
measure is more trade restrictive than necessary to achieve
the contribution it makes to the legitimate objectives, taking
account of the risks non-fulfilment would create. In making
its prima facie case, a complainant may also seek to identify
a possible alternative measure that is less trade restrictive,
makes an equivalent contribution to the relevant objective,
and is reasonably available. It is then for the respondent to
rebut the complainant's prima facie case, by presenting
evidence and arguments showing that the challenged
measure is not more trade restrictive than necessary to
achieve the contribution it makes toward the objective
pursued and by demonstrating, for example, that the
alternative measure identified by the complainant is not, in
fact, "reasonably available", is not less trade restrictive, or
does not make an equivalent contribution to the achievement
of the relevant legitimate objective. 501
7.3.3. The measures at issue pursue legitimate objectives as a
composite whole
788.

To begin with, Malaysia agrees that the European Union, like any other Member,

has the right to act for the purposes of reducing GHG emissions, to protect the
environment, to respond to climate change and biodiversity loss, which are moral
concerns of the highest importance:
In the present case, if the objectives of the 7% limit, the high
ILUC-risk cap, and the high ILUC-risk phase out are indeed,
as contended by the EU and listed above, there is little doubt
that all but one of these objectives are “legitimate” within the
meaning of Article 2.2 of the TBT Agreement. The protection
of the environment is explicitly listed among the legitimate
objectives in the third sentence of Article 2.2 of the TBT
Agreement. The preservation of biodiversity, which Malaysia
understands to relate to the conservation of exhaustible
Appellate Body Report, US – Tuna II (Mexico), para. 322 (footnote omitted); Appellate Body Report, US –
COOL, para. 378.
501
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natural resources, and the protection of public morals are not
explicitly referred to in the non-exhaustive list of legitimate
objectives in Article 2.2 of the TBT Agreement, but are
objectives explicitly referred to in Article XX(g) and Article
XX(a) of the GATT 1994, respectively, and may thus be
considered to be legitimate objectives within the meaning of
Article 2.2 of the TBT Agreement. To the extent that the Panel
would find that the measures at issue indeed pursue these
objectives, Malaysia does not dispute that they are, generally
speaking, legitimate objectives.502
789.

The European Union will come back on this point at the end of this section, after

rebutting Malaysia’s allegations.
790.

The European Union obviously agrees with the principle recalled by Malaysia,

according to which a panel is not bound by the respondent’s characterisation of the
objectives it pursues through the measures at issue and shall independently and
objectively assess this matter.503
791.

Malaysia then notes that:
Based on the Preamble to the RED II and the Delegated
Regulation, the expressed primary objective of the measures
at issue in this dispute is the avoidance of additional GHG
emissions by limiting direct and indirect land-use change. As
to the other three objectives allegedly being pursued by the
EU in the context of its “Biofuels Regime”, these may very
well be additional, ancillary considerations of relevance to the
EU regulators, but not the primary objectives of the measures
at issue in this dispute.504

792.

This is only partially correct. In fact, as already explained in this submission and in

particular in Section 5, the overarching objectives pursued by the EU Biofuels Regime
and the measures at issue are intertwined, as they inform and are closely knitted with
each other.
793.

It has been extensively demonstrated throughout this submission (and notably in

Section 4 and 5) that the EU measures challenged by Malaysia pursue the composite
objectives of combating climate change, biodiversity loss and protecting the EU public
morals. These objectives are interlinked because the underlying phenomena that
contribute to climate change, destruction of biodiversity and offend the EU morals feed
each other and cannot be dealt with in isolation.
794.

The European Union disagrees with the proposition that the objectives of the

measures can only be determined on the basis of explicit references contained in the
preambles of RED II and the Delegated Regulation and that there would be no clear

Malaysia’s first written submission, para. 605.
Malaysia’s first written submission, para. 602. Appellate Body Report, US – Tuna II (Mexico), para. 314.
504
Malaysia’s first written submission, para. 602.
502
503

167

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

link between the measure at issue and high standards of environmental protection, or
the European Union’s moral concerns.
795.

WTO law does not impose any specific legislative technique. When a Member adopts

a regulatory measure it may spell out explicitly what objectives it seeks to achieve but
it may leave that implicit, explain in part or explain the objectives in some other
documents. Hence, the presence or the absence of an explicit reference in a given
measure to certain objective cannot be determinative, neither in order to demonstrate
that the measure pursues that objective nor to demonstrate that it does not.
796.

Indeed, the Appellate Body clarified that a panel must make an objective and

independent assessment of the objectives pursued by a Member. A panel must take
account of all the evidence put before it in this regard, “including” the texts of
statutes”.505 The appellate Body never concluded that absent an explicit reference in
the text of the statutes to a given objective a panel is bound to find that a measure
does not pursue that objective. Rather the Appellate Body referred to the need to take
into account the Member's articulation of what objective(s) it pursues through its
measure.506 After all, if the level at which an objective is pursued can be articulated
implicitly,507 the same must logically apply for the objective(s) itself, which may
emerge for instance from the design and revealing structure of a measure, the legal
framework of which it is part and how it developed over time and other contextual
elements.
797.

For instance, in Brazil — Taxation, the discriminatory measure that Brazil wanted

to justify (the PATVD programme) did not contain any explicit link to any public morals
objective. Rather, its explicit objective “was to establish and promote a domestic
Brazilian industry capable of supplying digital television equipment to the domestic
market”508. However, the Panel accepted Brazil’s submission that this objective “was
merely intermediate to an overarching objective contained in the legislation
establishing the SBTVD standard, namely bridging the so-called "digital divide" and
promoting social inclusion”.509
798.

Moreover, Malaysia argument is self-defeating. Indeed, if a measure can only

pursue the objective to which it explicitly refers, the protection of European producers
of biofuel and biofuel feedstock other than producers of palm oil and palm oil biofuels

Appellate Body Reports, US – COOL, para. 371 and Appellate Body Report, EC – Seal Products
5.144.
506
Appellate Body Reports, US – COOL, para. 371 and Appellate Body Report, EC – Seal Products
5.144.
507
Appellate Body Reports, US – COOL, para. 390.
508
Panel Report, Brazil –Taxation (EU), para. 7.559. See also para. 7.548 referring to the Explanatory
memorandum of the measure.
509
Panel Report, Brazil –Taxation (EU), para. 7.559, see also 7.560.
505
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could never be the true objective of the measures (as Malaysia alleges). Indeed,
despite pointing to allegedly “strong indications” to that effect, Malaysia does not claim
that the measures contain an explicit textual link to such a protectionist objective.
799.

In any event RED II and the legal framework of which it is part contain textual links

to the objectives invoked by the European Union. Several recitals of RED I and RED II,
explain that the sustainability criteria for biofuels contribute to the objective of
reducing GHG emissions, protect biodiversity and the EU morals. The 7% maximum
share, the high ILUC-risk cap and high ILUC phase-out necessarily pursue the same
objectives because ILUC gives raise to GHG emissions and affects biodiversity by
changing the use of the land, and thus triggers the same obvious moral concerns.
800.

Therefore, recitals 69 to 73 of RED I bear witness of the EU concerns over the

conversion of high carbon stock lands in terms of increased GHG emissions and
biodiversity loss. They make clear that the European Union believes it has a moral
obligation to address those phenomena. Admittedly, they refer to the sustainability
criteria. However, since ILUC produces the same phenomena, the measures addressing
ILUC pursue the same objectives of the measures addressing DLUC. This is reflected
in recital 81 of RED II that explains that the biofuels sustainability criteria “do not cover
the issue of indirect land-use change” which however gives raise to the same concerns
resulting from DLUC, because it “lead[s] to the extension of agricultural land into areas
with high-carbon stock, such as forests, wetlands and peatland, causing additional
greenhouse gas emissions.”
801.

The European Union also disagrees with the contention that a measure can only

pursue one objective (the primary objective) whereas all the rest would be accessory
considerations (as already explained in the Section of this submission concerning
Article 2.1 of the TBT Agreement). This contention does not find any support in the
text of covered agreements and is simply illogical and counterintuitive. If a Member
wishes to pursue a plurality of objectives why should WTO law preclude it from doing
so? Why would it oblige a Member to elect one objective as primary and consider the
other as accessories, and not relevant under for the purpose of application of WTO
rules?
802.

Also Malaysia’s hyperbolic argument, according to which virtually every single

measure adopted by any WTO Member that has any environmental or sustainability
dimension, could be considered as necessary to protect public morals is not
convincing.510

510

Malaysia’s first written submission, para. 431.
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First, the objectives pursued by the European Union are not concerned with “any“

environmental or sustainability issue. They address common concerns of humankind.
Climate change and biodiversity destruction are among the most important challenges
facing humanity in the XXI century. The raise ethical issues and taking actions to
mitigate these phenomena is required for the protection of EU public morals.
804.

Second, the Panel is not required to ascertain if any possible measure dealing with

the environment or sustainability could be justified by the necessity to protect public
morals. What the Panel is required to do in this dispute is to assess whether the specific
measures challenged by Malaysia are necessary, inter alia, to protect the EU public
morals.
805.

Malaysia also suggests that the true objective of the measures at issue is in fact

protectionist:
the true objective of the high ILUC-risk cap and the high
ILUC-risk phase out is to give protection to the European
producers of biofuels other than oil palm crop-based biofuel
and European producers of oil crop feedstock other than palm
oil (such as rapeseed oil and soyabean oil), and the true
objective of the 7% limit is to give protection to European
producers of biofuels other than biofuels made of food and
feed crops and European producers of feedstock other than
feedstock from food and feed crops. 511
806.

The European Union disagrees. Contrary to what Malaysia alleges, the measures at

issue are not protectionist and do not offer more favourable treatment to domestic
products. The European Union has addressed the discrimination claims in the preceding
sections, including in the section on Article 2.1 of the TBT Agreement and refers to
those arguments, which are incorporated, to the extent necessary, in our reaction to
Malaysia’s claims in this section.
807.

However, it should be noted that the proper place for those allegations is rather

under Article 2.1 and not under Article 2.2 of the TBT Agreement.
808.

Malaysia’s reference to certain trade remedies, in the form of anti-dumping and

countervailing duties, to regulate the importation of oil palm crop-based biofuel (and
palm oil) cannot nourish its present claims. Those measures were very different EU
measures, taken in the context of the Antidumping and SCM Agreements, which
address different situations (dumping and subsidisation). However, Malaysia seems to
argue that those measures actually contributed to an increase of Malaysia’s palm oil
exports to the European Union.512

511
512

Malaysia’s first written submission, para. 602.
Malaysia’s first written submission, paras. 602 and 208.
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The European Union notes that Malaysia does not dispute:
that the 7% limit, the high ILUC-risk cap, and the high ILUCrisk phase out each may make a contribution to the
achievement of the alleged objectives of these measures. 513

810.

Malaysia then submits that the analysis of whether a measure “fulfils” a legitimate

objective “is concerned with the degree of contribution that the technical regulation
makes toward the achievement of the legitimate objective”. 514 Below the European
Union makes a detailed analysis of the contribution in the section on the degree of
contribution, as part of the “no more trade restrictive than necessary to fulfil”
requirement. It is therefore, not necessary to repeat the same analysis in this section.
811.

Indeed, while the degree of contribution towards the achievement of the legitimate

objective is important in the “not more trade restrictive than necessary to fulfil”
analysis in Article 2.2 of the TBT Agreement, the European Union considers worth
noting in this respect that in the context of Article XX of the GATT 1994 the Appellate
Body distinguished between the intensity of the analysis at the stage of the “design”
of the measure in comparison to the “necessity” analysis. Indeed, the Appellate Body
has consistently held that the “design” and “necessity” analysis should be kept
conceptually distinct.515 Moreover, a Panel should not structure its analysis of whether
a measure is "designed" to protect an objective in such a way as to “truncate [that
analysis] prematurely and thereby foreclose consideration of crucial aspects of the
respondent's defence relating to the 'necessity' analysis” 516. Therefore, the focus at the
stage of the “design” of the measure means to ascertain whether the measure is apt
to, or “not incapable” of contributing to that objective.517
812.

Therefore, for the “legitimate objective” stage of the analysis the European Union

considers that it is sufficient to demonstrate that the 7% maximum share, the high
ILUC-risk cap, and the high ILUC-risk phase out each are not incapable of making a
contribution to the achievement of the intertwined objectives of these measures.
813.

The European Union considers that the design, the architecture, and the revealing

structure of the measures at issue confirm that they are apt to, and are certainly not
incapable of, fulfilling the multiple, intertwined objectives pursued.
814.

In any event, with the allegations presented in the section entitled “The 7% limit,

the high ILUC-risk cap and the high ILUC-risk phase out fulfil their alleged objectives
to an extent that is very difficult, if not impossible, to determine, and is, in any case,

Malaysia’s first written submission, para. 608.
Appellate Body Report, US – Tuna II (Mexico), para. 315.
515
Appellate Body Report, India - Solar Cells, para 5.58.
516
Appellate Body report, Colombia - Textiles, para. 5.126, Panel Report, Indonesia - Chicken, para. 7.132.
517
Appellate Body Report, Colombia – Textiles, para. 5.68.
513
514
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quite limited” Malaysia does not show in any way that the measures do not pursue the
environmental and climate change objectives of the European Union, or that they do
not contribute to achieving those objectives. Malaysia’s arguments actually presuppose
that the measure is capable of contributing to those objectives but to an insufficient
degree. Indeed, Malaysia suggests that the European Union could and should have
done more. Therefore, with this argument Malaysia acknowledges that adopting
measures to combat LUC is a legitimate regulatory approach, 518 but disputes the
concept of high ILUC-risk.519 However, as it has already been recalled above, it is
undisputed that each Member can set for its own the legitimate objectives that it wants
to pursue as well as the level of fulfilment.
815.

Finally, as abundantly explained in this submission, the immediate objective of the

EU Biofuels regime is to promote the use of renewable fuels in the transport sector in
the European Union with a view to decarbonising the economy. It is obvious, however,
that this is not the exclusive objective, but rather a means by which the EU legislators
sought to address a complex balance between multiple overarching legitimate policy
objectives, none of which can be assessed in isolation as they are all pursued
concurrently.
816.

The European Union has already described the policy objectives pursued by the

measures at issue:
i.

climate change mitigation through reducing GHG emissions and
decarbonising the transport sector;

ii.

ensuring high standards of environmental protection including the
preservation of biodiversity, and avoiding the potential adverse effects
resulting from the EU renewable energy policy including biodiversity
loss;

iii.

addressing the EU’s moral concerns associated with the protection of
the environment and preservation of biodiversity, and more generally,
combating climate change, and

iv.

pursuing a sustainable energy policy to promote energy security,
including in terms of long-term fuel supply.

817.

These objectives fall squarely within the open, non-exhaustive list of legitimate

objectives enumerated in Article 2.2, which expressly refers to “protection of human
health or safety, animal or plant life or health, or the environment”.

518
519

Malaysia’s first written submission, para. 605.
Malaysia’s first written submission, para. 581.
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Even if, unlike Article XX of GATT 1994, Article 2.2 of TBT Agreement does not

mention explicitly the protection of public morals as a legitimate objective, the list of
legitimate objectives in Article 2.2 of TBT is not intended to be exhaustive. Moreover,
the Appellate Body has indicated that the objectives recognized under other covered
agreements may provide guidance for the purposes Article 2.2 of TBT Agreement. The
objectives cited in Article XX of GATT are particularly relevant given that, as stated
expressly in its preamble, the TBT Agreement seeks to "further the objectives of the
GATT."
819.

520

The European Union refers to the more detailed explanations in the background

chapter of this submission (Sections 4 and 5 in particular) and in the section on Article
XX of GATT 1994, and incorporates all those precisions and arguments for the purpose
of demonstrating the compatibility of the measures at issue with Article 2.2 of the TBT
Agreement.
820.

The European Union recalls that the consequence of maintaining the eligibility for

certain feedstocks to contribute to the renewable energy targets follows from the
legitimate distinction concerning different advancement rates of observable crop
expansion into high carbon stock land.521
821.

In addition, with regard to preventing biodiversity loss, the Status Report provides

that:
more conservative threshold of 10% is required to guarantee
both that biofuels achieve net sizable GHG emission savings
and that biodiversity loss associated to ILUC is minimized.
822.

Growing global demand for food and feed crops is requiring the agricultural sector

to constantly increase production. This is achieved by both increasing yields and by an
expansion of the agricultural area. If the latter takes place into land with high-carbon
stock or highly biodiverse habitats, this process can result in negative ILUC impacts.
823.

A WTO Member is free to set high its standard of protection of a certain value,

provided that it does it in a non-discriminatory way. The conservative threshold of
10%, which contributes to minimize biodiversity loss, is in line with the precautionary
principle,

which

is

an

acknowledged

legitimate

approach

to

environmental

protection.522
824.

In addition, a 2016 analysis, based on the Nature Red List of Threatened Species

by the International Union for Conservation of Nature (IUCN), estimated that
Second paragraph of the preamble to the TBT Agreement.
See Status Report.
522
The IUCN Council recognised in 2007 that the precautionary principle should be applied in relation to
biodiversity conservation
(https://www.iucn.org/sites/dev/files/import/downloads/ln250507_ppguidelines.pdf) (Exhibit EU-160).
520
521
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thousands of species were threatened by logging, crop farming, livestock farming and
timber plantations. It is to be expected that the measures at issue preventing
expansion into highly biodiverse land will reduce this kind of forest damage and will
therefore have a positive impact on biodiversity. This analysis is done qualitatively due
to the challenges of precise quantification.523
825.

Finally, similarly to Article XX of GATT 1994 and contrary to what is provided for in

the SPS Agreement, there are no jurisdictional limitations in Art 2.2 of TBT Agreement.
The European Union refers to its explanations in the section on Article XX of GATT
1994, which are incorporated by reference into this section.
826.

In light of the above, the European Union has demonstrated that the measures at

issue pursue legitimate policy objectives as a composite whole.
7.3.4. The measures are not more trade-restrictive than necessary

The trade restrictiveness of the measure
827.

For this part of its claim, Malaysia recycles some of the allegations presented under

its claims concerning Article 2.1 of the TBT Agreement. In particular, Malaysia
maintains that the high ILUC-risk cap and phase-out and the 7 % maximum share
have a limiting effect on international trade.
828.

With regard to the high ILUC-risk cap and the high ILUC-risk phase out Malaysia

considers that they:
have a restrictive, i.e., limiting, effect on trade in oil palm
crop-based biofuel because these measures first limit and
subsequently exclude oil palm crop-based biofuel from being
counted towards the EU renewable energy targets. As
explained above, there is no demand for oil palm crop-based
biofuel, which cannot be counted towards the EU renewable
energy targets. Hence, Malaysia submits that the high ILUCrisk cap and the high ILUC-risk phase out are “trade
restrictive” within the meaning of Article 2.2 of the TBT
Agreement.524
829.

Malaysia continues and submits that low ILUC-risk certification is “neither effective

nor practicable, and therefore of negligible impact on the trade restrictive effect of the
high ILUC-risk cap and the high ILUC-risk phase out”.525
830.

523

524
525

In addition, Malaysia takes issue with the effects on trade in palm oil as such:

The ravages of guns, nets and bulldozers, Nature, Vol 536 (2016), available at
https://www.nature.com/articles/536143a.pdf (Exhibit EU-155).
Malaysia’s first written submission, para. 594.
Malaysia’s first written submission, para. 595.
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high ILUC-risk cap and the high ILUC-risk phase out also have
a restrictive, i.e., limiting, effect on trade in palm oil, the
feedstock of which oil palm crop-based biofuel is made. To
the extent that the high ILUC-risk cap and the high ILUC-risk
phase out first limit and subsequently exclude oil palm cropbased biofuel from being counted towards the EU renewable
energy targets, these measures will indirectly, but
indisputably, also adversely affect, and eventually stop, the
importation of palm oil used by EU producers of oil palm cropbased biofuel. 526
831.

With regard to the 7% maximum share, Malaysia explains that:
under this measure the share of biofuels made of food and
feed crops is set at 7% (or lower) of total energy consumption
in the transport sector. It is obvious that this 7% limit
restricts imports of biofuels made from food and feed crops,
including oil palm crop-based biofuel. The 7% limit will
indirectly, but indisputably, also adversely affect the
importation of feedstock from food and feed crops, including
palm oil, used by EU producers of biofuel made of food and
feed crops.527

832.

Malaysia then reiterates that:
The 7% threshold obviously limits (i.e., restricts) directly, the
importation of biofuels produced from food and feed crops.
The high ILUC-risk cap and the high ILUC-risk phase out are
even more trade restrictive measures, as they will, de facto,
ultimately stop all imports of oil palm crop-based biofuel that
is not certified as having a low ILUC-risk.528

833.

First, even if it accepted that the measures has the effect of regulating economic

activity on the market, any measure regulating economic activity on the market would
likely alter the conditions of competition on the market for all relevant products and
producers since market participants must adjust to the regulation. One cannot
conclude from this that there is – necessarily – also a restriction of international trade.
834.

Second, the aim of RED II is to further promote renewables in a way that

contributes to achieving the stated objectives. The degree to which eligible fuels will
or will not be “supported” is however, a matter for each EU Member State to determine.
As already explained, for instance in the section on Article 2.1 of the TBT Agreement,
EU Member States are free to determine their energy mix subject to the requirement
that they meet the renewable energy targets in a manner that complies with the
eligibility and counting rules. The European Union recalls that the target only relates
to 14% of the energy consumed in the transport sector. On this basis alone, Malaysia

Malaysia’s first written submission, para. 596.
Malaysia’s first written submission, para. 597.
528
Malaysia’s first written submission, para. 622.
526
527
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has not substantiated its claim that there will be no possibility for such fuels to exist
on the EU market.
835.

Third, Malaysia asserts that the measures are trade restrictive and it is asking the

Panel to conclude that ineligibility to contribute to a renewable energy target should
be treated as equivalent to the elimination of a product from the market. This is
Malaysia’s position notwithstanding that there is no ban on the import, access to
market or use of any biofuel in the European Union. It is for Malaysia to make its case
as to the degree of trade restrictiveness of a measure which does not impose market
access conditions.
836.

Indeed, it should be recalled from the very beginning that the measures at issue

do not ban the use of certain biofuels in the transport sector. The respective rules only
cap the amount considered eligible to contribute towards the renewable energy targets,
progressively reducing to zero by 2030 the counting of conventional biofuels produced
from high ILUC-risk food and feed crops.
837.

The allegation that there is no market in the European Union for biofuel, or

feedstock used to produce biofuel, that is not eligible to be counted towards the EU
renewable energy targets is not accurate. According to Eurostat, biofuels that are not
eligible to count towards the target are still consumed, albeit in small quantities, in the
European Union.529 Hence, the absence of eligibility to contribute towards the EU
renewable energy targets equates neither to a legal ban preventing access to the EU
market, nor to a condition for the use of those biofuels or feedstock in the EU market.
Moreover, given that conventional biofuels feedstocks are “dual” if not “multi-use”
products, the absence of eligibility does not prevent the import into the EU and the use
of those same feedstocks for other purposes.
838.

Fourth, with regard to Malaysia’s claim concerning the trade restrictive effects on

palm oil as a feedstock, this claim has to be put in the perspective of the fact that palm
oil feedstock use for biodiesel and renewable diesel accounts for about 2.65 million
tons in the European Union in 2020.530 Taking into account that the total palm oil
production in the world was over 73 million tons in 2019/2020, 531 that means the EU
use is below 4% of the total palm oil production. As this is a drop in the ocean of palm
oil world production and consumption, the EU measures challenged by Malaysia are
not capable of significantly affecting global trade in palm oil and palm oil biofuels or
putting out of business Malaysia’s producers (as Malaysia suggests). As explained

Eurostat,
“Energy
from
renewable
sources
https://ec.europa.eu/eurostat/web/energy/data/shares (Exhibit MYS-43).
530
European Union: Biofuels Annual | USDA Foreign Agricultural Service (Exhibit EU-133).
531
Global production volume palm oil 2012-2021 | Statista (Exhibit EU-158).
529
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many times, those EU measures seek to avoid that the EU renewable energy policy
stimulates demand for biofuel crops that are associated with a significant ILUC risk.
They are not designed to significantly restrict world trade in palm oil and palm oil
biofuels, which depends only to a very marginal extent from the EU demand.
839.

Fifth, the low ILUC-risk certification ensures that the use of palm oil-based biofuel

can contribute to the renewable energy targets to same degree as other conventional
biofuels, provided that:


the biofuel is produced from additional feedstock that has been grown
on previously unused land, by small holders or that is the result of a
productivity increase;


840.

it complies with the sustainability criteria defined in Article 29 RED II.

Low ILUC-risk biofuels are not to be phased out by 2030. However, as they are

produced from food and feed crops, they remain subject to the 7% maximum
contribution in Article 26 (1) RED II.
841.

Malaysia takes issue with the fact that the specific rules for low ILUC-risk

certification are not yet available.532 However, it has to be noted that a draft of the
implementing rules was published at the end of June 2021. 533 The European Union has
already explained the low ILUC-risk certification system in Section 3 to which it refers.
At the same time, the process preparing the recognition of voluntary schemes under
RED II, including with regard to low ILUC-risk certification, is ongoing.
842.

Thus, the trade impact of the measures at issue is not very important, since they

do not prevent market access. Moreover, the joint application of the high ILUC-risk
and low ILUC certification criteria means that even biofuels produced from high ILUC
feedstock (e.g. palm oil) may be counted towards the achievement of the energy
targets in the transport sector, provided it is produced in a manner which accords with
the Union’s legitimate policy objectives.534
843.

Sixth, Malaysia’s approach to showing trade restrictiveness is fundamentally flawed

because it starts from the wrong perspective. According to Malaysia, without public
intervention in favour of biofuels there would be no market for any biofuels. That
necessarily implies that the creation through public intervention of a biofuel market is
an alteration of the normal functioning of the markets, which has a trade restrictive

532
533

534

Malaysia’s first written submission, para. 625.
European Commission, Sustainable biofuels, bioliquids and biomass fuels – voluntary schemes (implementing
rules), available at https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12723Sustainable-biofuels-bioliquids-and-biomass-fuels-voluntary-schemes-implementing-rules-_en
(Exhibit
EU-161).
See the Delegated Regulation.
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effect for fossil fuels and trade enhancing effect for biofuels. It follows that setting the
maximum share at 7% for conventional biofuels sets a cap to the trade restrictiveness
of the public intervention. But Malaysia goes along this flawed logic and argues, in
practice, that if a Member restricts trade for fossil fuels it should also restrict it in
favour of all biofuels and not set a maximum share of 7% for conventional biofuels nor
it should set an even lower limit for biofuels produced from high ILUC-risk crop.
Basically, once a Member alters the functioning of the market and restricts trade in
certain products it should do that without any limitation for the trade which was
artificially created for other products.
844.

Therefore, when Malaysia argues that it is obvious that the 7% restricts imports of

conventional biofuels and their feedstock 535 it does not realise that its argument is
completely off the point. The EU Biofuels Regime actually promotes the penetration of
conventional biofuels in the EU transport energy market, and the 7% simply set the
limits up to which this favouring can go. No WTO rule requires any Member to create
a legal framework favouring the penetration in its internal market of renewable sources
of energy (let alone of conventional biofuels) to the detriment of other sources. No
WTO rule requires any Member to set at what level the use of a given renewable energy
source should be favoured.
845.

The European Union is confident that the Panel will not lend support to an

interpretation of Article 2.2 of the TBT Agreement, which would lead to this absurd
consequence.
846.

Seventh, to the extent that the Panel finds that Malaysia has demonstrated that

the measures impact on trade because palm oil based biofuels are “disincentivised”,
the European Union submits that this is only to the extent necessary to ensure that
the measures contribute to the objectives sought in first place.
847.

Eight, the European Union recalls that:
Consideration might be given to "the value or other
importance of imports in respect of the importing and/or
exporting Members concerned", as well as "both importenhancing and import-reducing effects on the trade of other
Members".536

535 Malaysia’s first written submission, para. 596.
536
Panel Report, Australia – Plain Packaging, paras. 7.1077-7.1089 (original footnotes omitted). This finding was
not modified on appeal.
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With regard to the value or other importance of imports in respect of Malaysia, the

European Union notes, for instance, that Malaysia’s possible loss of exports to the EU
market might have been compensated by an increase in exports to India and China. 537
849.

In light of all these observations, the picture is clearly much more complex than

Malaysia portrays in its submissions, and the Panel should conclude that Malaysia failed
to prove the trade restrictiveness of the measures at issue within the meaning of Article
2.2.

Degree of contribution to the legitimate objective
850.

The European Union will start with addressing certain allegations (with regard to

the degree of contribution) made by Malaysia in the section of its submission entitled
“The 7% limit, the high ILUC-risk cap and the high ILUC-risk phase out fulfil their
alleged objectives to an extent that is very difficult, if not impossible, to determine,
and is, in any case, quite limited”.
851.

Malaysia contends, first, that “ILUC can neither be observed nor measured”. 538 This

is not correct. Land-use change can be observed and measured. The fact that there
are, indeed, difficulties and limitations in assessing ILUC does not mean that it does
not exist and cannot be measured. ILUC GHG emissions are as much of a reality as
ILUC-caused biodiversity loss is, and the alarming rate of expansion into high carbon
stock land stands proof to that.
852.

ILUC can be attributed to oil palm and its expansion. Whilst it is true that such LUC

cannot be directly and proportionally correlated to biofuel demand, it can be shown
that, other factors considered equal, a policy-driven increase in demand for palm oil
cannot be met without causing further LUC. Increasing supply without LUC into highcarbon areas may be a theoretical possibility (assuming strong countervailing actions
for which there is no evidence), but not a plausible outcome under real-world
conditions. Even if individual countries were to implement strong safeguards, the
impacts would still occur elsewhere. The European Union's measures in respect to
ILUC are not directed at any particular country, but intended to ensure that the desired
benefits of its policies are achieved. 539 Ignoring this factor undermines the rationale

See China and India demand boosts palm oil price despite EU pressure, Nikkei Asia
(https://asia.nikkei.com/Business/Markets/Commodities/China-and-India-demand-boosts-palm-oil-pricedespite-EU-pressure), 25 October 2020 (Exhibit EU-162_EU-63):
According to the Malaysian Palm Oil Board, Malaysia's exports of palm oil to China reached 249,897 tons in
September, up 69% from March. Exports to India have also increased significantly in the past few months. In
September, 374,553 tons of palm oil were exported to the country, 42 times more than in March.
538
Malaysia’s first written submission, para. 610.
539
See recital 10 of the Delegated Regulation.
537
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for the EU Biofuels Regime and thus the very existence of the market that Malaysia is
interested in.
853.

The reference in Recital 81 of the Preamble to the RED II that ILUC emissions

“cannot be unequivocally determined with the level of precision required to be included
in the greenhouse gas emission calculation methodology” does not mean that ILUC is
not important enough to be a decisive factor. The European Union has extensively
explained the reasons why ILUC and ILUC emissions that its Biofuels Regime may
induce should be addressed in Section 6 above and it refers to those explanations.
854.

It suffices to add here that estimates of ILUC are derived from a consequential

analysis that is linked to the policy-driven increase of biofuel demand (and thus crop
production). It is therefore not invariant to the scale of biofuel demand: if the policy
increases demand (in aggregate, or for certain fuels), then ILUC is likely to happen. If
there is no increase in demand, then this factor is less important.
855.

ILUC analysis showed that the policy-driven increase in demand for biofuels,

notably palm oil, was a significant risk undermining the integrity of the policy. This
system-level risk could not be addressed through solely the attributional approach
reflected in the GHG methodology, but required a policy-level assessment.
856.

The fact that international standards are based on a LCA and do not aim to address

ILUC means that they are only partially suitable for decision making in order to properly
mitigate climate change. They only focus on part of the picture of a policy aimed at
incentivizing the use of biofuels.540
857.

Second, Malaysia takes issue with the fact that the 7% maximum share aims at

minimizing the overall indirect land-use change impacts.541
858.

The European Union has explained that the 7% maximum share is intended to

“prepare for the transition towards advanced biofuels and minimise the overall [ILUC]
impacts”.542 The increased demand for ‘conventional biofuels’ is associated with a risk
of land use change.543
859.

The limit for conventional biofuel set out in RED II is based on the share of such

fuels observed in 2020 (the limit being no more than one percentage point higher that
such share), with a maximum of 7% (which was already in RED I) for those EU Member

Plevin, R. J., Delucchi, M. A., & Creutzig, F. (2014). Using Attributional Life Cycle Assessment to Estimate
Climate-Change Mitigation Benefits Misleads Policy Makers. Journal of Industrial Ecology, 18(1), 73–83.
https://doi.org/10.1111/jiec.12074 (Exhibit EU-156).
541
Malaysia’s first written submission, para. 610.
542
Recital 17 in the preamble to Directive 2015/1513 (Exhibit EU-10).
543
To recall, “conventional biofuels” are fuels that have been derived from food and feed crops, such as starch,
sugar, animal fats and vegetable oil. Under EU legislation, “advanced biofuels” are those produced from feedstock
which are specifically identified in an Annex to RED II.
540
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States where the share of such fuels was already 7% in 2020. The objective is to avoid
an increased demand for food and feed crops due to the promotion of increased use of
biofuels. These limits extend to all food and feed crops. By setting the maximum share
at a level that broadly corresponds to the share of conventional biofuels observed in
2020 in the EU market, the 7% maximum share preserves the status quo (it preserves
the share those biofuels had gained since the start of the EU policy supporting their
use) and therefore has a very limited effect on trade, if any.
860.

Malaysia claims, based on Brazil’s submission as a third party in EU – Palm Oil

(Indonesia) that the European Union is assuming that “all such biofuels are produced
on land that has been diverted from previous use as pasture or agricultural land
destined for food and feed markets”.544
861.

This is not true. No such assumption was made. The EU approach to ILUC

recognizes that the additional demand may be met from a combination of sources,
including increased productivity, reduced supply to other needs (including food) and
expansion of land. It further recognizes that not all land conversion is equally
problematic from a GHG perspective. In fact, RED II gives credit to biofuels when and
where they increase carbon stocks. This notably includes the expansion of oil palm
plantations on low-carbon areas, such as grasslands.545
862.

Moreover, as has been outlined in detail above, 546 the European Union assessed

the different approaches to calculating the ILUC effects of crops and has applied a
methodology that is founded on observable rates of expansion, not ILUC emissions
modelling as was applied for the purposes of the impact assessment leading to the
ILUC Directive.
863.

The next assumption is partially correct: non-fuel demand is (or will be) satisfied

by bringing non-agricultural land into production elsewhere.
864.

The third assumption is also partially correct: the conversion of the non-agricultural

land into production for food and feed markets is (or will be) done on land with high
carbon stock. While some of the conversion will follow that path, an ILUC modelling
would not assume that all conversion would be on high carbon stock land, but global
patterns of oil crop production suggest that the expansion of crops in the humid tropics
is the main source of marginal supply, and oil palm expansion into forest is decisive.

Malaysia’s first written submission, para. 610.
See Annex V of RED II on Rules for calculating the greenhouse gas impact of biofuels, bioliquids and their
fossil fuel comparators.
546
See Section 4.4 ‘Legislative history of the EU Biofuels regime’ above.
544
545
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The assumption that the conversion is (or will be) done in a manner that leads to

significant greenhouse gas emissions is also correct. One cannot convert rainforest
without causing high amounts of emissions, much higher than any fossil emissions that
could be avoided by the fuel so produced. 547
866.

In light of the above, it follows that the European Union does not neglect the

possibility that biofuel may be produced without entailing one or more of those
consequences. In fact, the argument or Brazil (and Malaysia) seems to assume the
possibility that all the increase in demand can and will be met without a significant
expansion into high carbon stock land.
867.

Third, Malaysia contends that the European Union’s “ILUC methodology fails to

demonstrate that the high ILUC-risk cap and the high ILUC-risk phase-out contribute
to preventing ILUC GHG emissions”.548 To recall, the Delegated Regulation explains
that:
Taking into account […] all of the relevant scientific
information and studies, the differences between the various
feedstocks, the global nature of different commodities
markets and the manner in which they function, the related
risk of unintended or counterproductive deflection or
diversion effects, the relative availability of complete data,
and the periodic and frequent review of that data, as well as
the relevant international obligations of the European Union,
the most appropriate,
objective and
even-handed
methodology at this stage of the regulatory process is
considered to be one based on the overall worldwide position
with respect to each particular feedstock, rather than an
approach that would discriminate between particular
countries.549
868.

The palm oil market is an international market of such a nature that if expansion

into high carbon stock land is slowed down in one country, the pace most certainly will
pick up in a different location with similar climate characteristics. 550
869.

That is why, as explained in the Delegated Regulation, it was appropriate to adopt

a global approach with a worldwide average. Nevertheless, the risk is that due to the
favourable climate and availability of land, the consequences of stimulating further

See the Status Report.
Malaysia’s first written submission, para. 610.
549
Recital 10 of the Delegated Regulation.
550
This is in fact supported by the comparison between Malaysia and Indonesia in the exhibit on World Markets
for Vegetable Oils: Status and Prospects, pages 262-263 (Exhibit MYS-19). Once Malaysia introduced stricter
rules on land use, it was noted:
On top of that, suitable land for growth in palm oil plantings is getting scarce, primarily in Malaysia, one of the
top producers. […]
In Indonesia there are still large land reserves available for the cultivation of palm oil. However, a large part of
that is in environmentally sensitive areas and on peak soils.
547
548
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demand for palm oil production will give rise to further impacts on peat land and
forests, which are prevalent in the regions where palm oil may be grown.
870.

Fourth, Malaysia argues that:
the ILUC-risk cap and the ILUC-risk phase out concern crop
production for which the alleged GHG emissions have already
occurred in the past, and where the production is associated
with yield increases to existing land, rather than expansion of
the additional plots.551

871.

As already noted in this submission, this argument is in contradiction with Malaysia

argument according to which the European Union should have based its approach on
crop expansion since the sixties or the eighties.
872.

Instead the European Union has chosen to focus on a recent but sufficiently long

period (as opposed to historical) to observe the expansion into high-carbon stock land.
This is where the measures at issue can bring a palpable contribution. In other words,
this is where most GHG emissions occur and natural habitats destruction is ongoing,
contributing to climate change and destroying biodiversity, all phenomena that fly in
the face of EU public morals. In this light, the relatively recent data on the relative
expansion was considered the most relevant data in light of the legitimate objectives
pursued. The trends observed over that period can also be considered to be
representative of future developments and in any event the high ILUC risk formula is
to be regularly updated.
873.

For instance, in light of the adopted feedstock-based approach, it is also relevant

to look at palm-oil driven deforestation in Indonesia, which peaked as recently as 2016
and slowed down afterwards according to one study. This study claims that between
2000 and 2019, the expansion of palm oil plantations was responsible for nearly onethird (2.85 million ha) of Indonesia’s loss of old-growth forests (9.79 million
hectares).552
874.

Fifth, contrary to what Malaysia alleges, the European Union’s ILUC methodology,

and in particular the 10% expansion threshold provided for in the chapeau of Article
3(b) of the Delegated Regulation, takes different productivity factors into account,
allocating 1,7 for maize, 2,5 for palm oil, 3,2 for sugar beet, 2,2 for sugar cane and 1
for all other crops.

551
552

Malaysia’s first written submission, para. 610.
Gaveau, D., Locatelli, B., Salim, M., Husnayaen, H., Manurung, T., Descals, A., Angelsen, A., Meijaard, E. and
Sheil, D., 2021. Slowing deforestation in Indonesia follows declining oil palm expansion and lower oil
prices. Research Square. https://doi.org/10.21203/rs.3.rs-143515/v1 (Exhibit EU-157).
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Sixth, the Status Report makes reference to data used by the European Union in

order to determine what represents a significant expansion into high carbon stock land,
including with regard to oil palm.
876.

On the basis of these six considerations Malaysia concludes that:
while it does not contest that the measures at issue may
make a contribution to the achievement of the objectives the
EU alleges to pursue, this contribution, or in other words the
extent to which the measures at issue fulfil their objectives,
will be very difficult, if not impossible, to determine (whether
in quantitative or qualitative terms), and will, in any case, be
quite limited.553

877.

The European Union disagrees with most of these points, as already explained.

However, in any event, the measures at issue are clearly apt to and certainly not
incapable of making a contribution to the fulfilment of the intertwined objectives of the
European Union. Malaysia has not demonstrated its proposition that there is no such
contribution554 and in view of this, to determine the claims under Article 2.2 of the TBT
Agreement, the Panel must also consider the arguments as to their necessity.
878.

Malaysia refers then to its allegations addressed in the previous section and claims

that:
this contribution will be very difficult, if not impossible, to be
determined, whether in quantitative or qualitative terms, and
will, in any case, be quite limited.555
879.

The European Union refers to what it has already explained in this submission and

in particular in the section entitled Scientific grounds for supporting the EU biofuels
regime, where the European Union explains in detail that: biofuels may contribute to
lower GHG emissions; there is a link between biofuel production and land use change,
whereas land use change resulting from increased biofuel production causes GHG
emissions; that the type of land associated with indirect land use change has an impact
on the level of GHG emissions associated with transforming it to crop cultivation; and
that indirect land use change has adverse impacts on the environment and causes
biodiversity loss.
880.

At the same time, the measures at issue contribute to the protection of public

morals. In its recital (69) RED I already referred to the possibility of biodiversity
destruction as effect of an increased use of biofuels,556 in addition to the other plentiful

Malaysia’s first written submission, para. 611.
Appellate Body Report, Australia - Plain Packaging, paragraph 6.278 and 6.283.
555
Malaysia’s first written submission, para. 627.
556
Even if the moral concern expressed in that recital was about biodiversity destruction triggered by direct landuse change, it is extensible to ILUC effects, since they also lead to biodiversity destruction due to an increased
use of biofuels.
553
554
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references in related measures to the moral concerns of the EU public and its
representatives with regard to climate change, biodiversity and the environment.
881.

The European Union does not try to attribute ILUC to biofuel production as such.

The reasoning is that there is a high risk that any stimulation of demand for palm oil
will (based on observations) lead to further expansion of production in to land with
high carbon stock. Therefore, one should not adopt any renewable energy policy that
stimulates the demand for that raw material because this will trigger ILUC effects.
Thus, one does not need to show that there is a causal link between one location and
another. All that is required is to show that further stimulating demand will have these
consequences.
882.

The EU Biofuels Regime favours biofuels when they achieve a certain level of

emissions savings in comparison to fossil fuels. In addition, advanced biofuels are
preferred over conventional biofuels. These elements are all designed with the aim of
making a material contribution to the intertwined objectives pursued.
883.

To recall, according to Article 26 RED II, by 2030, biofuels, bioliquids and biogas

produced from high ILUC-risk feed and food crops for which a significant expansion of
the production area into land with high-carbon stock is observed, may not be counted
towards the minimum share in the transport sector (unless they are certified as low
ILUC-risk). In addition, Article 26 RED II provides that biofuels may be certified as low
ILUC-risk.
884.

Under Article 29 RED II, biofuels are required to reduce GHG emissions by at least

50% compared to fossil fuels (the thresholds - 50%, 60% and 65% - depend on the
date on which the installation producing them started operation), based on a life cycle
analysis that covers all direct emissions, but not indirect emissions. 557 The Status
Report accompanying the Delegated Regulation concludes that a threshold of 10% of
production expansion into high-carbon stock land is required to guarantee both that
biofuels achieve net sizable GHG emission savings and that biodiversity loss associated
to ILUC is minimised.
885.

Malaysia also refers to the fact that Brazil still possesses the largest tropical

peatland area in the world and that increased production of, inter alia, soyabean in
order to compensate for the future unavailability as a biofuel feedstock, shall result in
further expansion of soyabean production including in Brazil.558 In this respect, the

557
558

Exhibit MYS-57.
Malaysia’s first written submission, para. 627.
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European Union recalls that there are review mechanisms which can catch future
feedstock expansions into carbon and biodiversity rich areas. 559
886.

The European Union does not maintain the eligibility of conventional biofuels when

that does not lead to emission savings and causes high biodiversity loss. The ILUC-risk
biofuel feedstock policy is apt to contribute to the realization of the envisaged
objectives: preventing deforestation and the loss of biodiversity, and mitigating climate
change by ensuring that the Union’s policies would not give rise to and increase in GHG
emissions and promotes the decarbonisation of the transport sector as a whole. Thus,
the measures at issue are apt at making a material contribution to the objectives
pursued.
887.

Furthermore, this contribution should be seen in the broader context, as part of the

contribution made by a comprehensive set of measures adopted by the European Union
to mitigate GHG emissions, climate change and biodiversity loss, and to protect public
morals.560
888.

Finally, it has to be noted that the high carbon sequestration value of oil palm does

nothing to prevent climate change and increase of GHG emissions, biodiversity loss
and to address the associated environmental and moral concerns. A secondary oil palm
plantation is by no means comparable in terms of biodiversity richness to an equivalent
patch of primary tropical forest.

The nature of the risks concerned and the gravity of the consequences of nonfulfilment
889.

Malaysia maintains that the risks and the gravity of consequences that non-

compliance would create are, while not insignificant, rather limited because the
measures at issue make a limited contribution to the primary objective being pursued
by the European Union.561
890.

To start with, Malaysia seems focused on the GHG emission reduction objective,

and does not really address the other intertwined objectives, and in particular
biodiversity loss.
891.

It has to be noted that in some contexts it might be difficult in practice to determine

separately the nature of the risks and to quantify the gravity of the consequences that
would arise from non-fulfilment. In such circumstances, it may be more appropriate to

See article 26(2) of RED II and Article 7 of the Delegated Regulation.
See also Appellate Body Report, Brazil – Retreaded Tyres, paras. 151-154. See the references below to other
related EU measures.
561
Malaysia’s first written submission, para. 628.
559
560
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conduct a conjunctive analysis of both the nature of the risks and the gravity of the
consequences of non-fulfilment.562
892.

As discussed above in the subsection describing that the measures at issue pursue

legitimate objectives as a composite whole and in the background chapter, climate
change, biodiversity and related moral concerns are regarded as values of high
importance in the European Union and embedded into its constitutional fabric. As
shown by the evidence mentioned in Section 5 above and in the section on Article XX
of GATT 1994, these concerns are intertwined and pursued by the regulator as a
composite whole in the case of the measures at issue.
893.

Malaysia has in principle recognised the importance of reducing GHG emissions,

the protection of the environment, and of responding to climate change challenges. 563
However, Malaysia alleges that taking into account the available scientific evidence on
ILUC, the effects of the non-fulfilment of the alleged objective cannot be quantified. 564
894.

As shown above, however, this argument is founded on a mistaken premise,

because the measures at issue are based on the best available science and they do
make a substantial contribution to the objectives pursued. Moreover, the nature of the
risks and the fact that the consequence are far reaching and difficult to predict which
certainty as they pertain to climate change, biodiversity destruction and absence of
protection of the EU public morals means that a qualitative analysis would be more
suitable to a quantitative one.
895.

Thus, this last condition with regard to the necessity analysis is also fulfilled.

Alternative measures
896.

Malaysia has identified five possible alternative measures in respect of the high

ILUC-risk cap, phase-out and the 7 % maximum share.
897.

The European Union will explain why Malaysia has failed to make a prima facie case

with regard to all these alleged alternatives.
898.

As a preliminary remark, these purported alternatives are vitiated by the same

flawed reasoning as the entirety of Malaysia’s claim under Article 2.2 of the TBT
Agreement:
899.

- the starting point of the analysis is flawed, as Malaysia alleges that the

measures at issue amount to a de facto ban on palm oil; on this false premise, it

Appellate Body Report, US – COOL (Article 21.5 – Canada and Mexico), para. 5.218.
Malaysia’s first written submission, paras. 603 – 605.
564
Malaysia’s first written submission, para. 652.
562
563

187

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

is almost inevitable that almost anything under the sun may look less trade
restrictive in comparison to a ban. Rather, Malaysia’s proposed alternatives seem
to contemplate the adoption of import bans for some products. Hence, such
alternatives are by definition more trade restrictive than the measures at stake;
900.

- they fail to address ILUC and thus are not apt to make an equivalent

contribution to the intertwined objectives pursued;
901.

- they are based on the assumption that the EU measures pursue only one

objective (GHG emission reduction) and seek to prove that that same objective
could be reached with other measures. However, Malaysia does not demonstrate
that those same measures contributes to all the other objectives that the EU
pursues with those measures, or to the same degree. It follows, that to the extent
that the Panel considers that the EU measures challenged by Malaysia pursue a
plurality of objectives, Malaysia proposed alternatives are necessarily not genuine
alternatives.

902.

Contrary to what Malaysia suggests, biofuel feedstocks that are considered to have

a high ILUC-risk under the RED II and the Delegated Regulation are not subject to an
“effective import restriction from all countries and for all quantities”.565 Thus, the
starting point for the comparison with less trade restrictive alternatives is wrong. The
EU Biofuel regime is not a ban on the importation of a certain biofuel feedstock to the
European Union. It is only about considering biofuels for the EU renewable energy
targets. Once this point is clarified, it may be easier to compare the alleged alternatives
put forward by Malaysia with the measure at issue.
903.

True, the quantity of non-compliant biofuels has diminished over time.566 The

European Union has never disputed that. The fact that there is a link between eligibility
for the renewable energy target and demand for biofuels, which is reflected in the
increasing market share of eligible biofuels, confirms that the measure at issue is apt
to make a material contribution to its objectives by orienting EU demand towards
biofuels with lower GHG emissions and less impact on the environment, also as a part
of a wider set of measures.
904.

However, the fact that the quantity diminished over time does not mean that the

lack of eligibility amounts to a ban, neither on the importation nor on the sale or use
of non-eligible biofuels in the EU market. Numbers show that there is still a market for
non-eligible biofuels, albeit a small one. In addition, there is a periodic review

565
566

Malaysia’s first written submission, para. 655.
Exhibit MYS-43.
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mechanism and the classification of each biofuel may change, and certification is
possible as low ILUC risk for palm oil based biofuels.
905.

Malaysia puts forward several alleged alternatives to the measure at issue, partially

inspired by a version of the impact assessment conducted for a different piece of EU
legislation,567 namely the proposal for a regulation on deforestation-free products:
906.

i)

A legality scheme, such as the EU’s FLEGT scheme;

907.

ii)

Certification by public authorities, such as the catch certificate

under the EU’s IUU fishing scheme;
908.

iii)

Certification by existing non-governmental organisations,

such as under the ISCC and the RSPO and the RSPO-RED;
909.

iv)

Market access quotas; and

910.

v)

Specific import requirements applied on a consignment

basis.568
911.

To start with, one has to keep in mind that addressing all food and feed products

is not feasible and that the regulatory approach is a gradual one, becoming more
comprehensive over time.
912.

Malaysia also alleges that “the ILUC approach did not fare among” the alternative

courses of action analysed in the impact assessment for the proposal for a regulation
on deforestation-free products.569
913.

The European Union recalls that the biofuel regime aims to promote the use of

biofuels in a view to decarbonize our energy system and economy. While it stimulates
EU demand for biofuels, at the same time it must take measures ensuring that this
objective is achieved without releasing additional GHG emissions (which include
potential negative impacts induced by the increased demand for food and feed crops
on land use including indirect effects) or other negative effects on the environment.
The EU public morals requires that the EU renewable energy policy does not perversely
contribute to climate change and deforestation by stimulating excessive demand for
particular types of biofuels.
914.

The deforestation initiative starts from a completely different perspective. It does

not trigger an increase in EU demand for whatever product but it is intended to make
567

568
569

The Commission the proposal for a regulation on deforestation-free products and the impact assessment are
publicly available at https://ec.europa.eu/environment/publications/proposal-regulation-deforestationfree-products_en and offered as exhibits EU-163 and EU-153
Malaysia’s first written submission, para. 635.
Proposal for a Regulation of the European Parliament and of the Council on the making available on the Union
market as well as export from the Union of certain commodities and products associated with deforestation
and forest degradation and repealing Regulation (EU) No 995/2010,
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sure that demand (which exist independently of any EU policy) does not contribute to
deforestation. Moreover, it covers all uses of imported goods and not only energy uses.
915.

Finally, the proposal for a regulation on deforestation-free products is about the

banning of the placing on the EU market of certain products irrespective of their source
(domestically produced or imported) if they contribute to deforestation. 570
916.

Thus, the deforestation initiative is radically different from RED II, the Delegated

Regulation and the Status Report, which address the promotion of the use of energy
from renewable sources.
917.

Such differences have also important implications for the purported alternatives.

An alternative that may work because it may impede market access in one context,
may not work if the measure at issue only does not encourage the use of certain
biofuels, but does not prevent market access.
a. A legality scheme, such as the EU’s FLEGT scheme
918.

Malaysia alleges that a first less trade restrictive reasonably alternative is a legality

check as that performed under the VPAs and the EU Timber Regulation/ Forest Law
Enforcement, Governance and Trade (FLEGT):
a legality scheme that links environmental and sustainability
certification to the compliance with specific local laws and
regulations, aligned with the EU requirements, is a less traderestrictive alternative that was reasonably available to the EU.
Such legality scheme can be modelled on the EU’s FLEGT
scheme.[…]
The EU’s FLEGT Action Plan […] aims at reducing illegal
logging by strengthening sustainable and legal forest
management, improving governance, and promoting trade in
legally produced timber. 571
919.

There are several points to be made.

920.

First, the sustainability criteria in Article 29 of RED II and the reference to ILUC in

Article 26(2) of RED II go beyond a legality check. As explained in the Status Report:
Under REDII, biofuels are required to reduce GHG emissions
by at least 50% compared to fossil fuels, based on a life cycle
analysis that covers all direct emissions, but not indirect
emissions. As discussed in Box 2, biofuels produced from
crops exceeding a general threshold of 14% of production
expansion into high-carbon stock land would not achieve
emission savings. Following the precautionary principle, it
appears appropriate to apply a discount factor of about 30%
to the identified level. Therefore a more conservative
570
571

https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-free-products_en.
Malaysia’s first written submission, paras. 636 and 637.
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threshold of 10% is required to guarantee both that biofuels
achieve net sizable GHG emission savings and that
biodiversity loss associated to ILUC is minimized.572
921.

Thus, a simple legality check cannot guarantee that the objectives are fully

reached: mitigating the climate breakdown, biodiversity collapse and the associated
public outcry through reducing the use of biofuels with a production expansion into
high-carbon stock land beyond the 10% threshold. Climate responds to emissions, not
to legality of production. Much deforestation in the world is legal and policy-driven.
922.

Local laws do not address concerns related to the global impact of policy-induced

increases in aggregate demand. Emissions cannot be linked only to their legality. What
matters is the prevention of certain policy effects, whether the LUC involved is legal or
illegal.
923.

Second, the fitness check conducted has found that certain VPAs concluded under

the EU FLEGT regime are not so effective in preventing illegal destruction of forests
(and its associated effects on climate change, biodiversity loss and public morals). In
particular, it found that “illegal timber trade has remained persistent at a global level
since the FLEGT Regulation was initiated in terms of geographic location (Russia, Brazil,
Indonesia and Malaysia), driven by high profits and forest conversion.” 573
924.

The same fitness check has further found that:
For the FLEGT Regulation, the effectiveness of its main
instrument, the VPAs, has suffered from a high focus on
process (strengthening governance elements such as
stakeholders’ participation, etc.) to the detriment of the main
objective: stopping illegal logging and associated trade. This
may have led to disincentives for VPA countries to bring the
preparatory processes to an end, since they continue to
receive the EU economic support for activities while at the
same time selling the majority of their timber to less
discerning markets, such as China. 574

925.

Moreover, it is noted that:
The main problem drivers in many partner countries are weak
governance, absence of political will and lack of economic
incentives, as explained under section 1. The VPA processes
as designed by the EU provide funding to establish
participatory forest governance processes, but do not address
the economic drivers of illegal logging in the forest sector, nor
the underlying corruption in the administrations and at the
political levels that are benefitting from illegal logging. These

572
573

574

Exhibit EU-3.
Staff Working Document – Fitness Check on the EU Timber Regulation and the FLEGT Regulation, p. 28,
Exhibit EU-154. (https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-freeproducts_en).
Staff Working Document – Fitness Check on the EU Timber Regulation and the FLEGT Regulation, p. 29,
Exhibit EU-154.
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factors prevented VPA processes from creating the expected
improved transparency in all financial transactions related to
the forest industry, the processing industries directly linked
to it and the export volumes of goods sourced from forests.
A common challenge in VPA processes beyond the EU´s reach
has also been frequent change in governments (in some
cases even from a democracy to a non-democratic regime),
where often almost all previous effort is lost. 575
926.

At the same time, the impact assessment for minimising the risk of deforestation

and forest degradation associated with products placed on the EU market explains
that:
The Fitness Check of the FLEGT Regulation has confirmed the
achievements of FLEGT VPAs in terms of enhanced
stakeholder participation and improved forest governance
frameworks in partner countries and, at the same time,
highlighted a number of shortcomings of the FLEGT
Regulation. It also points to the fact that there is limited
evidence that the VPAs overall have contributed to reducing
illegal logging. While the EU system itself would be an
efficient tool to lower the compliance costs for EU operators,
the main instrument for its operationalization, i.e. the VPAs,
has not delivered. One of the main problems as regards the
FLEGT Regulation is the fact that the main EU trade partners
have never shown interest to engage in VPA processes,
resulting in only 3% of timber imports covered by an
operational VPA system.
Progress in VPA implementation has also been slow and there
is no clear evidence of their impact in terms of supporting the
implementation of the FLEGT Regulation and stopping illegal
timber from being placed on the EU market. Only one country
of the 15 with which the EU has engaged in a VPA process,
has an operating FLEGT licensing system in place, more than
15 years after the FLEGT Action Plan set the basis for these
processes in 2003. Only one country from the top 10 EU
timber trading partners is engaged in a VPA process.
VPAs are complex and legally binding trade treaties, covering
labour, social and human rights dimension of the forest
sector. This means the negotiations are detailed and complex,
usually taking years to finalize and implement — far from the
quick and flexible tool they were expected to become. They
are a unique tool with no clear parallels outside the EU and
outside the timber sector, despite the fact that many
economic fields share similar environmental, social and
human rights implications (infrastructure, mining, food,
textile…). As VPAs are trade treaties for a single commodity
and derived products, the EU lacks the leverage of its full
economic weight and the advantage that it enjoys when it
negotiates broad Free Trade Agreements.

575

Staff Working Document – Fitness Check on the EU Timber Regulation and the FLEGT Regulation, p. 29,
Exhibit EU- EU-154.
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The concept underlying the FLEGT Regulation, in particular
the VPAs, is not fit for the expansion of the scope from legality
to sustainability based on a harmonised definition of
deforestation and forest degradation free. Looking at the
results so far, further investment of considerable resources
into VPA processes cannot be justified. Considering that
timber and derived products covered by FLEGT VPAs cover
only 3% of timber imports into the EU, the benefits do not
justify the costs.576
927.

It has also to be noted that the proposal for a regulation on deforestation-free

products envisages repealing the EU Timber Regulation (EUTR).577
928.

Malaysia also offers Indonesia as an example with regard to successful VPAs:
In Indonesia, for example, a timber legality assurance system
called Sistem Verificasi Legalitas Kayu (SVLK) was in place
before the VPA negotiations began. Since then, Indonesia has
refined the SVLK through the VPA process.578

929.

It has to be mentioned that to date, VPAs have been signed with Ghana (2009),

the Republic of the Congo (2010), Cameroon (2010), the Central African Republic
(2011), Liberia (2011), Indonesia (2014), Vietnam (2018) and Honduras (2021).
Indonesia is the first and only country to date that has an operational licensing system
and which issues FLEGT licenses (starting from 15 November 2016). However, the
fitness check has found that the experience with Indonesia has highlighted that even
when fully operational, VPAs are still fragile to political will:
Box 4: the example of Indonesia
On 3 March 2020, the Indonesian Ministry of Economic Affairs
announced a number of measures as a Covid-19 trade
stimulus strategy. These measures included – inter alia –
Regulation 15/2020 of the Ministry of Trade, which provided
for the lifting of the obligation of so-called V-Legal documents
(i.e. the export license attesting legality) as part of the
requirements for the export of forestry products, unless
required by the exporter. This measure was going to enter
into force on 27 May 2020.
This decree was going to change the system of TLAS, as
agreed and laid down in the VPA, as it would no longer cover
all exported timber products, as stipulated in Article 10(1) of
the VPA and thus would generate a general risk that illegal
timber and timber products are exported from Indonesia.
Furthermore, this decree was adopted without prior
consultation of the EU. Therefore, it would constitute a breach
of Indonesia’s commitments entered into under the VPA.

576

577

578

Staff Working Document – Impact Assessment “Minimising the risk of deforestation and forest degradation
associated with products placed on the EU market” Part 1, p. 20, Exhibit EU-163, also available at
https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-free-products_en
Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying down
the obligations of operators who place timber and timber products on the market.
Malaysia’s first written submission, para. 640.
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The decree was eventually revoked by the Indonesian
government, following intense diplomatic actions by the EU,
while preparing for the suspension of the VPA at the same
time, which, had it been necessary, would not have been
possible to be enacted in time to avoid potentially illegal
timber covered by FLEGT licences being placed on the EU
market, given the heavy administrative procedure.579
930.

Thus, while the European Union continues to engage with partner countries in order

to make VPAs a successful tool, there are certain effectiveness shortcomings that
warrant a different approach to urgent global problems: preventing deforestation,
which leads to climate breakdown and biodiversity loss, both moral concerns of the
highest importance.
931.

The RED II regime pursues a plurality of objectives (as a composite whole) some

of which are pursued also by several pieces of existing or proposed legislation, which
form part of a comprehensive set of measures. These overarching objectives cannot
be attained solely by means over which the EU experience has cast doubt. Moreover,
the fact that some pieces of legislation pursue certain objectives by some measures,
does not mean that the EU should not pursue the same or a larger set of objectives by
other measures, notably when those measures reinforce each other or address
different aspects of the same phenomena.
932.

The European Union understands that Malaysia has heavily relied on an impact

assessment for the deforestation in order to come up with the alleged alternatives,
without having a full understanding of the situation. The European Union trusts that
these explanations can assist Malaysia in improving its understanding.
933.

In light of these observations, the European Union does not consider that Malaysia’s

suggested alternative is capable of making the desired or an equivalent contribution to
the protection of the multiple values pursued.
b. Certification by public authorities, such as the catch certificate under the EU’s IUU
fishing scheme
934.

Malaysia alleges that:
the EU could opt for a certification scheme that relies on
controls by public authorities, such as the approach
introduced by the EU for catch certificates under the EU’s
[illegal, unreported and unregulated] IUU fishing scheme.
[…] Under this system, the fact that a single species is fished
in illegal, unreported, or unregulated fashion, does not trigger
its effective import restriction from all countries and for all
quantities, as in the case of biofuel feedstocks that are
considered to have a high ILUC-risk under the RED II and the

579

Staff Working Document – Fitness Check on the EU Timber Regulation and the FLEGT Regulation pp. 27-28,
https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-free-products_en.
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Delegated Regulation. A licensing system, including controls
and traceability along the supply chain, would allow the EU to
prohibit the importation of only the products that caused
relevant land-use change, while maintaining the trade
opportunities for all the rest.580
935.

First, as already stated before, RED II does not trigger an import ban from all

countries and all quantities of palm oil based biofuels. It simply does not promote high
ILUC-risk biofuels, bioliquids and biomass fuels and limits the level of promotion
granted to conventional biofuel by setting the maximum eligible share.
936.

Second, to recall, as an exception to the high ILUC-risk cap and phase out, the RED

II and the Delegated Regulation allow for the certification of low ILUC-risk biofuels,
bioliquids and biomass fuels.581 This provides the necessary flexibility in the EU biofuels
regime.
937.

The low ILUC-risk certification will benefit, “on a given plantation”, 582 the increase

in feedstocks produced thanks to “additionality” measures which meet at least one of
the following conditions: (i) they become financially attractive or face no barrier
preventing their implementation only because the biofuels, bioliquids and biomass
fuels produced from the additional feedstock can be counted towards the targets for
renewable energy under Directive 2009/28/EC or Directive (EU) 2018/2001; (ii) they
allow for cultivation of food and feed crops on abandoned land or severely degraded
land; (iii) they are applied by small holders. 583 Only the biofuels, bioliquids and biomass
fuels which comply with the sustainability and greenhouse gas emissions saving criteria
set out in Article 29 of Directive (EU) 2018/2001 and the additionality measures may
be certified as low ILUC-risk fuels.584
938.

Third, the IUU Regulation uses a more complex toolbox than the one described by

Malaysia: the catch certification in producing countries intending to place their fish on
the EU market works in conjunction with a country carding system (identifying noncooperating third countries in the fight against IUU fishing and providing for
corresponding sanctions)585 and with penalties for contravening fishing vessels.
Malaysia does not explain how it sees the proposed certification process to work in
practice in the case of palm oil based biofuels, as it focuses on only “one such measure”

580
581
582

583
584
585

Malaysia’s first written submission, paras. 651 and 655.
See e.g. recitals 82 and 91 of REDII.
Malaysia in fact acknowledges that the low ILUC-risk certification caters for individual situations. Malaysia’s
first written submission, para. 460.
Article 5 of the Delegated Regulation.
Article 4 of the Delegated Regulation.
Articles 31- 35 and 38 of the IUU Regulation (Council Regulation (EC) No 1005/2008 of 29 September 2008
establishing a Community system to prevent, deter and eliminate illegal, unreported and unregulated
fishing, amending Regulations (EEC) No 2847/93, (EC) No 1936/2001 and (EC) No 601/2004 and repealing
Regulations (EC) No 1093/94 and (EC) No 1447/1999).
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(the catch certificate) amongst the panoply of complementary measures provided by
the IUU Regulation.586
939.

Fourth, there is a lack of precise information on the effectiveness of the EU rules

to combat illegal, unreported and unregulated fishing, as the respective instrument did
not benefit from a similar fitness check as the FLEGT system.
940.

Finally, imported biofuel is already certified through voluntary schemes (set up by

the RED), but this does not alleviate ILUC. Malaysia does not explain clearly what else
should be certified under its suggested “alternatives”. "Certification" alone does not
have any particular significance without being specific about what it would certify. That
is why the current approach also provides for low ILUC-risk certification. Thus, in
practice, Malaysia’s targeted certification concerns are already addressed in the
existing system through the low ILUC-risk certification.
941.

Malaysia also claims that the “solution” it suggests:
would undoubtedly be able to make an equivalent, if not
greater, contribution to the primary objective pursued. As in
the area of fisheries, the EU would only rely on governmentissued certificates.587

942.

However, Malaysia does not explain how its solution would make an equivalent or

greater contribution to the intertwined objectives pursued by the European Union.
Indeed, this is a flaw common to all its alternatives: Malaysia makes allegations
unsupported by a logical demonstration.
c. Certification by non-governmental organisations, such as under the ISCC and the
RSPO framework and the RSPO-RED
943.

Malaysia contends that:
enhanced certification requirements, without opting for the
arbitrary high ILUC-risk approach and the merely theoretical
low ILUC-risk certification, would be an alternative option that
is reasonably available to the EU and that is less trade
restrictive. To this end, two voluntary certification schemes
already exist and have been operating for a number of years
in this very area of regulation, notably the certification of
sustainable biofuel feedstocks:
(i)The ISCC; and
(ii)The RSPO, with the specific RSPO-RED scheme.588

586

587
588

Malaysia’s first written submission, para. 654. Of note, even policy option 5 in the proposal for a regulation
on deforestation-free products (which seems to be a source of inspiration for Malaysia’s suggested
alternatives) takes into account benchmarking and country card systems.
Malaysia’s first written submission, para. 656.
Malaysia’s first written submission, para. 658.
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The starting point of Malaysia’s reasoning is wrong: the low ILUC-risk certification

is not properly considered when suggesting the alleged alternative. Indeed, the RSPORED is a scheme set up in response to the RED I, thus it only addresses direct LUC and
is irrelevant to ILUC.589 All imported biofuels (and most domestic ones) are certified by
similar schemes.
945.

The certifications mentioned by Malaysia do not address ILUC risks. They are part

of the baseline approach, as any imported biofuel must be certified by these schemes
or similar. ILUC needs to be addressed in addition to these schemes, precisely because
the "sustainability criteria" (and thus the RED certification regime) are not designed to
address ILUC. Certification schemes may be designed in a way to address ILUC, but
then Malaysia should clearly explain how that could be done, instead of referring to
existing schemes that are irrelevant because they are not designed to achieve the
same objective.
946.

Malaysia further claims that:
such enhanced certification requirements, without opting for
the arbitrary high ILUC-risk approach and merely theoretical
low ILUC-risk certification, would undoubtedly be able to
make an equivalent, if not greater, contribution to the
primary objective pursued. This is evident in the very
objectives being pursued by the “ISCC EU” and the “RSPORED” certification schemes and by the fact that these
alternatives are in place to pursue compliance with the
sustainability criteria introduced under the RED I and only
minimally differs from the approach selected by the EU under
the RED II with respect to ILUC.590

947.

But, again, it does not explain how these alternatives make an equivalent

contribution to the objectives pursued as long as they do not address ILUC risks, nor
what it means by “enhanced”. Malaysia should explain what an enhanced certification
scheme would prevent ILUC to an extent equivalent to the EU measures it has
challenged.
948.

In light of the above, similar schemes are not an alternative approach capable of

achieving the EU’s desired level of protection.
d. Market access quotas
949.

Malaysia alleges that:
the EU could allow any oil crop-based biofuel that is
determined to entail “high indirect land-use change-risk
feedstock for which a significant expansion of the production

589

590

ILUC was not originally part of the RED I approach, see also the section on the Legislative history of the EU
Biofuels Regime.
Malaysia’s first written submission, para. 665.
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area into land with high-carbon stock is observed” (i.e.,
currently only oil palm crop-based biofuel) to be considered
eligible for a quota of the EU market for oil crop-based
biofuels calculated on the basis of the share of the EU’s
market of oil crop-based biofuels held by each oil crop-based
biofuel when the criteria for the determination were first
met591
950.

In coming up with this alternative, Malaysia further explains that:
if all oil crop-based biofuels are considered by the EU as
eligible to be counted towards the EU’s renewable energy
targets until such time as they meet the cumulative criteria
to be defined as high ILUC-risk under Article 3 of the
Delegated Regulation (i.e., the threshold), and if the entire
production of oil crop-based biofuels or oil crop biofuel
feedstocks may be allowed on the EU market up to the
attainment of those criteria, it does not make sense and it is
not the least trade-restrictive measure, to then exclude the
entire production of any such oil crop-based biofuels or oil
crop biofuel feedstock once they attain that threshold.592

951.

Malaysia then submits that this alternative “would make an absolutely identical

contribution to the primary objective pursued”. 593 As usually, it does not provide any
clear explanation why that would be so, leaving it as a mere affirmation as opposed to
a demonstration.
952.

This is wrong. Maintaining quotas irrespective of the association of a certain oil crop

biofuel feedstock to a certain advancement into high carbon stock land would defeat
the purpose of not incentivizing high ILUC-risk feedstocks. Instead, the EU system
does not encourage oil palm because of its overall impact on deforestation, climate
breakdown and biodiversity collapse, while allowing low ILUC-risk oil palm to benefit
from the counting towards the EU renewable energy targets in the transport sector.
953.

Thus, adopting a system whereas quotas allow business as usual in high ILUC-risk

biofuel would defeat the purpose of the EU approach.
e. Bilaterally agreed import requirements and certification schemes
954.

Malaysia contends that specific import requirements applied on a consignment

basis may provide a better solution:
another less trade restrictive and reasonably available
alternative could be modelled by the EU on the sustainability
certification scheme and requirements adopted under the
Indonesia-EFTA
Comprehensive
Economic
Partnership
Agreement (CEPA).594
591
592
593
594

Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s

first
first
first
first

written
written
written
written

submission,
submission,
submission,
submission,

para.
para.
para.
para.

667.
668.
673.
675.
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Malaysia explains that the model could be the types of certification systems that

will be recognised as proof of compliance with the sustainability objectives set out in
Article 8.10 of the Indonesia-EFTA CEPA:595
i)

The RSPO “Identity Preserved” (RSPO IP);

ii)

The RSPO “Segregated” (RSPO SG);

iii)

The ISCC PLUS “Segregated”; and

iv)

The Palm Oil Innovation Group (POIG) certification combined with RSPO IP
or RSPO SG.

956.

Malaysia clarifies that:
The alternative in this case is obviously not the preferential
trade agreement in itself, which would not be imaginable and
immediately available between the EU and all its trading
partners with respect to oil crop-based biofuels and biofuel
feedstocks, but rather the specific measure(s) that provide
for the certification systems that are used as proof of
compliance with the environmental and sustainability
objectives being pursued by the importing country. 596

957.

The European Union notes that Article 8.10 of the Indonesia-EFTA CEPA, to which

Malaysia refers in its submission, provides as follows:
ARTICLE 8.10 Sustainable Management of the Vegetable Oils
Sector and Associated Trade
1. The Parties recognise the need to take into account the
economic, environmental and social opportunities and
challenges associated with the production of vegetable oils
and that trade between them can play an important role in
promoting sustainable management and operation of the
vegetable oils sector.
2. With a view to ensuring economically, environmentally and
socially beneficial and sound management and operation of
the vegetable oils sector, the Parties commit to, inter alia:
(a) effectively apply laws, policies and practices aiming at
protecting primary forests, peatlands, and related
ecosystems, halting deforestation, peat drainage and fire
clearing in land preparation, reducing air and water pollution,
and respecting rights of local and indigenous communities
and workers;
(b) support the dissemination and use of sustainability
standards, practices and guidelines for sustainably produced
vegetable oils;
(c) cooperate on improving and strengthening government
standards where applicable;

595
596

Malaysia’s first written submission, para. 677.
Malaysia’s first written submission, para. 678.
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(d) ensure transparency of domestic policies and measures
pertaining to the vegetable oils sector; and
(e) ensure that vegetable oils and their derivatives traded
between the Parties are produced in accordance with the
sustainability objectives referred to in subparagraph (a). 597
958.

This suggestion by Malaysia seems again to rely on sustainability criteria which do

not encompass ILUC considerations. This would come as no surprise, as Malaysia
seems to constantly provide alternatives without considering the ILUC approach,
together with the low ILUC risk possibility. The European Union would welcome clear
explanations on how the European Union’s concerns are addressed by this suggested
“alternative”, as the only reference in Malaysia submission is to the fact that its
proposal “is based on already available and applied schemes of certification, which
would only need to be enhanced to also address relevant land-use changes”. 598
959.

The European Union recalls that the RED certification regime also applies on a

consignment basis and also addresses sustainability criteria. Unfortunately, it is
irrelevant to ILUC and that is why additional considerations refined the European
Union’s approach.
960.

Thus, the suggested alternative cannot be said to “make an equivalent, if not

higher, contribution to the primary objective pursued”. 599
f.
961.

Concluding remarks on the “alternatives”
After the presentation of each alleged “alternative”, Malaysia presents some

common sub-sections which conclude on the trade –restrictiveness, degree of
contribution and availability, without adding any further reasoning in reality.
962.

With regard to whether those alternative measures are less trade-restrictive, it

alleges that:
any of the alternative measures detailed above would be less
trade-restrictive than the outright exclusion (e.g., Belgium)
or the progressive phase out of certain oil crop-based biofuels
for purposes of being counted towards the EU’s renewable
energy targets. In fact, whether through systems based on a
legality scheme, certification of agreed standards or through
import licensing of minimum access quotas, any such
alternative measures would be less trade-restrictive than
what the EU and its Member States have commenced to
implement.600

597

598
599
600

https://www.efta.int/sites/default/files/documents/legal-texts/free-trade-relations/indonesia/efta-indonesiamain-agreement.pdf.
Malaysia’s first written submission, para. 679.
Malaysia’s first written submission, para. 680.
Malaysia’s first written submission, para. 680.

200

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

963.

First Written Submission
by the European Union

First, we regard to the “outright exclusion” by Belgium, the European Union notes

that this is not a measure before this Panel. To recall, RED II aims at reducing the
impact on the environment of these types of biofuels, by creating a gradual phase out
on the amount of biofuels produced from palm oil that can be counted towards the
renewable energy targets, and by setting a framework for low ILUC-risk biofuels and
biogases from palm oil. Therefore, in principle biofuels and biogases from palm oil that
could be certified as having a low ILUC-risk as per RED II should not be excluded from
the Belgian market. Anyway, Malaysia refers only to a draft and the final form of the
legislation is neither adopted yet nor subject to the present proceedings.
964.

Second, as already mentioned, the measures at issue do not constitute a ban.

965.

Third, Malaysia does not explain why the trumpeted alternatives are less trade

restrictive than low ILUC-risk certification.
966.

With regard to whether those alternative measures are making an equivalent

contribution to the objectives pursued, Malaysia alleges that:
both Malaysia and Indonesia already have sustainability
certification schemes (i.e., the MSPO and ISPO, respectively)
that could be used, in cooperation with the EU, to define the
specific land use due diligence and sustainability standards to
be applied through certification of oil palm plantations and oil
palm crop-based biofuel, bioliquid or biomass fuels for use in
the EU transport sector, as well as for all other planted crops.
These schemes are already mandatory in the respective
countries and, if also geared to stringent rules on land use
and related certification procedures, could deliver a much
greater contribution than the system adopted by the EU in
the RED II towards the primary objective of avoiding
additional GHG emissions by limiting DLUC and ILUC. Clear
examples are the measures used by the EU under the EU’s
FLEGT and IUU fishing schemes, the voluntary schemes under
ISCC and RSPO, or the provisions in the Indonesia-EFTA
CEPA.601
967.

With these considerations Malaysia does not add much in reality to the mere

affirmations (as opposed to demonstrations) on how its “solutions” could make an
equivalent (or “even greater”) contribution to the intertwined objectives pursued by
the European Union by tackling ILUC. As already explained, all those “alternatives”
address only certain aspects (e.g. legality, sustainability criteria) and do not extend to
ILUC risks.

601

Malaysia’s first written submission, para. 685.
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With regard to whether those alternatives are reasonably available, Malaysia claims

that they are success stories already applied in other sectors, such as timber and
fisheries.602
969.

Malaysia then turns to the proposal for a regulation on deforestation-free products

and alleges that:
The reference to the RED II is rather astonishing, as the
“Roadmap” only refers to the sustainability criteria, but not
to the concepts of ILUC and high ILUC-risk. The policy choice
of the EU in this instance, if confirmed in the measure that
will eventually be adopted, is a DLUC approach, which
vindicates the suggestion made above in terms of the
available alternatives (e.g., FLEGT and IUU schemes). Given
that the European Commission intends to specifically address
“deforestation caused by agricultural expansion” through
future policy instruments based on a DLUC approach, this
would render the EU’s rationale for ILUC under the RED II
obsolete. As maintained by Malaysia in this First Written
Submission, such alternative approach would also be nondiscriminatory in that it would apply in the same manner to
all crops and not selectively only vis-à-vis one of them, as is
currently the case.603
970.

First, the European Union explained in detail why the sustainability criteria applying

a DLUC approach were not sufficient to address ILUC. The sustainability criteria found
in Article 29 REDII do not address ILUC, which is mentioned in Article 26(2) RED II.
971.

Second, by taking together all these statements, Malaysia seems to confirm that

the alternatives to which it is referring are not real alternatives because they only deal
with DLUC and not with ILUC.
972.

Thus, it can be concluded that the alternatives suggested by Malaysia are not

reasonably available, as they are not less trade restrictive and in particular do not
make an equivalent contribution to the objectives sought by the European Union. They
all start from a wrong premise- that the measure at issue is a total ban on palm oil-,
and they all disregard the ILUC.
7.3.5. Conclusions
973.

The European Union submits that, for the reasons set out above, the TBT

Agreement does not apply in the present case. However, should the Panel consider
that the measures at issue are TBT measures, in that case the European Union has
demonstrated that Malaysia’s claims under Article 2.2 of TBT Agreement should be

602
603

Malaysia’s first written submission, para. 687.
Malaysia’s first written submission, para. 688.
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dismissed because the measures at issue pursue legitimate objectives and they are
not more trade restrictive than necessary.
974.

There is little doubt that the intertwined objectives pursued by the European Union

are legitimate within the meaning of Article 2.2.
975.

If there is any trade restrictiveness of the measures at issue, that is solely to the

extent necessary to ensure that the measures contribute to the objectives sought in
first place. Any trade restrictiveness should also be pondered against trade enhancing
effects towards other WTO Members. The importance of the value protected and the
contribution of the measures at issue to the protection of the respective values
outweigh possible restrictive effects.604 Thus, on balance the measures at issue fulfil
the relevant requirements in Article 2.2.
976.

The alleged alternative measures suggested by Malaysia all suffer from several

deficiencies, and in particular they are more trade restrictive, do not address ILUC and
are not capable to make an equivalent contribution to the intertwined objectives sought
by the European Union.
977.

In light of the above, were the Panel to find that the TBT Agreement is applicable,

then it should also find that the measures at issue are consistent with Article 2.2 of
TBT Agreement.

7.4. Article 2.4 of the TBT Agreement
7.4.1. Malaysia’s argument
978.

Malaysia notes that:
the high ILUC-risk cap and the high ILUC-risk phase out
allegedly intend to address additional GHG emissions by
limiting and eventually excluding the use of biofuel of which
the carbon footprint exceeds a certain threshold in terms of
ILUC risk.605

979.

Malaysia then adds that ISO 14067:2018, read together ISO 14040:2016 and ISO

14044:2017.
set out principles, requirements, and guidelines for
determining the carbon footprint of products, including
biofuel … [and therefore they] are “relevant” in the
assessment of the consistency of the measures at issue with
Article 2.4 of the TBT Agreement

604
605

See also Appellate Body Report, China – Publications and Audiovisual Products, para. 310.
Malaysia’s first written submission, para. 699.
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980.

Also ISO 13065:2015 would be relevant.

981.

Malaysia submits that the EU has failed to use relevant ISO international standards,

referred to above, as a basis for the measures at issue. Moreover, ISO 14067:2018
excludes GHG emissions related to ILUC. Malaysia argues that the EU has also failed
to use ISO 13065:2015, which sets forth “principles, criteria and indicators for the
bioenergy supply chain to facilitate assessment of environmental, social and economic
aspects of sustainability” and provides that GHG quantification and reporting must be
done in accordance with ISO 14067. Indeed, the measures at issue do not determine
the carbon footprint of biofuel, or assess environmental sustainability, by using a life
cycle approach and determine the carbon footprint of biofuel taking into account GHG
emissions related to ILUC, which ISO 14067:2018 has explicitly excluded for now. 606
982.

Malaysia then considers that:
the ISO standards referred to above are effective and
appropriate means to fulfil the primary objective of the EU
measures at issue, namely the avoidance of additional GHG
emissions by limiting direct and indirect land use change,
which, as argued above, is the primary objective of the
measures at issue and the only one that must be taken into
account for purposes of this analysis.607

983.

Moreover, according to Malaysia, as these standards are designed to determine the

carbon footprint and the environmental sustainability of biofuel, they would allow the
EU to also address the other alleged objectives of the “EU Biofuels Regime”.608
7.4.2. The legal standard
984.

Article 2.4 of TBT Agreement provides that:
Where technical regulations are required and relevant
international standards exist or their completion is imminent,
Members shall use them, or the relevant parts of them, as a
basis for their technical regulations except when such
international standards or relevant parts would be an
ineffective or inappropriate means for the fulfilment of the
legitimate objectives pursued, for instance because of
fundamental climatic or geographical factors or fundamental
technological problems.

985.

As per Article 2.4 of TBT Agreement, even when international standards exist,

Members are not compelled to follow them if they are not relevant, in whole or in part,

606
607
608

Malaysia’s first written submission, paras. 702-704.
Malaysia’s first written submission, para. 707.
Malaysia’s first written submission, para. 708.
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or if they would be ineffective or inappropriate means for the fulfilment of the legitimate
objectives pursued.
986.

A "relevant" international standard is a standard "bearing upon or relating to the

matter in hand; pertinent".609
987.

Panels have also found that:
In the context of Article 2.4, an ineffective means is a means
which does not have the function of accomplishing the
legitimate objective pursued, whereas an inappropriate
means is a means which is not specially suitable for the
fulfilment of the legitimate objective pursued.610

988.

The consideration of the appropriateness of the standard and a consideration of the

effectiveness of the standard may be interrelated, depending on the nature of the
objectives of the regulation.611
7.4.3. Analysis
989.

ILUC risks and ILUC emissions are not an integral part of the ISO standards

mentioned by Malaysia nor of other international standards. Indeed, as Malaysia itself
explains, ISO has explicitly recommended not to account for GHG emissions related to
ILUC in the context of the LCA assessment of the carbon footprint of products as long
as no internationally agreed procedure on how to calculate such emissions exists.
990.

However, this language does not mean that no measure to address ILUC emissions

can be legitimately be adopted as long as there is no international agreed procedure
or methodology. Indeed, ISO 14067:2018 provides:
Indirect land use change (iLUC) should be included in CFP
studies once an internationally agreed procedure exists
There is ongoing research to develop a methodology and data
for the inclusion of iLUC in GHG reporting.612
991.

The verb “should” in ISO standards “indicates a recommendation” 613 and a

recommendation is an “expression, in the content of a document, that conveys or
suggest possible choice or course of action deemed to be particularly suitable without
necessarily mentioning or excluding others”.614

Appellate Body Report, EC-Sardines, paras. 229 - 230.
Panel Reports, US-COOL, para. 7.730.
611
Appellate Body Report, EC – Sardines, para. 289.
612
Exhibit EU-32, notes 5 and 6 to para. 6.4.9.5.
613
Exhibit EU-164, page vi.
614
Exhibit EU-165, para. 3.3.4 (underlined added).
609
610
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Therefore, the language relied upon by Malaysia from the ISO standard cannot be

interpreted in any sense as precluding any WTO Member from following a regulatory
approach that takes account of ILUC, whether in the context of the life cycle
assessment (LCA) of the carbon footprint (CFP) of products, or in the context of other
methodologies aimed at assessing the environmental impact of the same products.
993.

Indeed, Table 1 of paragraph 6.4.9.8 and paragraph 7.2 of ISO 14067:2018

indicate that, when calculated, ILUC shall be documented separately in the CFP study
report. Figure 3 thereof confirms that ILUC should be considered separately and
acknowledges that “DLUC and ILUC can have a positive or negative contribution to the
CFP”.
994.

The implication is that the known climate change and environmental risks

associated with ILUC are not properly addressed by the existing ISO standards.
Therefore, those standards are not relevant or pertinent for the assessment of GHG
emissions linked to ILUC. It follows that the EU measures do not “contradict” any
international standard on ILUC because they address a matter which is outside of the
scope of those standards.
995.

As it has been explained in a study relied upon by Indonesia in case DS593:
Because stakeholders and policy makers use LCA results
more and more for their decision making, they do not have
to be aware only of the huge benefits of LCA, but also of the
inherent methodological limitations and the fact, that certain
environmental impacts are not covered by LCA.
The early environmental and carbon footprint assessments of
biofuels did not address the ‘food vs. fuel’ issue. Recently, the
integration of direct and indirect land use change effects into
the life cycle and carbon footprint assessments of biofuels is
proposed by several scholars as solution for this gap. […]
However, for a robust, sustainable and credible use of LCA
the over-interpretation of LCA results without proper
consideration of its gaps and limitations should be avoided,
especially when it comes to iLUC. LCAs should be seen as one
relevant element of environmentally motivated decision
making, but as ISO 14040 puts it „An LCIA shall not provide
the sole basis of…overall environmental superiority or
equivalence, as additional information will be necessary to
overcome some of the inherent limitations in the LCIA.”
It is common practice that not all environmental aspects can
be integrated into LCA and other tools like risk assessment or
environmental impact assessment are used for such
particular questions. Due to the different nature of iLUC and
the material and energy flows typically assessed in LCA, it is
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probably wise to try to address and mitigate iLUC separately
from LCA – at least for quite some time.615
996.

It should be also recalled that (contrary to Malaysia contention) ISO standard

13065:2015 concerning sustainability criteria for bioenergy and which refers to
Standards on life cycle assessment (ISO 14040 and ISO 14044) is not meant to be
exhaustive. Indeed, “the indicators in this International Standard might not
comprehensively capture all sustainability aspects for all bioenergy processes.” 616
997.

Whilst the LCA methodology is certainly recognised and important, it has also its

own limits and certainly does not prevent other approaches. 617 Indeed, LCA is just one
of the techniques being developed for assessing the possible environmental impacts
associated with products,618 and might not be the most appropriate technique to use
in all situations.619 Generally, the information developed in an LCA or LCI study can be
used as part of a much more comprehensive decision-making process.620 Nonetheless,
LCA is neither an infallible nor a mathematically precise technique.621
998.

The LCA technique has a limitation that it is inherent to the definition of system

boundaries based on a set of criteria representing which unit processes are a part of
the system under study622 and it is therefore not well suited to identify ILUC which is
defined as change in the use of land which is a consequence of direct land use change,
but which occurs outside the relevant boundary.623
999.

Precisely because of the fact that ISO standards based on LCA do not capture ILUC

and all the environmental risks it addresses, the European Union adopted an
alternative approach in the Delegated Regulation, as is reflected in the Status Report.

Report of Professor Finkbeiner, pp. 13 and 56 (Exhibit EU-166).
Exhibit EU-164, page vi.
617
Exhibit EU-32, Annex A, which provides inter alia “In some cases, action to minimize a single environmental
impact can result in greater impacts arising from other environmental aspects (e.g. activities to reduce
water pollution can result in increased GHG emissions from the life cycle of a product, while the use of
biomass to reduce GHG emissions can negatively affect biodiversity). Decisions about product impacts that
are only based on a single environmental issue can be in conflict with goals and objectives related to other
environmental issues. CFP or partial CFP should not be the sole component of a decision-making process.
(para A.2)
618
The increased awareness of the importance of environmental protection, and the possible impacts associated
with products both manufactured and consumed, has increased interest in the development of methods to
better understand and address these impacts. One of the techniques being developed for this purpose is
life cycle assessment (LCA). Exhibit EU-167, page iv.
619
Exhibit EU-167, page vi.
620
Exhibit EU-167, page v.
621
LCA addresses potential environmental impacts; LCA does not predict absolute or precise environmental
impacts due to:
the relative expression of potential environmental impacts to a reference unit.
the integration of environmental data over space and time,
the inherent uncertainty in modelling of environmental impacts, and
The fact that some possible environmental impacts are clearly future impacts (Exhibit EU-167, page 12, in the
same sense see page 26)
622
Exhibit EU-32, para. 3.1.3.4, Exhibit EU-32, Annex A, para. A3.
623
Exhibit EU-32, para. 3.1.7.6.
615
616
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1000. The GHG emissions not captured by LCA can be significant, and so too are other
adverse environmental impacts, such as those on biodiversity. Thus, the existing ISO
standards, based on LCA methodologies not accounting for ILUC, are not relevant for
the matter at issue and do not have the function of accomplishing the legitimate
objectives pursued, and are not especially suitable for the fulfilment of those
objectives, being therefore ineffective or inappropriate within the meaning of Article
2.4 of TBT Agreement.
1001. The European Union’s approach is therefore perfectly in line with the ISO standards
mentioned by Malaysia. It follows the LCA approach described by those standard when
it comes to measuring GHG emissions due to DLUC (as those standards are relevant
in that respect), and it applies a different methodology for addressing ILUC GHG
emissions for which the ISO standards do not recommend the use of the LCA (without
thereby excluding the legitimacy of any policy approach addressing ILUC and ILUC
emissions).
7.5. Article 2.5 of the TBT Agreement
1002. Malaysia contends that that the European Union violates the first sentence of Article
2.5 of the TBT Agreement by failing to give an explanation, requested by Malaysia, on
the justification for preparing, adopting or applying the 7% limitation and the high
ILUC-risk cap and phase-out in Article 26 of RED II and the Delegated Regulation.624
1003. For the reasons set out above, the European Union does not and at no stage has
considered that the “measures” identified by Malaysia can properly be characterised
as “technical regulations” within the meaning of Annex 1 to the TBT Agreement. Hence,
the European Union submits that it was not subject to the procedural requirements
enshrined in that provision.
1004. The European Union further notes that Malaysia has made numerous submissions
as to the nature and extent of the European Union’s obligations under Article 2.5 of
the TBT Agreement. It does not respond to those submissions in detail. However, the
fact that the European Union has not responded cannot be interpreted as a concession
as to their validity.
1005. Moreover, it is evident that Malaysia’s claims depart from a false premise. First, it
is not accepted that the “measures” identified by Malaysia have a significant effect on
trade. The alleged trade restrictiveness of these measures is precisely one of the
matters that Malaysia must demonstrate. This has been addressed in response to the
claims under Article 2.1 and Article 2.2 of the TBT Agreement.

624

Malaysia’s first written submission, paras. 710-722.

208

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

1006. As to the degree of engagement, the European Union recalls that it has engaged
with Malaysia on multiple occasions and in multiple fora as regards the EU Biofuels
regime, including prior to its adoption. This is reflected inter alia in several meetings
with EU Commissioners, members of the European Parliament and senior officials from
the EU member states, correspondence between high EU officials and Malaysian
representatives, and exchanges at WTO’s Committee on Technical Barriers to Trade.625
1007. Moreover, the minutes of the TBT meetings mentioned by Malaysia 626 refer to
multiple responses of the European Union in the TBT Committee. However, it is
precisely because the European Union did not and does not consider these “measures”
to be technical regulations that it was not required to give additional “explanations” in
the forum of the TBT Committee.
1008. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Article 2.5 of the TBT Agreement. The European Union invites
the Panel to reject that claim.
7.6. Article 2.8 of the TBT Agreement
1009. Malaysia claims that the measures are inconsistent with Article 2.8 of the TBT
Agreement as they “are based on an abstract and unsubstantiated high ILUC-risk
concept instead of the performance of such biofuel.”627
1010. Article 2.8 of the TBT Agreement provides:
[w]herever appropriate, Members shall specify technical
regulations based on product requirements in terms of
performance rather than design or descriptive characteristics
1011. It follows that in order to establish that a measure is inconsistent with this
provision, a claimant must establish:
a. That the measure is a “technical regulation” within the meaning of the TBT
Agreement;
b. That the measure imposes product requirements that are based on design
or descriptive characteristics; and
c. That it would have been appropriate for the Member to base the product
requirements on performance in all the circumstances of the case.
1012. The rationale of this provision is to leave the maximum space for technological
development and differentiation between Members by placing emphasis on functional

625
626
627

See Section 7.14 ‘Articles 12.1 and 12.3 of the TBT Agreement’ below.
Malaysia, first written submission, paras. 730-738.
Malaysia’s first written submission, paragraph 723.
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rather than descriptive requirements. The burden of proof is on the claimant to show
that, where a technical regulation is expressed in descriptive as opposed to
performance based terms, it would be “proper” or “fitting” for it to have been expressed
in performance terms.628
1013. Malaysia has not demonstrated that any one of these cumulative criteria have been
met. Hence, this claim falls to be rejected.
1014. As regards the first criterion, the European Union has already explained why, in
any event, neither the high ILUC risk cap nor the phase out is a technical regulation
within the meaning of the TBT Agreement.
1015. As regards the second criterion, Malaysia asserts that high ILUC risk is a descriptive
product requirement. Yet, Malaysia has not explained how it contends the measures at
issue impose product requirements at all.
1016. The European Union recalls that the effect of the high ILUC-risk cap and phase out
is to determine eligibility to meet renewable energy targets. It does not condition
access to the EU market on compliance with any product requirement as such.
1017. Malaysia further asserts that the concept of ILUC risk is abstract and lacks scientific
foundation. For the reasons that the European Union has already explained, that is
also manifestly incorrect.629
1018. Moreover, Malaysia contents itself to a bare assertion that:
High ILUC-risk does not
performance of biofuel. 630

relate

to

the

environmental

1019. As the European Union has explained, ILUC risk reflects the likelihood of any
stimulation in demand for a given agricultural commodity exacerbating existing,
observable land use change phenomena, including ILUC into areas of high carbon
stock. The European Union’s concerns in this respect are driven by the consequences
of ILUC in environmental terms, both as regards the resulting emissions and as regards
the concomitant biodiversity loss. In this context, Malaysia must in any event
substantiate its position that ILUC risk is ”unrelated” to environmental performance.
The only justification it has advanced in support of this position is that there exist
international standards as regards how to measure the environmental performance of
a biofuel and these do not encompass ILUC. However, whilst it is common ground
between the parties that ISO standards do not currently provide for a standardised

628
629
630

See Panel Report, US-Clove Cigarettes.
See for instance Section 6 ‘SCIENTIFIC GROUNDS SUPPORTING THE EU BIOFUELS REGIME’ above.
Malaysia’s first written submission, paragraph 726.
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methodology to quantify ILUC emissions, this does not mean that ILUC has no
relationship to environmental performance, and still less does it prove it.
1020. As regards the third and final criterion, as Malaysia acknowledges, it is not
mandatory for a Member to define a product requirement in terms of performance in
all circumstances. Malaysia has not explained why the ISO standards should be used
to address the European Union’s legitimate policy concerns over the effects of ILUC
when Malaysia itself recognises that those ISO standards do not currently encompass
ILUC but instead only examine DLUC emissions.

Therefore, Malaysia has not

discharged its burden of proof.
1021. For these reasons, the claim under Article 2.8 of the TBT Agreement should be
rejected.
7.7. Article 2.9.2 and 2.9.4 of the TBT Agreement
1022. Malaysia asserts that the European Union is in breach of its obligations under Article
2.9.2 and 2.9.4 of the TBT Agreement to properly notify the “technical regulations” at
issue and to organise an adequate process for commenting on these technical
regulations.631
1023. As for the reasons set out above, the European Union does not consider, and at no
stage has considered that the “measures” identified by Malaysia can properly be
characterised as “technical regulations” within the meaning of Annex 1 to the TBT
Agreement. The European Union does not accept that it was required to fulfil the
procedural requirements enshrined in those provisions.
1024. It follows that in factual terms the European Union acknowledges that no
notification pursuant to Article 2.9.2 was made and no formal commenting process
pursuant to Article 2.9.4 was organised.
1025. The European Union notes that Malaysia has made numerous submissions as to the
nature and extent of the obligations under Article 2.9.2 and Article 2.9.4 TBT. It does
not respond to those submissions. Nor however should the fact that the Union has not
responded be interpreted as a concession as to their validity.
1026. Finally, the European Union notes that extensive stakeholder consultations took
place during the preparation of the legislative proposals. However, given that it has
not suggested that these were intended to give effect to the obligations in Article 2.9.4
of the TBT Agreement, the European Union does not engage with Malaysia’s assertions
as to the nature and extent of the “commenting process”.

631

Malaysia, first written submission, paras. 842 et seq.

211

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

1027. However, for the avoidance of doubt, this likewise should not be interpreted as a
concession that Malaysia’s submissions are factually accurate. They are simply beside
the point in the context of Malaysia’s claim that there has been a violation of Articles
2.9.2 and 2.9.4 of the TBT Agreement.
1028. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Article 2.9.2 or Article 2.9.4 of the TBT Agreement. The
European Union invites the Panel to reject those claims.
7.8. The Low ILUC-Risk Certification is not a conformity assessment procedure
within the meaning of Annex 1.3 of the TBT Agreement

1029. Malaysia submits that the low ILUC-risk certification, as set out in Articles 4 to 6 of
the Delegated Regulation, is a conformity assessment procedure within the meaning
of Annex 1.3 of the TBT Agreement.632

1030. Annex 1.3 to the TBT Agreement defines conformity assessment procedures as
“Any procedure used, directly or indirectly, to determine that relevant requirements in
technical regulations or standards are fulfilled.”
1031. The European Union has explained that the “measures” identified by Malaysia
cannot properly be characterised as “technical regulations” within the meaning of
Annex 1 to the TBT Agreement. For the same reasons, the European Union does not
accept that the low ILUC-risk certification scheme can properly be characterised as a
“conformity assessment procedure” within the meaning of the TBT Agreement.
1032. Indeed, as explained above, neither Article 26 RED II, nor the Delegated Regulation
purport to regulate the composition of fuel. The function of the low ILUC-risk
certification mechanism is neither a procedure to ensure conformity with requirements
relating to the composition of biofuel nor to ensure that any biofuel is subject to the
high ILUC-risk cap or the high ILUC-risk phase out. Indeed, Malaysia notes that the
low ILUC-risk certification “is a procedure used to determine whether biofuels fulfil the
requirements to “escape” from the high ILUC-risk cap and phase out”.
1033. In EC – Trademarks and Geographical Indications (Australia),633 the Panel
considered that whilst a single measure may include a technical regulation and a
procedure to assess conformity with that technical regulation, a conformity assessment
cannot simultaneously be a “technical regulation”. In other words, “technical

632
633

Malaysia, first written submission, paras. 739-744.
Panel Report, EC – Trademarks and Geographical Indications (Australia), para. 7.512.
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regulations” and “conformity assessment procedures” are not only distinct from one
another but they are also mutually exclusive.
1034. Therefore to make its case Malaysia should have demonstrated that the
classification of low ILUC-risk biofuels is a technical regulation and that the correlative
low ILUC-risk certification is the procedure to assess conformity with that technical
regulation. However, Malaysia has failed to demonstrate either.
1035. Indeed, a crop is low ILUC-risk when is has been produced in a manner that seeks
to avoid displacement effects. In other words, this classification is about non-product
related process and production methods and not about product characteristics. From
the viewpoint of the product characteristics, high ILUC-risk palm oil biofuel is identical
to low ILUC-risk palm oil biofuel. It follows necessarily that the low ILUC-risk
certification cannot be a conformity assessment procedure.
7.9. Article 5.1.1 of the TBT Agreement
1036. Malaysia submits that low ILUC-risk certification is inconsistent with Article 5.1.1
of the TBT Agreement because it discriminates against Malaysian suppliers of oil palm
crop-based biofuel as compared to the suppliers of the EU or other foreign origin of oil
crop-based biofuel produced from feedstocks other than palm oil.634
1037. Without prejudice to the position that Article 5.1.1 of the TBT Agreement is not
applicable, the European Union briefly responds to Malaysia’s arguments below.
7.9.1. Legal Standard
1038. Article 5.1.1 of the TBT Agreement states:
5.1 Members shall ensure that, in cases where a positive
assurance of conformity with technical regulations or
standards is required, their central government bodies apply
the following provisions to products originating in the
territories of other Members:
5.1.1 conformity assessment procedures are prepared,
adopted and applied so as to grant access for suppliers of like
products originating in the territories of other Members under
conditions no less favourable than those accorded to suppliers
of like products of national origin or originating in any other
country, in a comparable situation; access entails suppliers'
right to an assessment of conformity under the rules of the
procedure, including, when foreseen by this procedure, the
possibility to have conformity assessment activities
undertaken at the site of facilities and to receive the mark of
the system;

634

Malaysia, first written submission, para. 745.
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1039. The Panel in Russia – Railway Equipment considered that an importing Member
would act inconsistently with the non-discrimination obligations in Article 5.1.1 in
respect of a covered conformity assessment procedure if three elements are
established:
a. The suppliers of another Member who have been granted
less favourable access are suppliers of products that are like
the products of domestic suppliers or suppliers from any other
country who have been granted more favourable access;
b. the importing Member (through the preparation, adoption
or application of a covered conformity assessment procedure)
grants access for suppliers of products from another Member
under conditions less favourable than those accorded to
suppliers of domestic products or products from any other
country ; and
c. the importing Member grants access under conditions less
favourable for suppliers of like products in a comparable
situation.
1040. The "access" to be examined in an Article 5.1.1 analysis relates to the conditions
under which suppliers have been given the right to have the conformity of their
products assessed under the relevant rules of the conformity assessment procedure.
This is different to an assessment of “access” of the imported products to the market
as such. Thus the panel explained:
Article 5.1.1 does not concern the manner in which a Member
treats imported products from another Member. Rather,
Article 5.1.1 focuses on suppliers and their conditions of
access to a conformity assessment procedure. In our view,
this is an important difference. However, similar to the
situation in the context of less favourable treatment regarding
imported products, it is clear to us that a mere difference in
access conditions granted to suppliers of the complaining
Member and other suppliers is not necessarily sufficient to
conclude that access was granted under conditions less
favourable. In our view, differential access conditions are
relevant under Article 5.1.1 if they modify the conditions of
competition, or competitive opportunities, among relevant
suppliers of like products to the detriment of suppliers of the
complaining Member. We note in this regard that suppliers of
like products compete for prompt and unconditional access to
the importing Member's market and that Article 5.1 applies in
cases where the importing Member requires a positive
assurance of conformity with technical regulations or
standards before the product can be placed on the importing
Member's market.635

Panel Report, Russia – Railway Equipment, para. 7.260. See also Appellate Body Report, Russia – Railway
Equipment, para. 5.123.
635
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1041. As the Appellate Body has held, the factors relevant to the inquiry of whether a
"comparable situation" exists have to affect the specific suppliers to which the
conditions for access to conformity assessment granted by the importing Member
relate.636
7.9.2. Analysis
1042. Malaysia’s claims are conceptually and legally flawed.
1043.

The low ILUC-risk certification scheme does not “grant access” under conditions

that are “less favourable” to suppliers of “like products” of national origin or originating
in any other country.
1044. Malaysia claims that suppliers of oil crop-based biofuel of EU origin or other foreign
origin determination of whether access is granted under conditions no less favourable
“in a comparable situation”, Malaysia submits that the Malaysian suppliers of oil palm
crop-based biofuel, on the one hand, and EU suppliers and suppliers from other
countries of like oil crop-based biofuels, on the other hand, are “in a comparable
situation”.637
1045. For these purposes Malaysia relies on the following assertions:
-

palm oil-based biofuel is “like” all other oil crop-based fuels;638

-

producers of palm oil based-biofuel have less favourable access to the
conformity assessment procedure;639 and

-

all suppliers of palm oil-based biofuel and other oil crop-based biofuel are
in a comparable situation, regardless of the biofuel’s origin.

1046. Malaysia errs. Even were the claim as to “likeness” of biofuels produced from
different oil crops substantiated (quod non), Malaysia has embarked on an analysis
under Article 5.1.1 which is conceptually flawed.
1047. Malaysia’s claims appear to depart from a mistaken conception as to what Article
5.1.1 is addressing.
1048. In line with the case law cited above, the question that the Panel must determine
is whether or not suppliers of “like products” are granted an equal opportunity to have
their products assessed for conformity. This pre-supposes the relevant technical

636
637
638
639

Appellate
Malaysia,
Malaysia,
Malaysia,

Body Report, Russia – Railway Equipment, para. 5.153.
first written submission, para. 752.
first written submission, paras. 748-749.
first written submission, para. 751.
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regulation sets down a rule that a given product must be shown to be conform with a
norm.
1049. Crucially, the question is not whether or not a product is granted “access” to the
market.
1050. Under the EU Biofuels regime, low ILUC-risk certification is only applicable to a
subset of conventional biofuels, namely those which are associated with a high ILUCrisk of expansion into areas of high-carbon stock. Thus, “access” to the conformity
procedures is only relevant to producers of biofuels produced from high ILUC-risk
feedstock. At present, that means, as Malaysia stresses, that low ILUC-risk certification
is only relevant to producers (and suppliers) of palm oil-based biofuel.
1051. It follows that when assessing whether suppliers are in a comparable situation, the
scope of the assessment is not between producers of all oil crop-based biofuels and
producers of palm oil-based biofuels. Instead, it is between different suppliers of “like”’
products which are subject to the “conformity assessment” in the first place.
1052. In this respect, the tension in Malaysia’s claim is evident as it rightly acknowledges
that producers of other oil crop-based biofuels are not required to obtain low ILUC-risk
certification in order that the biofuel be eligible to contribute towards renewable energy
targets.
1053. In short, even if the Panel accepts the proposition that palm oil based biofuels are

“like” other oil crop based biofuels, this is not determinative of the comparability of the
situation as regards the requirement of low ILUC-risk certification. The legal test for
determining “likeness” might be the same as that applicable under Article 2.1 of the
TBT Agreement, but in this context, the relevant product scope is not.
1054. The European Union recalls that the Delegated Regulation reflects the fact that
specific food and feed crops commonly used to produce biofuels are associated with
differing degrees of risk of ILUC into areas of high-carbon stock. Thus, it sets criteria
to identify those feedstocks associated with a high ILUC-risk.
1055. These feedstocks are not, therefore, in a comparable situation to feedstocks that
are not associated with the same degree of risk. These differences prevail even if the
end product (biofuel) has sufficiently similar characteristics and uses to be in a
competitive relationship.
1056. In other words, palm oil-based biofuel is a subset of the category of “like” products
and the effect of the measures is to attach a condition to its eligibility to contribute to
renewable energy targets.
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1057. In reality, Malaysia is seeking inappropriately to use the mechanism of Article 5.1.1
of the TBT Agreement to rehearse arguments it has made elsewhere concerning the
allegedly discriminatory nature of the high ILUC-risk criteria and the requirement of
low ILUC-risk certification. Those arguments have been addressed elsewhere.
1058. If one returns to the correct analytical framework for a claim under Article 5.1.1 of
the TBT Agreement, it is clear that suppliers of other oil-crop based biofuels are not in
a comparable situation to Malaysian suppliers of palm oil-based biofuels because the
feedstock they use to produce the end product has a different impact in terms of the
environmental consequences of its production and thus, they are not subject to the
same “conformity assessment procedure”.
1059. However, all suppliers of palm oil-based biofuels, irrespective of their origin, have
equal access to the low ILUC-risk certification mechanism. Malaysia has not
demonstrated the contrary. Therefore, the claim that “Malaysian suppliers are subject
low ILUC-risk certification if they want their biofuel to be counted towards meeting the
EU renewable energy targets, while EU and other suppliers of like biofuels are not” 640
is incorrect.
1060. In sum, Malaysia has not demonstrated that the low ILUC-risk certification scheme
is designed or operates such that producers of palm oil-based biofuels in the European
Union, or elsewhere in the world have more favourable access to that scheme than
those producers of palm oil-based biofuels located in Malaysia.
7.9.3. Conclusion
1061. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Article 5.1.1 of the TBT Agreement. The European Union invites
the Panel to reject that claim.
7.10.

Article 5.1.2 of the TBT Agreement

1062. Malaysia contends that that the low ILUC-risk certification is inconsistent with
Article 5.1.2 of the TBT Agreement because the EU, by applying the conformity
assessment procedure at issue, creates unnecessary obstacles to international
trade.641 According to Malaysia:

640
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Malaysia, first written submission, para. 751.
Malaysia first written submission, para. 754.
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a) low ILUC-risk certification relates to ILUC that can neither be observed nor
measured. Hence, low ILUC-risk certification cannot provide adequate
confidence that the certified biofuel is indeed low-ILUC risk;
b) the “additionality pathways” are burdensome, unnecessarily restrictive and
very narrow.642
c) without implementing legislation, providing for detailed rules, it is impossible
for international or national, mandatory or voluntary certification schemes to
be designed, gain approval, and for producers to start preparing for
certification by collecting the necessary financial and agricultural data, which
will have to span at least the last three years of operation.643
d) less strict or less strictly applied alternative measures are available.
1063. This claim is contingent first on Malaysia demonstrating that Articles 4 to 6 of the
Delegated Regulation establish a “conformity assessment procedure” within the
meaning of Article 1.3 of Annex 1 to the TBT Agreement. Malaysia has not done so.
1064. As, for the reasons set out above, the European Union does not and at no stage
has considered that the ‘measures’ identified by Malaysia can properly be characterised
as ‘technical regulations’ within the meaning of Annex 1 to the TBT Agreement, the
European Union does not accept that the low ILUC risk certification scheme can
properly be characterised as a “conformity assessment procedure” within the meaning
of the TBT Agreement.
1065. The European Union further recalls that whilst a single measure may include a
technical regulation and a procedure to assess conformity with that technical
regulation, a conformity assessment cannot simultaneously be a ‘technical regulation’.
In other words, ‘technical regulations’ and ‘conformity assessment procedures’ are not
only distinct from one another, but they are also mutually exclusive.644
1066. Malaysia appears to argue that these same provisions under the Delegated
Regulation also form part of “measures” which it simultaneously contends are
“technical regulations”.
1067. Malaysia also claims that in the absence of implementing rules it impossible for
international or national, mandatory or voluntary certification schemes to be designed,
gain approval, and for producers to start preparing for certification.

Malaysia first written submission, paras. 765-770.
Malaysia first written submission, para. 771.
644
Panel Report, EC-Trademarks and Geographical Indications (Australia), para 7.512.
642
643
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1068. However, Malaysia appears to take issue not with the preparation, adoption or
application of the future implementing rules under Article 5.1.2 of TBT Agreement but
with their current absence. It follows that these claims fall outside the scope of this
provision.
1069. In any event, for the sake of completeness, the European Union submits the
following.
1070. Although the European Commission endeavoured to publish the implementing act
by 30 June 2021, unfortunately it has not been in a position to do so. On 29 June 2021,
the European Commission has launched a four-week public consultation on draft
implementing rules in order to address any possible concerns. 645 The European
Commission received feedback from 140 stakeholders, including the Malaysian Palm
Oil Council (MPOC) (Malaysia) and the Malaysian Palm Oil Association.
1071. The implementing act on the certification guidelines will provide further information
on the methodology for the auditing of the application of the criteria set in the
Delegated Regulation. However, the adoption of the implementing act is not
indispensable to carry out low-ILUC risk certification.
1072. Article 30(8) of the RED II provides that the certification guidelines seek to ensure
certification “in an efficient and harmonised manner and in particular to prevent fraud”.
In the absence of those certification guidelines it is for the Member States to verify, on
the basis of national schemes or voluntary schemes, that the biofuels they count
towards their renewable energy targets meet the low-ILUC risk criteria set out in the
RED II and in the Delegated Regulation. The criteria set out in the Delegate Regulation
for that purpose are already sufficiently detailed. While guidelines at EU level are
certainly desirable in order to ensure a harmonised application of those criteria at
national level, they are not a condition sine qua non for the certification of low ILUCrisk biofuels.
1073. For example, Roundtable on Sustainable Biomaterials (RSB) has been offering lowILUC risk certification before the adoption of the certification guidelines. 646 One biofuel
producer already states that it received low-ILUC certification for its fuel production.647

http://ec.europa.eu/info/law/better-regulation/initiatives/isc-2021-03964_en (Exhibit EU-161).
https://rsb.org/rsb-low-iluc-module/ (accessed on 29 November 2021) (Exhibit EU-169)
647
The website of UPM Biofuels specifies that low-ILUC certification covers feedstock other than palm oil : “RSB
low ILUC (indirect land use change) risk certification has been received for crude tall oil, the feedstock for UPM
BioVerno renewable fuels production at the Lappeenranta Biorefinery in Finland, and for Brassica carinata oil
from UPM's cultivation in Uruguay. RSB low ILUC certification confirms that the use of these feedstocks is at
minimal risk of causing indirect impacts around the world.” https://www.upmbiofuels.com/sustainablechoice/certification/ (accessed on 26 November 2021) (Exhibit EU-170).
645
646
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1074. Given that the European Union has yet to adopt the detailed implementing rules,
Malaysia’s claims that the European Union already created an obstacle to international
trade on the basis of substantive requirements is unfounded. The European Union
notes that Malaysia takes particular issue with the auditing requirements. As has been
explained, the European Union does not accept the premise that any form of
verification amounts to an obstacle to trade, particularly when that contention is
advanced before the actual scope of the requirements has been fully defined.
1075. Therefore, the argument that the absence of these rules has created an obstacle
to trade by preventing the set-up of such schemes is, in any event, unsubstantiated.
1076. In any event, should the Panel find any of Malaysia’s allegations persuasive, the
European Union makes reference mutatis mutandis to the arguments presented in the
section on Article 2.2 of TBT Agreement with regard to the necessity and traderestrictiveness of the measures at issue.
1077. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Article 5.1.2 TBT. The European Union invites the Panel to reject
that claim.
7.11.

Article 5.2.1 of the TBT Agreement

1078. Malaysia contends that the European Union’s failure to adopt implementing rules,
is inconsistent with its obligation to ensure, when implementing Article 5.1 of the TBT
Agreement, that the conformity assessment procedure for certifying oil palm cropbased biofuel as low ILUC-risk is undertaken and completed as expeditiously as
possible.648
1079. As, for the reasons set out above, the European Union does not and at no stage
has considered that the “measures” identified by Malaysia can properly be
characterised as “technical regulations” within the meaning of Annex 1 to the TBT
Agreement, the European Union does not accept that the low ILUC-risk certification
can properly be characterised as a “conformity assessment procedure” within the
meaning of the TBT Agreement. Hence, the European Union submits that it was not
subject to the procedural requirements enshrined in those provisions.
1080. The European Union does not engage with Malaysia’s submissions as to the nature
and extent of the European Union’s obligations under Articles 5.2.1 of the TBT
Agreement. However, the fact that the Union has not responded cannot be interpreted
as a concession as to their validity.

648

Malaysia, first written submission, paras. 801-807.
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1081. In factual terms, the European Union acknowledges that it has not yet adopted
detailed implementing rules on certification. The implementing act on the certification
guidelines will provide further information on the methodology for the auditing of the
application of the criteria set in the Delegated Regulation. However, as explained
above, the adoption of the implementing act is not indispensable to carry out low-ILUC
risk certification, as it is demonstrated by the fact that a voluntary scheme already
issues low-ILUC certification.649 Malaysia fails to show that any particular low-ILUC
certification procedure was not undertaken and completed as expeditiously as possible
upon receipt of an application for certification.650
1082. Moreover, given that on any analysis the “measures” complained of will not have
any practical effect until December 2023 and the Union has yet to adopt the detailed
implementing rules, Malaysia’s claims are hypothetical and premature. In view of its
position that these provisions are not applicable, the Union does not address further
the factual assertions set out in section VI.L of Malaysia’s first written submission.
1083. However, for the avoidance of doubt, this should not be interpreted as a concession
that Malaysia’s submissions are factually accurate. They are simply beside the point in
the context of Malaysia’s claim that there has been a violation of Article 5.2.1 of the
TBT Agreement.
1084. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Article 5.2.1 of the TBT Agreement.
7.12.

Articles 5.6.1, 5.6.2 and 5.6.4 of the TBT Agreement

1085. Malaysia contends that the European Union is in breach of its procedural obligations
concerning the publication, notification and organisation of a commenting procedure
on the “conformity assessment procedures” it contends are established by the
measures.651
1086. As, for the reasons set out above, the European Union does not and at no stage
has considered that the “measures” identified by Malaysia can properly be
characterised as “technical regulations” within the meaning of Annex 1 to the TBT
Agreement, the European Union does not accept that the low ILUC-risk certification
can properly be characterised as a “conformity assessment procedure” within the

See Section 7.10 ‘Article 5.1.2 of the TBT Agreement’ above.
Panel report, EC — Seal Products, para. 7.579 : “We first recall our consideration above that the obligations
of Article 5.2.1 apply upon receipt of an application.” While this Panel reasoning was declared by the Appellate
Body to be moot and of no legal effect on the basis that the measure at issue was found not to be a "technical
regulation", it can still provide useful guidance in the present case.
651
Malaysia, first written submission, paras. 808-823.
649
650
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meaning of the TBT Agreement. Hence, the European Union submits that it was not
subject to the procedural requirements enshrined in those provisions.
1087. In factual terms, the European Union points out that it organised a commenting
procedure on the draft Delegated Regulation between 8 February and 8 March 2019.
1088. The European Union notes that Malaysia has made numerous submissions as to the
nature and extent of the Unions obligations under Articles 5.6.1, 5.6.2 and 5.6.4 of the
TBT Agreement. It does not respond to those submissions or to Malaysia’s factual
submissions. Nor however, should the fact that the Union has not responded be
interpreted as a concession as to their validity or their factual accuracy. They are simply
beside the point in the context of Malaysia’s claim that there has been a violation of
Articles 5.6.1, 5.6.2 and 5.6.4 of the TBT Agreement.
1089. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Articles 5.6.1, 5.6.2 and 5.6.4 of the TBT Agreement. The
European Union invites the Panel to reject those claims.
7.13.

Article 5.8 of the TBT Agreement

1090. Malaysia contends that the European Union violates Article 5.8 of the TBT
Agreement by failing to promptly publish or otherwise make available the conformity
assessment procedure for certifying oil palm crop-based biofuel as low ILUC-risk.652
1091. As, for the reasons set out above, the European Union does not and at no stage
has considered that the “measures” identified by Malaysia can properly be
characterised as “technical regulations” within the meaning of Annex 1 to the TBT
Agreement, the European Union does not accept that the low ILUC-risk certification
can properly be characterised as a “conformity assessment procedure” within the
meaning of the TBT Agreement. Hence, the European Union submits that it was not
subject to the procedural requirements enshrined in those provisions.
1092. It follows that in factual terms the European Union acknowledges that it has not
yet published or made available the conformity assessment procedure for the purposes
of Article 5.8.
1093. The European Union does not engage with Malaysia’s numerous submissions as to
the nature and extent of the European Union’s obligations under Article 5.8 of the TBT
Agreement. However, the fact that the European Union has not responded cannot be
interpreted as a concession as to their validity.

652

Malaysia, first written submission, paras. 824-827.
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1094. Moreover, given that on any analysis the “measures” complained of will not have
any practical effect until December 2023 and the Union has yet to adopt the detailed
implementing rules, Malaysia’s claims are hypothetical and premature. In view of its
position that these provisions are not applicable, the Union does not address further
the factual assertions set out in Section ‘N’ of Malaysia’s first written submission.
1095. However, for the avoidance of doubt, this should not be interpreted as a concession
that Malaysia’s submissions are factually accurate. They are simply beside the point in
the context of Malaysia’s claim that there has been a violation of Article 5.8 of the TBT
Agreement.
1096. For the reasons outlined above, Malaysia has not demonstrated that the European
Union is in violation of Article 5.8 of the TBT Agreement. The European Union invites
the Panel to reject those claims.
7.14. Articles 12.1 and 12.3 of the TBT Agreement
7.14.1.

Malaysia’s arguments

1097. Malaysia contends that the EU, in the preparation and application of the measures
at issue, notably the 7% limit, the high ILUC-risk cap, the high ILUC-risk phase out,
and low ILUC-risk certification, failed to take into account the circumstances specific
to developing countries, in particular Malaysia, where palm oil and oil palm crop-based
biofuel are produced, as required under Article 12.1 of the TBT Agreement. Malaysia
also submits that, similarly, the EU did not provide differential and more favourable to
Malaysia’s exports, as required under Article 12.1 of the TBT Agreement. 653 Malaysia
also argues that the EU has failed to take account its special development, financial
and trade needs, in a manner that has resulted in unnecessary obstacles to exports
from developing country Members, including Malaysia.654
7.14.2.

Analysis

1098. Articles 12.1 and 12.3 of the TBT Agreement state:
12.1 Members shall provide differential and more favourable
treatment to developing country Members to this Agreement,
through the following provisions as well as through the
relevant provisions of other Articles of this Agreement.
1099. […]
12.3 Members shall, in the preparation and application of
technical regulations, standards and conformity assessment
procedures, take account of the special development,
653
654

Malaysia, first written submission, para. 829.
Malaysia, first written submission, para. 832.
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financial and trade needs of developing country Members,
with a view to ensuring that such technical regulations,
standards and conformity assessment procedures do not
create unnecessary obstacles to exports from developing
country Members.
1100.
1101. It is, therefore, clear from the wording and context of Article 12.1 and 12.3 that
the obligations enshrined in these provisions are only applicable where a Member has
prepared a “technical regulation”, “standard” or “conformity assessment procedure”
within the meaning of the TBT Agreement.
1102. As, for the reasons set out above, the European Union does not and at no stage
has considered that the “measures” identified by Malaysia can properly be
characterised as “technical regulations” or “conformity procedures” within the meaning
of Annex 1 to the TBT Agreement, the European Union does not accept that it was
required to fulfil the procedural requirements enshrined in Article 12.1 or Article 12.3
of the TBT Agreement.
1103. Without prejudice to its position that these obligations do not apply to the measures
at issue, the European Union makes the following brief observations on the remaining
submissions.
1104. First, the European Union notes that it does not challenge Malaysia’s status as a
developing country for the purpose of applying WTO law.
1105. Second, Malaysia claims that “the challenged measures at issue, notably the 7%
limit, the high ILUC-risk cap, the high ILUC-risk phase out, and low ILUC-risk
certification, have significant effects on the special development, financial and trade
needs of Malaysia.”655
1106. The European Union notes that Malaysia has made detailed submissions concerning
the importance of the palm oil sector to the Malaysia economy. It does not dispute that
Malaysia produces and exports palm oil and it does not dispute that the cultivation of
palm oil has an increasing impact on the agricultural sector. Indeed, this is consistent
with the significant expansion of palm oil plantations in Malaysia that has been
observed and which is reflected in the Status Report.
1107. However, the EU contests that “the use of palm oil as a feedstock for the production
of biofuels will severely decline throughout the EU by 2030”656 and that “The RED II
and its transposition into EU Member States’ legislation have compromised the legal
655
656

Malaysia, first written submission, para. 838.
Malaysia, first written submission, para. 850.
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and commercial stability and predictability of the EU’s market for palm oil and oil palm
crop-based biofuel, which is detrimental for developing countries, including Malaysia,
and the many farmers depending thereon.“ 657 The European Union does not accept
that the measures would have those effects. It refers to its submissions regarding the
design of the measures above.658
1108. The measures will progressively reduce the extent to which biofuels produced from
palm oil may contribute to renewable energy targets in the European Union. These
points have been responded to under the preceding claims to which the European
Union refers.
1109. Moreover, on Malaysia’s own case, its export market for palm oil is significant and
exports are not solely to the European Union nor is palm oil exported exclusively for
use to produce biofuels. Indeed, the evidence which Malaysia itself has adduced in
support of its claims indicates that the majority of its palm oil exports are taking place
in Asia globally659 and there is evidence showing that palm oil is mainly used as edible
oil.660 Moreover, Malaysia itself has clarified that:
According to the Food and Agriculture Organization of the
United Nations (FAO), the uptake of vegetable oil as a
feedstock for biodiesel will remain unchanged over the next
ten years, as compared to the 8.5% yearly increase recorded
over the previous decade, when biofuel support policies were
taking effect. In general terms, national targets for
mandatory biodiesel consumption are expected to increase
less than in previous years. The consumption of palm oil as a
feedstock for biodiesel is projected to comprise, on average,
38% of the total production of palm oil during the period from
2021 to 2028661
1110. Therefore, Malaysia has not established, by making general assertions as to the
total size of Malaysia’s market,662 that the effect of the measures in RED II would affect
its “development, financial and trade needs”, even were it accepted that they could
affect the level of exports of palm oil-based biofuels to the European Union (quod non).
1111. Third, the European Union recalls that the substantive scope of the obligations
under Article 12 of the TBT Agreement is one that requires Members to “take into
account” the needs of developing countries. It does not impose an obligation of result.

Malaysia, first written submission, para. 854.
See Section 7.2.2.4 ’The alleged effects on the conditions of competition’ above.
659
Malaysia, first written submission, paras 14-15.
660
Exhibit EU-171, page 45.
661
Malaysia’s first written submission, para. 190
662
Malaysia, first written submission, para. 839.
657
658
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1112. The EU considers that the obligation to "take account of" the needs of developing
country Members under Article 12.3 of the TBT Agreement is met if the developing
country communicated its concerns, including in the context of a public consultation 663
or at bilateral exchanges and meetings, and if the Member adopting the measure
discussed these concerns, either internally or in exchanges or consultations with the
developing country, or it responds to the concerns of the developing country in the
rule-making process.664
1113. At the same time, the case law established that the term 'take account of' in Article
12.3 of the TBT Agreement does not require explicitly requirement to document
specifically in their legislative process and rule-making process how they actively
considered the special development, financial and trade needs of developing country
Members.665
1114. As Malaysia itself claims, throughout the legislative process that led to the adoption
of the EU Biofuels regime, the European Union received submissions from a range of
stakeholders in the biofuels sector, including the representatives of the Malaysia
government.666 The fact that based on the criteria in the Delegated Regulation, palm
oil is a high ILUC-risk feedstock does not prove that the EU did not properly consider
the views of any specific stakeholder or category of stakeholder. Moreover, there was
a public consultation on the Delegated Regulation itself to which again Malaysia
participated.667
1115. In this regard, the European Union recalls that it duly responded to the
correspondence from Malaysia’s officials on multiple occasions and at multiple levels 668
and discussed internally the follow-up of a visit by Commission officials responsible for
renewable energy to Malaysia in October 2018.669 It also invited Malaysia to
stakeholders meetings with respect to the future Delegated Regulation.670 Malaysia’s
concerns were also discussed bilaterally with various EU Commissioners, members of
the European Parliament and senior officials from the EU member states at several

663
664
665
666
667
668

669
670

See Panel Reports, US – COOL, paras. 7.795-7.796.
Panel Report, US – Clove Cigarettes, paras. 7.644-7.645.
Panel Reports, US – COOL, para. 7.795.
Malaysia, first written submission, paras. 361-362.
Malaysia, first written submission, paras. 361-362.
See, for example, President Juncker's letter of 14 May 2019 in reply to a letter from PM Mahathir (Exhibit EU172); Commission reply of 14 May 2019 to the Secretary-General of the Ministry of Primary Industries of
Malaysia (Exhibit EU-173); letters of the European Commissioner for Climate Action and Energy of 26 July
2018 (Exhibit EU-174) and 14 January 2019 (Exhibit EU-175) replying to letters sent by Malaysia to
President Juncker.
Commission letter of 17 April 2019 (Exhibit EU-176).
Invitation of 9 November 2018 to an expert workshop on ILUC (Exhibit EU-177) and invitation of 22 February
2019 on a stakeholder meeting on the delegated act (Exhibit EU-178).
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meetings671 and repeatedly at WTO’s Committee on Technical Barriers to Trade. 672 The
existence of such replies shows that Malaysia was able to communicate its concerns
and that the European Union considered them. In line with the findings of the Panel in
US – Clove Cigarettes,673 the exchanges between the European Union’s high level
officials and the Malaysian government is evidence that the concerns were “taken into
account”.
1116. Equally, Malaysia’s assertion674 that the fact that the Delegated Regulation was
adopted in the absence of an impact assessment is probative of a breach of the Union’s
obligations under Article 12 of the TBT Agreement is wholly without merit.
1117. The European Union recalls that the Delegated Regulation was adopted on the basis
of Article 26 RED II. The legality of its adoption has not been challenged under Union
law and it must be implemented by the Member States. The terms of Article 26 RED II
required the implementing legislation to be adopted in a short period. As is explained
in the explanatory memorandum accompanying the Delegated Regulation, this short
period for implementation is the reason why there was no full Impact Assessment.
1118. To the extent that the terms of an inter-institutional agreement may indicate that
the Commission will generally premise legislative acts of this nature on an impact
assessment reflects nothing more than the expression of a best practice for law-making
procedures in the Union. They do not establish obligations vis-à-vis Members.
1119. Nor is the absence of an impact assessment probative of a substantive
shortcoming.
1120. RED II itself, which sets out the primary architecture of the EU Biofuels regime was
the subject of an Impact Assessment and the Delegated Regulation was accompanied
by a Status Report. Malaysia has not demonstrated that the “needs” of developing
countries were not duly taken in to account in these documents and limits itself to
making highly generalised assertions in this regard.
1121. The European Union recalls that the Impact Assessment for RED II examined a
number of relevant issues including, the social impacts in third countries.675 It also
describes the breadth and depth of the public consultation that preceded the proposal
as well as the numerous mechanisms through which the European Union engaged with
Malaysia, first written submission, paras. 359-360.
Malaysia, first written submission, para. 871.
673
Panel Report, US – Clove Cigarettes, para. 7.645: ”The evidence shows that Indonesia's concerns were
subsequently raised on a number of occasions, by key officials within the U.S. Government. In fact, the exchanges
among key U.S. officials presented by the parties show that the United States actively took account of Indonesia's
concerns. In other words, the evidence demonstrates that Indonesia's concerns were "taken into account" by
the United States.”
674
Malaysia, first written submission, paras. 863-867.
675
Exhibit EU-9, section 6.5.2.
671
672
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a full spectrum of stakeholders including representatives from third countries. The
public consultation ensured that the European Union had information and viewpoints
at its disposal when elaborating its legislative proposal. There is no legitimate basis to
assert that this could not evidence compliance with the requirements under Article 12
of the TBT Agreement and that only the inclusion of special provisions tailored to
address the special needs of developing country Members and to provide differential
and more favourable treatment to developing country Members.676
1122. Moreover, during the legislative process that led to the adoption of RED II, the
Commission proposal was scrutinised and reported on by inter alia the Development
Committee in the European Parliament677.
1123. Malaysia criticizes the initial proposal of RED II and related documents for not
reflecting “the input received from developing countries, as well as the special
development, financial, and trade needs of those countries and related special and
differential treatment”678. Malaysia also points out that the final measures “do not
include any special rules reflecting the special development, financial, and trade needs
of developing countries, such as Malaysia”.679
1124. Malaysia claim that the case-law is too “undemanding” in their interpretation of
Article 12.3 of the TBT Agreement 680 and that :
WTO Members must be able to evidence, within the legal
instrument containing the measure or related documents,
how the special development, financial, and trade needs of
developing country Members have indeed been taken into
account. Such evidence should take the form of special
provisions in the measures at issue, which are tailored to
address the special needs of developing country Members and
to provide differential and more favourable treatment to
developing country Members. Arguably, only this would
constitute an “active and meaningful consideration” to the
special development, financial and trade needs of developing
country Members as enunciated by the Panel in US –COOL.
1125. However, contrary to Malaysia’s affirmations, WTO case-law does not impose a
requirement that the respective Member must agree or accept those needs. 681 This is
what Malaysia is requesting.
1126. Malaysia also considers the absence of any special provisions targeted at the special
development, financial, and trade needs of developing countries as proof of violation
676
677
678
679
680
681

Malaysia, first written submission, para. 873.
Exhibit EU-33.
Malaysia, first written submission, para. 868.
Malaysia, first written submission, paras. 869, 873.
Malaysia, first written submission, paras. 874-875.
Panel Reports, US – COOL, para. 7.646.
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of Article 12.1.682 However, Article 12.1 is relevant whenever there is a violation of one
of the other provisions of Article 12, such as Articles 12.2, 12.3 or 12.7.683 In this case
Malaysia has failed to prove a violation of Article 12.3 and, therefore, also failed to
prove a consequential violation of Article 12.1.Therefore, even were Article 12.1 and
12.3 of the TBT Agreement found to be applicable, quod non, Malaysia has not
demonstrated any violation of the substantive obligations in these provisions.
1127. For the reasons set out above, Malaysia has not shown that the European Union
was subject to the obligations in Articles 12.1 and 12.3 of the TBT Agreement and in
any event it has not demonstrated any violation of the substantive obligations in these
provisions. The European Union invites the Panel to dismiss these claims.

8. MALAYSIA’S CLAIMS UNDER THE GATT 1994
8.1. Introduction
1128. Malaysia challenges the consistency of the “measures” it has identified under a
number of specific provisions of the GATT 1994. In this section, the European Union
responds to those specific claims, whilst noting that many of the facts and matters
raised have also been addressed in the context of the claims under the TBT Agreement.
The European Union further notes that, in any event, its measures are justified under
Article XX of the GATT 1994.
8.2. Article I:1 of the GATT 1994
1129. Malaysia claims that:
the high ILUC-risk cap, the high ILUC-risk phase out, and low
ILUC-risk certification, discriminate among like biofuels and
their feedstocks originating in third countries684
1130. Article I:1 of the GATT provides that:
with respect to all matters referred to in paragraphs 2 and 4
of Article III, any advantage, favour, privilege or immunity
granted by any contracting party to any product originating
in or destined for any other country shall be accorded
immediately and unconditionally to the like product
originating in or destined for the territories of all other
contracting parties.
1131. In order to establish that a measure is inconsistent with this provision, a claimant
bears the burden of demonstrating that four cumulative criteria are met:

682
683
684

Malaysia, first written submission, paras. 881-884.
Panel Report, EC — Approval and Marketing of Biotech Products, para. 7.47, sub 77.
Malaysia’s first written submission, paragraph 887 and 890.
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that the measure at issue falls within the scope of application of Article
I:1;

-

that the imported products at issue are "like" products within the meaning
of Article I:1;

-

that the measure at issue confers an "advantage, favour, privilege, or
immunity" on a product originating in the territory of any country; and

-

that the advantage so accorded is not extended "immediately" and
"unconditionally" to "like" products originating in the territory of all
Members

1132. Article I.I of the GATT seeks to protect equality of economic opportunities as
opposed to equal competition and does not require deregulation. Therefore, in order
to demonstrate discrimination, whilst a claimant need not show actual trade effects,
they must nonetheless demonstrate that the competitive opportunities have been
distorted.
8.2.1. Like products
1133. The European Union addressed Malaysia’s arguments concerning the appropriate
definition of “like” products in this dispute in the Section 7.2.1 ‘Malaysia has not
demonstrated its case on ‘like’ products’ above. It refers to those submissions and
further maintains its position that Malaysia has not adequately substantiated its claims
in this respect.
8.2.2. The “Advantage”
1134. Malaysia claims that
By allowing imported oil crop-based biofuels originating in
some Members to be “counted towards meeting the EU
renewable energy targets”, the EU measures grant an
advantage within the meaning of Article I:1 of the GATT 1994,
which it does not grant to oil palm crop-based biofuel
imported from Malaysia.685

1135. The European Union has already explained the manner in which the EU Biofuels
regime operates both in its introductory submissions, and in response to the claim of
a violation of Article 2.1 of the TBT Agreement. The European Union refers to those
arguments, and for present purposes simply emphasises the following points:

685

Malaysia’s first written submission, para. 899.
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The measures at issue do not differentiate between oil crop-based biofuel
on grounds of origin. All palm oil, whether imported from Malaysia, another
member or produced in the European Union, is equally eligible to contribute
to the European Union’s renewable energy target;

-

The measures at issue do not operate so as to guarantee that there will be
any such “advantage” nor do they predetermine the size of an advantage.
The measures set out calculation rules allowing the Member States to frame
obligations on their fuel carriers in such a way as to ensure that the overall
transport target is met. There is no guarantee that any such advantage will
be conferred and, moreover, the regime positively incentivises Member
States to promote other forms of energy which are better able to meet the
European’s environmental objectives than all food and feedstock based
biofuels.

-

Malaysia frames its claim as regards low ILUC risk certification as an
“exemption from a requirement to certify”. Whilst it is correct that any form
of biofuel

could

theoretically

be certified

as low

ILUC

risk, this

characterisation as an “exemption” is misleading. The 7 % maximum share
operates to limit the degree to which any Member State may rely on use of
conventional biofuels as a contribution to its renewable energy target. The
effect of low ILUC risk certification is to allow palm oil to be treated in an
equivalent manner to other conventional biofuels on the basis that it has
been demonstrated that the particularly high ILUC risks the European Union
is seeking to address cannot have occurred in relation to palm oil used to
produce that specific fuel.
8.2.3. The obligation to
“unconditionally”

accord

an

advantage

“immediately”

and

1136. Whilst Article I:1 of the GATT covers both de jure and de facto discrimination, in a
situation where a measure does not on its face discriminate against particular WTO
Members, the complainant must show that it treats in practice or in fact the product
from one WTO Member (Malaysia) less favourably than the like product from another
WTO Member or country. A discriminatory effect cannot be presumed. There is no
discrimination under Article I:1 just because a sub-category of like products is treated
in the same manner by the EU Biofuels regime regardless of whether those products
originate in Malaysia or another Member.
1137. In the present case, precisely because the measures complained of treat all palm
oil based biofuel equally, there is no link to the fact that the product is “imported”.
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Moreover, any advantage which the Panel does identify is granted on the basis that
the overall greenhouse gas emissions associated with the biofuel (once the risk of ILUC
emissions is also accounted for) are lower than those associated with a fossil fuel
comparator. In other words, the manner in which the fuel is produced means that it
corresponds

to

the

Union’s

policy

objectives

(climate

change

mitigation/environmental) and the EU public’s moral concerns. Article I:1 of the GATT
1994 does not require WTO Members to extend an “advantage” which is subject to
certain conditions to all Members in cases where their products do not meet those
specified conditions.
1138. As the overall GHG emissions associated with the production of biofuel from
soybean and rapeseed (and indeed other oil crop based biofuels) are lower than those
associated with palm oil and notably, are lower than those associated with a fossil fuel
comparator, there is a legitimate basis on which to confer the alleged “advantage” to
that subset of the “like” products without imposing a certification condition.
8.2.4. Conclusion
1139. The European Union submits that Malaysia has not demonstrated that the
“measures” identified have the alleged discriminatory effect. Further and in any event,
the measures are justified under Article XX of the GATT 1994.
8.3. Article III.4 of the GATT 1994
1140. Malaysia claims that the high ILUC-risk cap, the high ILUC-risk phase out, and low
ILUC-risk certification accord less favourable treatment to imported oil palm cropbased biofuel and palm oil than they accord to “like” domestic feedstocks and derived
biofuels. Malaysia further claims that the 7% limit accords less favourable treatment
to imported biofuels made from food and feed crops than they accord to biofuels made
from other feedstocks686. On this basis, Malaysia contends that the measures are
inconsistent with Article III.4 of the GATT 1994.
1141. Malaysia errs.
1142. The European Union submits that Malaysia has not demonstrated that the
“measures” identified have the alleged discriminatory effect. Further and in any event,
the measures are justified under Article XX of the GATT 1994.
1143. There are significant overlaps in terms of the facts and matters pleaded by Malaysia
in support of this claim and those advanced for the purposes of its claims under Article
2.1 of the TBT Agreement. The European Union responds below to those arguments

686

Malaysia’s first written submission, para. 921.
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relating specifically to Article III:4 of the GATT 1994 and refers to its previous
submissions which should be incorporated by reference in this response.
8.3.1. Legal Standard
1144. Article III:4 of the GATT 1994 provides:
The products of the territory of any contracting party
imported into the territory of any other contracting party shall
be accorded treatment no less favourable than that accorded
to like products of national origin in respect of all laws,
regulations and requirements affecting their internal sale,
offering for sale, purchase, transportation, distribution or use.
The provisions of this paragraph shall not prevent the
application of differential internal transportation charges
which are based exclusively on the economic operation of the
means of transport and not on the nationality of the product.
1145. In EC – Asbestos, the Appellate Body considered the relationship between this
provision and the remainder of Article III of the GATT and described the objectives
pursued in the following terms:
There must be consonance between the objective pursued by
Article III, as enunciated in the 'general principle' articulated
in Article III:1, and the interpretation of the specific
expression of this principle in the text of Article III:4.
[This interpretation] must, therefore, reflect that, in
endeavouring to ensure 'equality of competitive conditions',
the 'general principle' in Article III seeks to prevent Members
from applying internal taxes and regulations in a manner
which affects the competitive relationship, in the
marketplace, between the domestic and imported products
involved, 'so as to afford protection to domestic
production'.687
1146. It follows that Article III:4 is an expression of the principle that products should
enjoy equal competitive opportunities as opposed to a requirement that competition is
equal. Indeed, Article III protects expectations not of any particular trade volume but
rather of the equal competitive relationship between imported and domestic
products.688
1147. In order to demonstrate a violation of the national treatment obligation enshrined
in Article III:4 of the GATT, a complainant must demonstrate that:
a) The “measures” complained of are a “law, regulation or requirement”
covered by Article III:4;

687
688

Appellate Body Report, EC – Asbestos, para. 98 and Panel Report, US – Clove Cigarettes, paras. 7.99-7.101.
See Appellate Body Report, Japan – Alcoholic Beverages II, page 16 (statement also endorsed in Appellate
Body Report, Korea – Alcoholic Beverages, para. 119.
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b) The imported products and the domestic products are “like” products; and
c) The imported products are accorded “less favourable treatment”.
1148. The term “laws, regulations and requirements” has been broadly defined. It is not
contested that the “measures” at issue in these proceedings are set out in EU legislative
acts.
1149. As to the requirement that those laws, regulations and requirements, “affect the
internal sale, offering for sale, purchase, transportation, distribution or use of the
products”, this has been held to cover all measures, both procedural and substantive
which might adversely modify the conditions of competition in the market. 689 This is
subject to the exclusions for government procurement and subsidies.
1150. As regards the concept of “less favourable treatment”, the Appellate Body has
confirmed that the essence of the substantive non-discrimination obligation under
Article 2.1 of the TBT Agreement and Article III:4 of the GATT 1994 is the same.
Crucially, however both provisions permit distinctions to be made between categories
of the “like” products and those distinctions per se do not amount to "less favourable
treatment".690
1151. For example, in EC – Biotech, the Panel rejected the complainants' claim that the
respondent's alleged different treatment of biotech and non-biotech products
constituted a violation of Article III:4 of the GATT. The panel found that the treatment
might have a "detrimental effect on a given imported product" (i.e. the biotech
products), but that this effect was the result of a "factor or circumstance unrelated to
the foreign origin of the product", namely:
[…] a perceived difference between […] products in terms of their
safety […]691
1152. Moreover, whilst a complainant is not required to prove the full extent of the actual
or potential adverse effects of a measure on the “like” imported product, there is a
requirement to show that the alleged potential impact on the equality of competitive
opportunities is attributable to the measure itself. In other words, there must be a
genuine relationship “between the measure at issue and its adverse impact on
competitive opportunities for imported versus like domestic products to support a
finding that imported products are treated less favourably.” 692

Panel Report, Canada – Autos (2000), para. 10.80.
Appellate Body Report, US – Clove Cigarettes.
691
See Panel Report, EC – Measures affecting the approval and marketing of biotech products, para. 7.2514 ,
WT/DS291/292/293/R, circulated on September 26, 2006.
692
Appellate Body Report, Thailand Cigarettes – Philippines, paras. 134 and 135.
689
690
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8.3.2. The requirement that the measures “affect” internal sales
1153. The European Union acknowledges that the concept of a law or measure that
“affects” the internal sale of a product on a given market has been framed broadly in
the jurisprudence. Nevertheless, Malaysia is required to demonstrate that the
measures at issue in these proceedings fall within this broad scope. That cannot be
“presumed”.
1154. Whilst the Union does not contest that the measures comprise a “law, regulation
or requirement” as the measures are set out in legislation that has been adopted by
the Union and, in the case of the Delegated Regulation, by the European Commission,
this is only the first stage in the analysis.
1155. As has been explained above, Malaysia claims that these measures “affect internal
sales” on the basis that it equates eligibility to contribute to the Union’s renewable
energy targets to according a share of the market. On that basis, Malaysia limits its
arguments to a bare assertion that these measures “indisputably” affect internal sales.
1156. The European Union does not accept that the characterisation of the measures as
essentially market access conditions is correct and refers to the arguments that it has
developed on this point in the preceding sections. In particular, the measures
complained of are plainly distinguishable from the market access conditions at issue in
EC – Seal Products. In any event, the Panel is required to consider the manner in which
the EU biofuels regime is designed.
1157. Given potential for Member States to compose their fuel mix differentially, the
European Union submits that Malaysia has not discharged its burden of proof.
8.3.3. Less favourable treatment
1158. At the outset, the European Union notes the obvious inconsistency between
Malaysia’s claims as to how the universe of like products should be defined and which
products should be considered as “like” for its claims under Article III:4 of the GATT
1994. That inconsistency is all the more manifest when one compares how Malaysia’s
has dealt with the issue of “likeness” in its discrimination claims under Article III:4 and
in its other discrimination claims under Article 2.1 of the TBT Agreement and Article I
of the GATT 1994693.
1159. In order to demonstrate that there is "less favourable treatment" within the
meaning of Article III:4 of the GATT 1994, a complainant must both establish the
appropriate product scope on the basis of which the comparison is to be conducted and

693

See Section 7.2.1 ‘Malaysia has not demonstrated its case on ‘like’ products’ above.

235

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

further show that the "less favourable treatment" it has identified is attributable to the
measure at issue. Malaysia has done neither.
1160. When reading Malaysia’s arguments under Article III:4 of the GATT 1994, it
appears that the Panel is supposed to conclude that the product scope may be as
narrow as those oil-crop based feedstocks which Malaysia identifies (but neither UCO
and animal fats nor HVO), or as broad as all biofuels. Indeed, at paragraph 929 of its
first written submission, Malaysia asserts:

biofuels made from food and feed crops and biofuels made
from other feedstocks are in a sufficiently close competitive
relationship to be considered “like” within the meaning of
Article III:4 of the GATT 1994
1161. Elsewhere, Malaysia appears to ask the panel, to examine only the relationship
between PME and two FAME products (RME and SME). This inconsistent approach is
clearly not appropriate to sustain any discrimination claim as between conventional
biofuels and all other biofuels. Indeed as Malaysia observes:
When establishing whether there is “treatment less
favourable”, what is to be compared is the treatment given
to the group of imported products as a whole and the
treatment given to the group of like domestic products as a
whole694
1162. Failing a clear and consistent definition of the universe of like products, the Panel
cannot conduct any assessment of whether the group of like imported products as a
whole is accorded treatment less favourable than the group of like domestic products
as a whole.
1163. For this reason alone the Panel should conclude that Malaysia failed to make a
prima facie case under Article III:4 of the GATT 1994.
1164. Without prejudice to this position, the European Union nonetheless addresses the
other arguments Malaysia has advanced, including the claim that that imported palm
oil based biofuel is treated less favourably than the selective group of "like" domestic
products it has identified, namely soybean based and rapeseed based biofuel.
1165. As to the applicable legal test, Malaysia asserts the following:

694

Malaysia’s first written submission, para. 933.
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When establishing whether there is “treatment less
favourable”, what is to be compared is the treatment given
to the group of imported products as a whole and the
treatment given to the group of like domestic products as a
whole. However, this does not mean that for there to be
“treatment less favourable”, every single product in the group
of imported products must be given treatment less favourable
compared to every single product in the group of like
domestic products. A measure, which does not accord
treatment less favourable to some products in the group of
imported products, may still be found to accord “treatment
less favourable” to the whole group of imported products.
1166. The European Union submits that it is essential that the Panel conducts the correct
analytical exercise in this respect.
1167. Different feed and feedstocks can be used to produce conventional biofuels, of
which palm, soya and rape are three examples. It is not disputed that these agricultural
commodities are not grown in the same regions of the world. Indeed, it is a feature of
agricultural commodities that they cannot all be grown in all regions of the world. Palm,
for instance, does not grow in the European Union as the climate is not conducive to
its production. Equally, the production of rapeseed is higher in the European Union
than in the tropics due to climate related factors.
1168. The Panel must however, avoid assimilating an asymmetry in terms of production
of a specific agricultural crop to evidence of less favourable treatment under the GATT
for the sole reason that a Member adopts a requirement which happens to impact an
agricultural commodity which is predominantly grown in another part of the world.
1169. Instead, when comparing the treatment of a group of like products, the Panel must
compare the treatment of the group of like products from the import side with the
treatment of exactly the same group of like products domestically. In all instances, the
question before the Panel is whether the treatment is consistent on both sides of that
equation.
1170. In the present proceedings, therefore, the Panel must consider whether imported
palm oil based biofuel is treated in the same way as domestically produced palm oil
based biofuel. The answer to this question is indisputably affirmative.
1171. Similarly, the Panel, when examining the group of like products, must assess
whether imported soyabean oil and imported rapeseed oil are treated the same way
as domestically produced soyabean and rapeseed oil. The Panel cannot, as Malaysia
seems to suggest, deduce from the fact that the impact of the measures is on palm
oil, that there is less favourable treatment within the group of like products.
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1172. In that respect, the EU further recalls that as regards the "imported product" "palm
oil based biofuel":
a. Palm oil based biofuel is produced in Malaysia. Palm oil based biofuel is
produced in a number of other Members;
b. Palm oil based biofuel is produced in the European Union;
c. Palm oil based biofuel is imported into the European Union from a number
of Members;
d. Soybean based biofuel is produced in a number of Members including (but
not only) in the US and Argentina;
e. Soybean based biofuel is produced in the European Union;
f.

Rapeseed oil based biofuel is produced in a number of Members;

g. Rapeseed oil based biofuel is produced in the European Union;
1173. As to the product comprising the raw material "palm oil":
a. Palm oil is cultivated in Malaysia and in a number of other Members;
b. Palm oil is not cultivated in the European Union in statistically significant
quantities as the climate is not suitable;
c. Palm oil is imported into the European Union from a number of Members;
d. Soybean and rapeseed oil is not cultivated in Malaysia ;
e. Soybean and rapeseed oil is cultivated in a number of other Members and
in the European Union;
f.

Soybean oil is imported into the European Union;

g. Rapeseed oil is imported into the European Union.
1174. Malaysia also recalls the Appellate Body that differentiates the TBT Agreement from
the GATT.
1175. The European Union concurs that the notion of a legitimate regulatory distinction
is built into Article 2.1 TBT but Article III,4 does not encompass the same legal
standard. Under the GATT 1994, the legitimacy of any regulatory distinction may be
considered under Article XX. However, this does not mean that any time that an
advantage is not conferred on one product of a group of like products a Panel can
conclude that there is discrimination under Article III.4 of the GATT 1994.
1176. Members are only required to afford equal competitive opportunities to the group
of like imported products. It is for this reason that applying the correct analytical
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framework is important. In this case, the issue Malaysia is concerned about is that the
European Union has determined that certain forms of renewable energy are better able
to meet its policy objectives than palm oil based biofuel and, is therefore, promoting
the greater market penetration (over fossil fuels) of those other energy sources. This
does not mean that this is inherently WTO inconsistent in that it violates Article III.4
of the GATT.
1177. As to the remaining arguments advanced in Malaysia’s first written submission, the
European Union notes that Malaysia contends that low ILUC risk certification accords
less favourable treatment to Malaysian suppliers because:
The fact that Malaysian suppliers are subject low ILUC
certification if they want their biofuel to be counted towards
meeting the EU renewable energy targets, while EU suppliers
of like biofuels are not, clearly distorts the conditions of
competition to the detriment of the Malaysian suppliers. 695
1178. This is plainly misconceived.
1179. As explained above, all suppliers of palm oil based biofuel are required to comply
with the same certification requirements. There is no origin based differentiation. Nor
has Malaysia shown why this limits competitive opportunities for Malaysian producers
as compared to producers in other geographic locations. Therefore, the notion that
access to conformity assessment procedures is also subject to conditions less
favourable is also unsubstantiated.696
1180. In any event, access to low ILUC certification is an advantage for producers of
biofuels that otherwise would be considered ineligible for the EU renewable energy
targets on the basis that the feedstock used to produce them has been identified as
presenting a high ILUC-risk into areas of high carbon stock.
1181. The conceptual error in Malaysia’s approach is also evident in its submission as
regards the alleged les favourable treatment accorded to palm oil. In paragraph 938
of its first written submission, Malaysia argues that
the EU measures at issue accord less favourable treatment to
palm oil, imported to the EU, in favour of rapeseed oil and
soyabean oil of EU origin.
1182. However, as the panel is required to examine the treatment of the group of
products, the relevant question is not just whether palm oil from Malaysia is treated
differently to EU based rapeseed and soyabean oil. The question is whether the group

695
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Malaysia’s first written submission, para. 937
Malaysia’s first written submission, para. 937.
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of imported like products have access to consistently applied competitive opportunities
on the EU market.
1183. In other words, it is not because palm oil is not produced in the EU that a measure
which impacts that agricultural commodity demonstrates that there is less favourable
treatment of palm oil within the meaning of the GATT 1994. The rules applicable to
soyabean and rapeseed oil are also origin neutral. In reality it is commercially
inconvenient for Malaysia that an agricultural commodity that it happens to produce is
high ILUC risk but this is not dispositive of a discrimination claim.
1184. The European Union further notes that Malaysia has not elaborated upon its
argument that the 7 % maximum share accords less favourable treatment to
conventional biofuels than to other biofuels made from other feedstocks. The EU is not
required to speculate as to how such a claim could be substantiated and notes that in
this respect Malaysia has clearly failed to establish a prima facie case that the 7 %
maximum share violates Article III:4 of the GATT 1994 as it has advanced no argument
seeking to prove the less favourable treatment. Indeed, as already identified above,
there is an obvious inconsistency with Malaysia’s claims as to how the relevant market
should be defined and which products should be considered as “like” for these purposes
8.3.4. Conclusion
1185. The European Union submits that Malaysia’s claim that the European Union has
acted inconsistently with the national treatment obligation under Article III:4 of the
GATT 1994 is premised on a number of critical errors in terms of analytical approach
and is not adequately substantiated by facts. Accordingly, the European Union invites
the Panel to reject this claim.
1186. Should the Panel find that the measures are inconsistent with any of the provisions
of the GATT invoked by the complainants, the European Union submits, in the
alternative, that any such inconsistency would be justified under Article XX of the GATT
1994.
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8.4. Article XI
8.4.1. Malaysia’s arguments
1187. Malaysia submits that the high ILUC-risk cap, the high ILUC-risk phase out and low
ILUC-risk certification restrict the importation of oil palm crop-based biofuel and palm
oil and therefore, fall within the purview of Article XI of the GATT 1994. 697
1188. According to Malaysia:
a measure may fall under both Articles III:4 and XI:1 of the
GATT 1994 … An assessment of consistency with Article III:4
of the GATT 1994 would focus on whether the measure affects
the conditions of competition on the domestic market, i.e.,
whether it has a detrimental impact on the competitive
conditions on the imported products, while an assessment of
consistency with Article XI:1 of the GATT 1994 would focus
on the opportunities (de jure or de facto) for importation, i.e.,
whether the measure has a limiting effect on the quantity of
the product being imported698
1189. In Malaysia’s view, the EU’s measures:
are inconsistent with Article III:4 of the GATT 1994 because
they single out oil palm crop-based biofuel and palm oil, affect
the competitive opportunities of these products on the EU
market … The same measures … are inconsistent with Article
XI:1 of the GATT 1994 because they have the effect of
restricting the importation of oil palm crop-based biofuel and
palm oil into the EU market.699
1190. Malaysia maintains that the EU’s measures “limit de facto the quantities of the
products at issue that are imported in the EU”700. Because there is no demand for palm
oil biofuels that are not eligible for the EU renewable energy targets “the high ILUCrisk cap and the high ILUC-risk phase out restrict the importation of” these biofuels.701
The same would hold with regard to the low ILUC-risk certification because that
certification is neither effective nor practicable and the European Union has failed to
adopt detailed rules for allowing that certification. 702 The very same measures “will
indirectly, but indisputably, also adversely affect, and eventually stop, the importation
of palm oil used by EU producers of oil palm crop-based biofuel.”703
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8.4.2. Legal Standard
1191. Malaysia’s claim raises the question of the relation between Article XI and article
III of the GATT 1994.
1192. That question was considered in Canada – FIRA. The Panel held:
The Panel shares the view of Canada that the General
Agreement distinguishes between measures affecting the
"importation" of products, which are regulated in Article XI:1,
and those affecting "imported products", which are dealt with
in Article III. If Article XI:1 were interpreted broadly to cover
also internal requirements, Article III would be partly
superfluous. Moreover, the exceptions to Article XI:1, in
particular those contained in Article XI:2, would also apply to
internal requirements restricting imports, which would be
contrary to the basic aim of Article III. The Panel did not find,
either in the drafting history of the General Agreement or in
previous cases examined by the CONTRACTING PARTIES, any
evidence justifying such an interpretation of Article XI.704
1193. Moreover, in India – Autos India the Panel considered that:
it … cannot be excluded a priori that different aspects of a
measure may affect the competitive opportunities of imports
in different ways, making them fall within the scope either of
Article III (where competitive opportunities on the domestic
market are affected) or of Article XI (where the opportunities
for importation itself, i.e. entering the market, are affected),
or even that there may be, in perhaps exceptional
circumstances, a potential for overlap between the two
provisions, as was suggested in the case of state trading.705
1194. The same panel also added that:
The use of the word "quantitative" in the title of Article XI of
the GATT 1994 informs the interpretation of the words
"restriction" and "prohibition" in Article XI:1, suggesting that
the coverage of Article XI includes those prohibitions and
restrictions that limit the quantity or amount of a product
being imported or exported. This provision, however, does not
cover simply any restriction or prohibition. Rather, Article
XI:1 refers to prohibitions or restrictions "on the importation
… or on the exportation or sale for export". Thus, in our view,
not every condition or burden placed on importation or
exportation will be inconsistent with Article XI, but only those
that are limiting, that is, those that limit the importation or
exportation of products. Moreover, this limitation need not be
demonstrated by quantifying the effects of the measure at
issue; rather, such limiting effects can be demonstrated
704
705

Panel Report, Canada – FIRA, para. 5.14.
Panel Report, India – Autos, paras. 7.222-7.224 (footnotes omitted, underlined added).

242

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

through the design, architecture, and revealing structure of
the measure at issue considered in its relevant context.” 706
… it is the nature of the measure as a restriction in relation to
importation which is the key factor to consider in determining
whether a measure may properly fall within the scope of
Article XI:1.707
… the need to identify not merely a condition placed on
importation, but a condition that is limiting, i.e. that has a
limiting effect. In the context of Article XI, that limiting effect
must be on importation itself.”708
1195. In summary, it follows that there is no presumption as to some preordained or
systemic balance between the Articles III and XI. However, only measures that
constitute a prohibition or a restriction on importation and that impose a condition on
importation itself capable of limiting the quantity of imports of a product may fall within
the purview of Article XI. On the other hand, internal regulatory measures fall within
the purview of Article III.
1196. When faced with a claim that the same Member’s measure falls within the purview
of the two provisions, a panel should be mindful that there may be specific situations
where a Member’s measure may have aspects falling within the scope of Article XI and
other aspects falling within the scope of Article III.
1197. A panel should apply the customary rules of interpretation of international law when
dealing with such claims and that requires also reading each Article in relation to other
potentially relevant provisions and applying the principle of effectiveness so that no
provision is made futile. Therefore, a panel should pay particular attention to the fact
that if Article XI:1 were interpreted broadly to cover any internal regulatory measure,
Article III would be partly superfluous, and likewise the exceptions to Article XI:1, in
particular those contained in Article XI:2, would also apply to internal requirements
restricting imports, which would be contrary to the basic aim of Article III.
1198. Moreover, as the Panel in Canada – FIRA explained, admitting a broad overlap
between the two provisions would not respect their wording because the GATT
“distinguishes between measures affecting the "importation" of products, which are
regulated in Article XI:1, and those affecting "imported products", which are dealt with
in Article III.”709

Appellate Body Report, Argentina – Import Measures, para. 5.217 (referring to the Appellate Body Reports,
China – Raw Materials, paras. 319-320).
707
Panel Report, India – Autos, paras. 7.257-7.261 (footnotes omitted and underlined added).
708
Panel Report, India – Autos, para. 7.270 (underlined added).
709
Panel Report, Canada – FIRA, para. 5.14.
706

243

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

1199. It follows therefore from the ordinary meaning of those provisions and their
context, that in general Article III and Article XI apply to a different category of
measures, unless particular circumstances justify applying the two provisions (e.g.
when different aspects of a given measure fall within each provision).
8.4.3. Analysis
1200. Malaysia’s line of argument implies that any internal regulatory measure which is
at odds with Article III of the GATT 1994 (because it negatively affects the competitive
opportunity of imported product) would also automatically be at odds with Article XI of
the GATT 1994.
1201. While Malaysia pretends that this would be a case by case assessment since the
analysis would focus on different aspects of the measure, in reality what Malaysia does
is to examine “the same measures” under two different provisions and to recast the
decrease in internal demand induced by the less favourable treatment afforded by an
internal regulatory measure to imported products as a quantitative import restriction.
1202. However, any hypothetical negative effect of the high ILUC-risk cap and high ILUCrisk phase-out on the import of palm oil biofuels in the European Union is not due to
the fact that the high ILUC-risk cap and the high ILUC-risk phase-out impose or make
effective a condition limiting the quantity of imports of those products, but - according
to Malaysia itself - the consequence of a purely internal event, i.e. a supposed decrease
in domestic demand for those products due to their reduced eligibility for the EU
renewable energy target.
1203. By the same token, any hypothetical negative effect on palm oil would be the
consequence of the decreased production of palm oil based biofuels in the European
Union, which incidentally could translate in to less palm oil imports in the European
Union, but not of a measure that limits the opportunities for imported products to enter
the EU market. Hence, also for palm oil imports Malaysia does not identify a restriction
on import.
1204. Moreover, with respect to palm oil it should be considered that palm oil is imported
in the European Union for many different purposes and uses. Therefore, the EU’s
measures challenged by Malaysia are not capable of affecting in any way the import in
the European Union of as much palm oil as it might be required by the various EU
industries that use it as raw material. Hence, the high ILUC-risk cap, the high ILUCrisk cap phase-out neither have the effect of limiting the quantity of palm oil that can
be imported in the European Union, nor do they constitute a condition to be fulfilled in
order to access the EU internal market.
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1205. For the same reasoning also the low ILUC-risk certification does not constitute a
measure that falls within Article XI of the GAT 1994. The low-ILUC risk certification
allows high ILUC risk crop based biofuels (that normally would not be eligible under
the EU renewable energy targets) to be considered nevertheless eligible. Therefore,
the low ILUC-risk certification does not create a burden, for biofuels imported into the
European Union market. It is rather a measure favorable to the producers of high-ILUC
risk crops, not a measure that puts them at any disadvantage. Since this measure does
not negatively affect the competitive condition of palm oil based biofuels in the EU
market, it is also incapable or affecting their imports and even less capable of
incidentally limiting the quantity of palm oil that can be imported in the European
Union.
1206. Regardless of Malaysia’s arguments to the contrary, this case is therefore not
comparable to the measures assessed by the panels in Colompia – Ports of entry and
EU – Energy Package. The measures examined in those cases had the effect of
physically limiting the entry channels for imported products to the market of the
Member imposing those measures. They had a clear quantitative nature and were
considered to be import restrictions in the light of the very peculiar facts of the case.710
Moreover, in those cases there was no issue of concurrent application of Article III of
the GATT 1994.
1207. In practice, Malaysia creates a general presumption that any measure falling within
Article III may also fall within Article XI:1, because it may have some effect on imports.
However, such an interpretation would not respect the ordinary meaning of the words
contained in Articles XI and III and would make Article III superfluous and render the
exceptions to Article XI:1 applicable to internal requirements.
1208. Malaysia position is very far reaching. After all, any internal regulation will have
some effects on imported and domestic products by requiring producers to adapt their
products to that regulatory requirement. However, if the impact on foreign producers
would be considered automatically an import restriction, Members would be precluded
from adopting almost any internal regulatory measure because they would
systematically violate Article XI.
1209. In summary, the detrimental impacts on commercial opportunities that result from
the application of an internal regulation are not sufficient to re-cast that internal
regulation into a measure through which a prohibition or restriction on the importation
of a product is instituted or maintained.

710

Panel Reports, Colombia – Ports of Entry, paras. 7.273 – 7.274; Panel Report, EU – Energy Package, paras.
7.987 - 7.989, 7.992 – 7.994.
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1210. Finally, it should also be underlined that there is no practical need to follow
Malaysia’s interpretation as regards the concurrent application of Articles XI and III of
the GATT 1994 in the present case. Indeed, to the extent that any possible decrease
in imports of palm oil or palm-oil based biofuels is the consequence of the less
favourable treatment accorded to those products, once that less favourable treatment
is removed, there would also be no import restriction anymore. In the opposite
scenario, e.g. the treatment is no less favourable or it is justified under Article XX of
the GATT 1994, then there would be nothing more to do to comply with Article XI of
the GATT 1994, because in Malaysia own construction either there would be no de
facto import restriction or that restriction would be justified under Article XX of the
GATT 1994..
8.5. Article X:3(a) of the GATT 1994
1211. Malaysia submits that the measures at issue, notably the high ILUC-risk cap, the
high ILUC-risk phase out, and low ILUC-risk certification, are administered in a manner
that is not impartial and/or reasonable, and, therefore, are inconsistent with Article
X:3(a) of the GATT 1994.711
1212. Malaysia considers that the high ILUC-risk cap and the high ILUC-risk phase out in
a manner that is neither impartial nor reasonable because they are based on/apply the
concept of high ILUC-risk, for which, allegedly, there is insufficient scientific support
and cannot be directly observed, measured or otherwise established. 712
1213. Malaysia also considers that the low ILUC-risk certification, is administered in a
manner that is not reasonable because the EU has, to date, failed to adopt
implementing legislation, providing for detailed rules that would allow for products to
be certified as having low ILUC-risk.713
1214. The European Union considers that this claim has to be rejected for the following
reasons.
8.5.1. The high ILUC-risk cap and the high ILUC-risk phase out fall outside the
scope of Article X:3(a) of the GATT 1994.
1215. The European Union submits that, insofar as Malaysia complains about the high
ILUC-risk cap and the high ILUC-risk phase out as such, they fall outside the scope of
Article X:3(a) of the GATT 1994.
1216. Article X:3(a) of the GATT 1994 provides that:

711
712
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Malaysia first written submission, para. 959.
Malaysia first written submission, para. 969.
Malaysia first written submission, para. 970.
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Each contracting party shall administer in a uniform, impartial
and reasonable manner all its laws, regulations, decisions and
rulings of the kind described in paragraph 1 of this Article.
1217. The Appellate Body interpreted Article X:3(a) in the sense that:
The text of Article X:3(a) clearly indicates that the
requirements of 'uniformity, impartiality and reasonableness'
do not apply to the laws, regulations, decisions and rulings
themselves, but rather to the administration of those laws,
regulations, decisions and rulings. The context of Article
X:3(a) within Article X, which is entitled 'Publication and
Administration of Trade Regulations', and a reading of the
other paragraphs of Article X, make it clear that Article X
applies to the administration of laws, regulations, decisions
and rulings. To the extent that the laws, regulations,
decisions and rulings themselves are discriminatory, they can
be examined for their consistency with the relevant provisions
of the GATT 1994.714
1218. Therefore, the relevant question is whether the substance of the high ILUC-risk cap
and the high ILUC-risk phase out is administrative in nature or, instead, involves
substantive issues more properly dealt with under other provisions of the GATT
1994.715
1219. For example, the Panel in Argentina – Hides and Leather found that the measure
in question is administrative in nature essentially because it does not establish
substantive rules:
Thus, we are left with a situation where we have a written
provision, Resolution 2235, and we need to determine
whether this Resolution is substantive or administrative. In
our view it is administrative in nature and therefore properly
subject to review under Article X:3(a). Resolution 2235 does
not establish substantive Customs rules for enforcement of
export laws. … Rather, Resolution 2235 provides for a means
to involve private persons in assisting Customs officials in the
application and enforcement of the substantive rules, namely,
the rules on classification and export duties. Resolution 2235
does not create the classification requirements; it does not
provide for export refunds; it does not impose export duties.
It merely provides for a certain manner of applying those
substantive rules. This measure clearly is administrative in
nature.716
1220. By contrast, the Panel in Thailand – Cigarettes (Philippines) found that the measure
in question concerned the substantive aspects of such laws and regulations rather than
the manner in which they are put into practical effect:

Appellate Body Report, EC – Bananas III, para. 200.
Panel Report, Thailand – Cigarettes (Philippines), para. 7.869 (quoting Panel Report, Argentina – Hides and
Leather, para. 11.70). (emphasis original)
716
Panel Report, Argentina – Hides and Leather, paras. 11.71 and 11.72.
714
715
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We therefore conclude that the alleged administration of the
Thai Excise, Health and Television taxes, namely the use of
the guarantee value as the tax base and the absence of an
automatic refund mechanism, concern the substantive
aspects of such laws and regulations rather than the manner
in which they are put into practical effect. Accordingly, we
find that the Philippines' claim under Article X:3(a) in respect
of the administration of Thai Excise, Health and Television
taxes was improperly brought under Article X:3(a). We need
not therefore proceed to examine the consistency of the
concerned act with the requirements to administer in a
"reasonable, impartial and uniform" manner”. 717
1221. In the present case, Malaysia submits that the high ILUC-risk cap, the high ILUCrisk phase out and low ILUC certification, as set out in the RED II and the Delegated
Regulation, are regulations of general application pertaining to restrictions on imports
of oil palm crop-based biofuel and of palm oil and affecting the sale or use of these
products. Therefore, they would fall under Article X:1 of the GATT 1994 and, thus, also
under Article X:3(a) of the GATT 1994.718
1222. Malaysia errs with a leap of logic. If the measures in question are regulations falling
within the scope of Article X:1, this does not mean that, at the same time, they also
“administer” those regulations within the meaning of Article X:3(a) of the GATT 1994.
1223. Malaysia fails to examine whether the high ILUC-risk cap and the high ILUC-risk
phase contain substantive rules or provides for a certain manner of applying
substantive rules set out in RED II or the Delegated Regulation.
1224. The European Union submits that the RED II and the Delegated Regulation concern
substantive issues in the sense that they set out criteria to determine what constitutes
“high ILUC-risk” feedstock and the criteria to certify biofuels, bioliquids and biomass
fuels as “low ILUC-risk”.
1225. Article 26 of RED II provides, among others, that by 2030, biofuels, bioliquids and
biomass fuels produced from “high ILUC-risk” feed and food crops for which a
significant expansion of the production area into land with high-carbon stock is
observed, may not be counted towards the minimum share in the transport sector
unless they are certified as low ILUC-risk. This is a progressive phase-out of their
potential to contribute to the transport sector renewables target absent such
certification. The level of contribution of such fuels is initially capped at no more than
the 2019 consumption rate. From 2023, this level must be gradually reduced;
1226. Article 26(2) RED II also provides that the Delegated Regulation:

717
718

Panel Report, Thailand – Cigarettes (Philippines), paras. 7.982-7.988.
Malaysia, first written submission, para. 568.
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supplement[s] this Directive by setting out the criteria for
certification of low indirect land-use change-risk biofuels,
bioliquids and biomass fuels and for determining the high
indirect land-use change-risk feedstock for which a significant
expansion of the production area into land with high-carbon
stock is observed. (emphasis added)
1227. As explained above, Article 3 of the Delegated Regulation sets out two cumulative
criteria for the purposes of assessing what will constitute “high ILUC-risk” feedstock
for which a significant expansion of the production area into land with high-carbon
stock is observed.
1228. Further, the Annex identifies the “share of expansion” into land for a number of
identified cereal, sugar and oil crops, including palm oil. The figures in the Annex are
based on modelling and are further explained in the accompanying Status Report.
1229. When biofuels are produced from additional feedstock that has been grown on
previously unused land or that is the result of a productivity increase, there is a lower
risk of ILUC because that feedstock is not in competition with food and feed production
and the displacement effects should be avoided.
1230. Provided such biofuels also comply with the sustainability criteria defined in Article
29 RED II, they may be certified as “low ILUC-risk”. “Low ILUC-risk biofuels” are not
subject to the phase out provisions in Article 26(2) RED II. However, as they are
produced from food and feed crops, they remain subject to the 7% limitation in Article
26(1) RED II.
1231. Articles 4 and 5 of the Delegated Regulation define the conditions for certifying
biofuels, bioliquids and biomass fuels as “low ILUC-risk”. As already explained in the
section describing the EU Biofuels regime , Article 4 identifies three cumulative criteria
which must be satisfied, and Article 5 defines the criteria “additionality measures” must
meet in order to satisfy the requirements for certification under Article 4(b).
1232. The mere fact that the European Commission adopted the Delegated Regulation
based on delegated powers does not mean that it “administers” RED II.
1233. Under EU law “delegated regulations” are, as a matter of principle, normative acts
and not acts simply setting out implementing rules. A delegated regulation is a “nonlegislative acts of general application to supplement or amend certain non-essential
elements of the legislative act”719. Instead, implementing rules in the EU normally are
adopted by the Member States or “where uniform conditions for implementing legally
binding Union acts are needed […] [by] the Commission”.720

719
720

Article 290 TFEU.
Article 291 TFEU.
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1234. It follows from the above that the RED II and Delegated Regulation create
substantive rules regarding the high ILUC-risk cap and the high ILUC-risk phase and
do not concern the administration of these measure or the way they are put into
practical effect. The certification of low ILUC feedstock will be done via voluntary and
national schemes while the certification guidelines will seek to ensure that it is done
“in an efficient and harmonised manner”.
1235. In fact, Malaysia’s claim focuses not on the administration, within the meaning of
Article X: 3 (a) of the high ILUC-risk cap and the high ILUC-risk phase out but on the
certain flaws of these measures (essentially that the high-ILUC cannot be applied
impartially) that can be examined for consistency with other provisions of the GATT
1994.
8.5.2. The absence of the implementing act on low-ILUC certification is not
inconsistent with Article X: 3 (a) of the GATT 1994
1236. Malaysia argues that the EU acts inconsistently with Article X: 3 (a) because without
implementing legislation containing detailed rules for low-ILUC risk certification, it is
impossible for international or national, mandatory or voluntary certification schemes
to be designed and gain approval, and for producers to start preparing for certification
by collecting the necessary financial and agricultural data.721
1237. The EU submits that the adoption of the implementing act is not indispensable to
carry out low-ILUC risk certification. While certification guidelines at EU level are
certainly desirable in order to ensure a harmonised application of those criteria at
national level, they are not a condition sine qua non for the certification of low ILUCrisk biofuels. The criteria set out in the Delegate Regulation for that purpose are
already sufficiently detailed.
1238. As mentioned above, the Roundtable on Sustainable Biomaterials (RSB), a
certification organization, already offers low-ILUC risk certification before the adoption
of the certification guidelines and one biofuel producer states that it received low-ILUC
certification for its fuel production.
1239. Article 30(8) of the RED II provides that the certification guidelines seek to ensure
certification “in an efficient and harmonised manner and in particular to prevent fraud”.
In the absence of those certification guidelines it is for the Member States to verify, on
the basis of national schemes or voluntary schemes, that the biofuels they count
towards their renewable energy targets meet the low-ILUC risk criteria set out in the
RED II and in the Delegated Regulation.

721

Malaysia, first written submission, para. 970.

250

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

1240. Although the European Commission endeavoured to publish the implementing act
by 30 June 2021, it can confirm that unfortunately it has not been able to do so. On
29 June 2021, the European Commission has launched a four-week public consultation
on draft implementing rules in order to address any possible concerns. Stakeholders
provided their feedback between 29 June and 27 July 2021.722 The adoption of the
implementing act is foreseen for before the end of this year.
1241. Therefore, the present case is different than, for example, China — Raw Materials,
where the Panel found that the lack of guidelines constituted relevant evidence in
establishing unreasonable administration within the meaning of Article X:3 a).723 The
Delegated Regulation sufficiently defined the concept of low ILUC-risk criteria and
provided sufficient elements for low-ILUC certification.
8.5.3. Conclusion
1242. For the reasons outlined above, the European Union submits that the high ILUCrisk cap and the high ILUC-risk phase out fall outside the scope of Article X:3(a) of the
GATT 1994, that Malaysia failed to show that the absence of an implementing act on
low-ILUC certification is inconsistent with Article X:3(a) of the GATT 1994 and invites
the panel to reject Malaysia’s claims.
8.6. Article XX of the GATT 1994
8.6.1. The legal standard
1243. Article XX of GATT 1994 provides in its relevant part that:
Subject to the requirement that such measures are not
applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction
on international trade, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by any
contracting party of measures:
(a) necessary to protect public morals;
(b) necessary to protect human, animal or plant life or health;
[…]
(g) relating to the conservation of exhaustible natural
resources if such measures are made effective in conjunction
with restrictions on domestic production or consumption;

The
public
consultation
was
published
online
at
the
following
web
address:
http://ec.europa.eu/info/law/better-regulation/initiatives/isc-2021-03964_en (accessed on 28 November
2021) Exhibit EU-161
723
Panel Report, China — Raw Materials, para. 7.745.
722
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1244. The WTO jurisprudence developed a toolbox according to which the assessment of
a claim of justification under Article XX of GATT 1994 involves a "two-tiered
analysis":724


first, a panel must examine whether the measure at issue is provisionally
justified under at least one of the subparagraphs of Article XX; and



second, a panel must determine whether the measure is applied in a manner
that satisfies the requirements of the chapeau of Article XX.

The "first tier"
1245. According to the Appellate Body, the provisional justification under one or several
subparagraphs of Article XX requires, first, that the challenged measure "address[es]
the particular interest specified in that [sub]paragraph" 725 and, second, that "there be
a sufficient nexus between the measure and the interest protected". 726
1246. Article XX refers in its relevant part to measures which are "necessary […] to protect
public morals”, “necessary to protect life or health of humans, animals or plants" and
which “relate to the conservation of exhaustible natural resources”. Accordingly, for a
measure to be provisionally justified under these exceptions, the following elements
must be shown:


that the challenged measure addresses a Member's interest in
protecting the respective values; and



that the measure is "necessary" to protect those values or that it
“relates to” the conservation of those values.

a. The meaning of "public morals"
1247. The panel in US – Gambling noted that the content of the concept of public morals
"can vary in time and space, depending upon a range of factors, including prevailing
social, cultural, ethical and religious values".727 For this reason,
Members should be given some scope to define and apply for
themselves the concepts of "public morals" and "public order"
in their respective territories, according to their own systems
and scales of values.728

See e.g. Appellate Body Report, US – Gasoline, page 22, Appellate Body Report, Dominican Republic – Import
and Sale of Cigarettes, para. 64; Appellate Body Report, Brazil – Retreaded Tyres, para. 139; and Appellate Body
Report, EC – Seal Products, para. 5.169.
725
See e.g. Appellate Body Report, US – Gambling, para. 292.
726
Appellate Body Report, US – Gasoline, pages 17-18; Appellate Body Report, US – Gambling, para. 292.
727
Panel Report, US – Gambling, para. 6.461.
728
Panel Report, US – Gambling, para. 6.461.
724
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1248. This understanding was later confirmed with regard to Article XX(a) by the panels
in EC – Seal Products and Brazil – Taxation.
1249. In US – Tariff Measures on Certain Goods from China, the panel stated that based
on dictionary definitions, the ordinary meaning of the terms “public morals” "refers to
a set of habits of life relating to right and wrong conduct (i.e. societal values) that
belong to, affect or concern a community or a nation." It again confirmed that "the
content and scope of this concept may vary from one WTO Member to another,
influenced by each Member's systems and scales of values." 729
1250. In past disputes, policies covered under the public morals exception have
addressed issues such as money laundering, organized crime, fraud, underage
gambling, and pathological gambling;730 content review to prevent the dissemination
of cultural goods with a negative impact on a Member's public morals; 731 and public
concerns related to seal welfare.732
b. The meaning of "life or health of humans, animals or plants"
1251. Panels and the Appellate Body have examined the design and structure of a
challenged measure to decide whether its objective is the protection of "human, animal
or plant life or health", showing deference to Members' policies.
1252. The meaning of this phrase is not controversial and previous panels have
recognized a broad range of policies as protecting human, animal or plant life or health,
such as measures to reduce air pollution733 and measures to reduce the risks arising
from the accumulation of waste tyres, including the protection of monkeys in the
wild.734
c. The meaning of "conservation of exhaustible natural resources"
1253. Exhaustible natural resources comprise both non-living and living resources.
Examples of non-living resources from the case law are clean air and mineral resources
such as petroleum and iron ore.735
1254. The Appellate Body interpreted exhaustible natural resources ”in the light of
contemporary concerns of the community of nations about the protection and
conservation of the environment”, taking into account definitions in international

Panel Report, US – Tariff Measures, paras. 7.115 and 7.116.
Panel Report, US – Gambling, paras. 6.481-6.487.
731
Appellate Body Report, China – Publications and Audiovisual Products, paras. 206-233.
732
Panel Report, EC – Seal Products, paras. 7.415-7.421 and 7.631.
733
Panel Report, US – Gasoline, para. 6.21.
734
Panel Report, Brazil – Retreaded Tyres, paras. 7.108 and 7.115.
735
Appellate Body Report, US – Gasoline, page 14; Appellate Body Report, US – Shrimp, para. 128.
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environmental agreements, concluding that it covers also living natural resources. 736
The Appellate Body and GATT panels have found the following to be living exhaustible
natural resources: migratory sea turtles,737 salmon and herring,738 tuna,739 and
dolphins.740
1255. Of note, a species does not need to be listed under Appendix I of CITES or listed
as “critically endangered” by the IUCN to qualify as an exhaustible natural resource.
1256. Take, for instance, the once most numerous bird on Earth. In North America,
passenger pigeons once flocked in the billions:
In the autumn of 1813, […] the air was literally filled with
Pigeons; the light of noon-day was obscured as by an
eclipse... Before sunset I reached Louisville, distant from
Hardensburgh fifty-five miles. The Pigeons were still passing
in undiminished numbers and continued to do so for three
days in succession.741
1257. A century later, the last of these pigeons, a female called Martha (after George
Washington’s wife), passed away in the Cincinnati Zoo.
1258. If there is one thing that (natural) history has taught us, it is that all living animals
are exhaustible and can vanish at the hands of humankind in a split of a geological
second.
d. Articles XX(b) and XX(g) protect similar values
1259. There are certainly nuances and differences between subparagraphs (b) and (g) of
Article XX. It is well understood that the close link between subparagraphs (b) and (g)
does not mean that these are identical provisions. Otherwise, at least one of the
provisions would be redundant. As noted by the Appellate Body in US – Gasoline, under
the general rule of interpretation contained in the Vienna Convention on the Law of
Treaties:
interpretation must give meaning and effect to all the terms
of a treaty” and “[a]n interpreter is not free to adopt a reading
that would result in reducing whole clauses or paragraphs of
a treaty to redundancy or inutility.742

Appellate Body Report, US – Shrimp, paras. 128-131.
Appellate Body Report, US – Shrimp, para. 132.
738
Panel Report, Canada – Salmon and Herring, paras. 3.27, 3.29 and 4.4.
739
Panel Report, US – Tuna from Canada, paras. 3.8, 3.13 and 4.9.
740
Panel Report, US – Tuna II (Mexico) (Article 21.5), paras. 7.524-7.525.
741
John James Audubon, Birds of America, Plate 62, The Passenger Pigeon, https://www.audubon.org/birds-ofamerica/passenger-pigeon (Exhibit EU-179).
742
Appellate Body Report, US – Gasoline, page 23.
736
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1260. However, let’s take one step back and imagine that Article XX(g) would not have
been there. Would that mean that endangered species covered, for instance, by
Appendix I of CITES, would not be protected by Article XX?
1261. Of course not. The only sensible reading is that, absent XX(g), the protection of life
and health of animals, plants or humans in Article XX(b) also covers rare and
endangered species.
1262. This shows how closely knitted is the fabric of the Article XX exceptions and
provides further textual and contextual support to the European Union’s position that
the measures at issue are jointly held by the three-pillar exceptions approach
embraced by the regulator.
e. The definition of policy objectives and the choice of a level of protection
1263. It is well-established that it is for each Member to set its own policy objectives
within the scope of each of the areas of public interest enumerated in Article XX of
GATT 1994.743
1264. It is also each Member's prerogative to select the level of protection it wants to
obtain through the measure or the policy it chooses to adopt. 744
f.

The “necessary” and "relate to" tests are very similar

1265. While the language in paragraphs (a), (b) and (g) of Article XX may differ with
regard to the required nexus, or connection (i.e. the first two letters refer to measures
which need to be "necessary", while letter (g) uses "relate to"), the legal tests under
these subparagraphs of Article XX of GATT 1994 are in practice very similar. Thus, the
"necessity" test in Articles XX(a) and (b) and the "relate to" test in Article XX(g) seek
in essence to establish whether the measures at issue are "rational and reasonable" in
their design, while the chapeau addresses in principle their application.
1266. Indeed, in the framework of the necessity test, the Appellate Body explained in
Brazil – Retreaded Tyres that a measure contributes to the achievement of the
objective when there is "a genuine relationship of ends and means between the
objective pursued and the measure at issue".745 Similarly, the Appellate Body has found
that, for a measure to "relate to" conservation in the sense of Article XX(g), there must
be "a close and genuine relationship of ends and means". 746

Appellate Body Report, US – Gasoline, page 22; Appellate Body Report, Brazil – Retreaded Tyres, para. 140.
Appellate Body Report, Korea – Various Measures on Beef, para. 176; Appellate Body Report, EC – Asbestos,
para. 168; Appellate Body Report, Brazil – Retreaded Tyres, para. 140; Appellate Body report, EC – Seal
Products, para. 5.200.
745
Appellate Body Report, Brazil – Retreaded Tyres, para. 145.
746
Appellate Body Reports, China – Raw Materials, para. 355.
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744
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1267. This conclusion of similar tests in practice finds further support in the idea that
Members should not be encouraged to arbitrarily shield a measure under one or
another exception, solely on the consideration that different intensity tests apply with
regard to the connection between the measure at issue and the objective sought.
1268. It seems that some WTO Members perceive the necessity test as being more
onerous, and they may be running away from it, preferring to defend their measures,
each time that is possible, under the “relate to” in Article XX(g). In other words, in
choosing the provision under which they defend their measures, the most important
factor is the choice of “relate to” over “necessary”, the perceived intensity of the legal
test, and not the values protected and the provision under which those values may
better fit.
1269. It is precisely this approach that has to be discouraged. A Member should not be
able to circumvent the legal test in the more specific provision by hiding under a legal
test in what it perceives as a more permissive provision. Instead of playing with words,
one should get to the heart of the matter, to their meaning.
1270. Moreover, the chapeau analysis may also serve as a tool to approach the necessity
and “relate to” legal tests. For instance, while the Appellate Body in US - Shrimp did
not examine the availability of less trade-restrictive alternative measures under the
“relate to” test in Article XX (g) (as it would do under the necessity test in Articles
XX(a) and(b)), it discussed nevertheless the availability of other courses of action to
achieve the same policy goal as part of the chapeau assessment.747 Therefore, the
necessity and “relate to” tests converge not only on the intensity of the required
connection (“close and genuine relationship of ends and means”) but also on the level
of the comparative analysis with other alternatives, to determine whether they are less
trade restrictive and make an equivalent contribution to the objectives pursued.
1271. Thus, the entirety of the legal structure of Article XX accommodates the European
Union’s position in the present proceedings.
1272. In light of the above, for a measure to be justified under Article XX of the GATT
1994, a panel's analysis boils down to determining whether the measure is rational
and reasonable both in its design and in its application.748
1273. In the present case, the European Union will demonstrate that there is, indeed, a
close and genuine relationship of ends and means between the measures at issue and

747
748

Appellate Body Report, US - Shrimp, paras. 161 and following.
Appellate Body Report, US – Gasoline, p. 22; Appellate Body Report, US – Shrimp, paras. 121 and 156.
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the protection of public morals, of life and health of humans, animals and plants, and
the conservation of exhaustible natural resources.
g. The meaning of "necessary"
1274. As the Appellate Body has explained, the "necessity" of a measure must be
assessed through a "process of weighing and balancing of a series of factors"749.
According to the Appellate Body, the relevant factors include, in particular, the
following:750


the relative importance of the objective pursued by the measure;



the contribution of the measure to that objective; and



the restrictive effect of the measure on international commerce.

1275. The Appellate Body has stated that panels enjoy certain latitude in setting out their
approach to determine the contribution of a measure to its objective. That approach
may be performed in qualitative or quantitative terms. Ultimately, the choice of the
approach to be followed "depends on the nature, quantity and quality of the evidence
existing at the time the analysis is made".751
1276. In Brazil – Retreaded Tyres the Appellate Body noted that the more restrictive is
the impact of the measure on international trade, the more difficult it is for the measure
to be considered necessary.752
1277. Following the above analysis, the challenged measure should, in most cases, be
compared with alternative measures that the complaining party has the burden to
identify, which would have to be less trade restrictive, while making an equivalent
contribution to achieving the desired level of protection of the relevant objective, in
order for the measure at issue to fail under Article XX. 753
1278. The alternative measure must be "reasonably available".754 A measure is not
reasonably available "if it is merely theoretical in nature, for instance where the
responding member is incapable of taking it",755 or "where the measure imposes an

See e.g. Appellate Body Report, Korea – Various Measures on Beef, para. 164; and Appellate Body Report,
EC – Seal Products, para. 5.169.
750
Appellate Body Report, Korea – Various Measures on Beef, para. 164; Appellate Body Report, Brazi l–
Retreaded Tyres, paras. 156 and 178; Appellate Body Report, China – Publications and Audiovisual Products,
paras. 237-249; Appellate Body Report, EC – Seals products, para. 5.169.
751
Appellate Body Report, Brazil – Retreaded Tyres, paras. 145 and 146; Appellate Body Report, EC – Seal
Products, para. 5.221.
752
Appellate Body Report, Brazil – Retreaded Tyres, para. 150.
753
See e.g. Appellate Body Report, Brazil – Retreaded Tyres, para. 156; and Appellate Body Report, EC – Seal
Products, paras. 5.169 and 5.261.
754
Appellate Body Report, US – Gambling, para. 307.
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undue burden […], such as prohibitive costs or substantial technical difficulties" on
either the responding Member756 or the industry concerned.757
h. The meaning of "in conjunction with restrictions on domestic production or
consumption"
1279. The phrase “made effective in conjunction with” denotes a requirement of “evenhandedness” in the imposition of restrictions on imported and domestic products. 758
1280. However, this “requirement of even-handedness” does not require identical
treatment of domestic and imported products.759
1281. In sum,
Article XX(g) permits trade measures relating to the
conservation of exhaustible natural resources if such trade
measures work together with restrictions on domestic
production or consumption, which operate so as to conserve
an exhaustible natural resource.760
1282. Importantly, the chapeau requirement with regard to arbitrary and unjustifiable
discrimination between countries where the same conditions prevail was also rightly
interpreted as an expression of even-handedness.761
1283. To illustrate this concept it is useful to remember that the Appellate Body has
acknowledged that Article XX(g) can be invoked also for the conservation of living
natural resources. Therefore, for instance a WTO Member could adopt measures for
protecting the life of wild fauna or flora either under Article XX(b) or under Article XX(g)
because by so doing it is protecting the health and life of plants or animals but it is
also conserving natural resources. In either case, those measures would be subject to
an even-handedness requirement.

The "second tier"
1284. Under the second step the Panel must consider whether the measure is "applied"
in a manner that would constitute:


"a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail"; or

Appellate Body Report, EC – Asbestos, paras. 172-174; Appellate Body Report, Korea – Various Measures on
Beef, para. 180.
757
Appellate Body Report, EC – Seal Products, para. 5.277.
758
Appellate Body Report, US – Gasoline, pages 20-21; Appellate Body Report, US – Shrimp, para. 144.
759
Appellate Body Report, US – Gasoline, page 21.
760
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"a disguised restriction on international trade".

1285. Existing case law has focused on the first two standards of the chapeau ("arbitrary"
or "unjustifiable" discrimination). The third standard ("disguised restriction on
international trade") is usually applied together with the first two standards. In this
regard, the Appellate Body has observed that the three standards of the chapeau
"impart meaning to one another" and may overlap.762
1286. According to the Appellate Body, discrimination within the meaning of the chapeau
of Article XX of GATT 1994 "results …when countries in which the same conditions
prevail are differently treated".763 Where this is the case, a panel should examine
whether the resulting discrimination is "arbitrary" or "unjustifiable". 764
1287. The Appellate Body has observed that an assessment of whether there is
discrimination between countries where the conditions prevailing are "the same" is
both a predicate for, and necessarily informs, a panel's examination as to whether such
discrimination is arbitrary or unjustifiable.765 In determining which "conditions"
prevailing in different countries are relevant for purposes of establishing "arbitrary" or
"unjustifiable" discrimination, pertinent context may be found in the particular
subparagraph(s) of Article XX of GATT under which a measure has been provisionally
justified.766
1288. The Appellate Body has further clarified that whether a measure is "applied" in a
particular manner "can most often be discerned from the design, the architecture, and
revealing structure of a measure".767 It is thus relevant to look at those elements
together with the actual application of the measure.
1289. The Appellate Body has remarked that the nature and quality of the discrimination
relevant under the chapeau is different from that found to be inconsistent with the
substantive obligation (e.g. Articles I:1 and III:4).768 Nonetheless, according to the
Appellate Body, "this does not mean that the circumstances that bring about the

Appellate Body Report, US – Gasoline, page 16.
Appellate Body Report, US – Shrimp, para. 165; Appellate Body Report, EC – Seal Products, para. 5.303.
764
Appellate Body Report, US – Shrimp, para. 165; Appellate Body Report, EC – Seal Products, para. 5.303;
Appellate Body, US – Tuna II (Article 21.5 – Mexico), footnote 1015.
765
Appellate Body Reports, EC – Seal Products, para. 5.317; Appellate Body Report, US – Tuna II (Article 21.5 –
Mexico), para. 7.301.
766
Appellate Body Reports, EC – Seal Products, paras. 5.300-5.301; Appellate Body Report, US – Tuna II (Article
21.5 – Mexico), para. 7.301.
767
Appellate Body Reports, EC – Seal Products, para. 5.302.
768
Appellate Body Report, US – Gasoline, page 23. See also, Appellate Body Report, US – Shrimp, para. 150;
and Appellate Body Reports, EC – Seal Products, para. 5.298; Appellate Body Report, US – Tuna II (Article 21.5
– Mexico), footnote 1015.
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discrimination cannot be the same as those that led to the finding of a violation of a
substantive provision".769
1290. According to the Appellate Body, "the analysis of whether discrimination is arbitrary
or unjustifiable should focus on the cause of the discrimination, or the rationale put
forward to explain its existence".770 The Appellate Body has further explained that "one
of the most important factors" in the assessment of arbitrary or unjustifiable
discrimination is whether the discrimination "can be reconciled with, or rationally
related to, the policy objective with respect to which the measure has been
provisionally justified" under one of the subparagraphs of Article XX. 771 The Appellate
Body, nevertheless, has cautioned that "this is not the sole test, and that, depending
on the nature of the measure at issue and the circumstances of the case at hand, there
could be additional factors that may also be relevant to the overall assessment. 772
1291. In practice, the grounds cited by the Appellate Body in order to find that the
measure at issue resulted in arbitrary or unjustified discrimination include the
following:


the existence of non-discriminatory alternatives;773



the failure to make "comparable efforts" to "facilitate access" to goods from all
Members774, including in particular the failure to make "comparable efforts" to
negotiate in good faith agreements for that purpose;775



the fact that discrimination resulted from the failure to take into account
different circumstances that may occur in the territories of other Members; 776



the fact that discrimination resulted from the application of a "rigid and
unbending requirement" that other Members adopt "essentially the same"
regulatory standards as the responding Member, rather than standards which
are of "comparable effectiveness";777

Appellate Body Reports, EC – Seal Products, para. 5.298.
Appellate Body Report, US – Tuna II (Article 21.5 – Mexico), para. 7.329, referring to Appellate Body Report,
Brazil – Retreaded Tyres, para. 226.
771
Appellate Body Reports, EC – Seal Products, para. 5.306; Appellate Body Report, Brazil – Retreaded Tyres,
para. 7.329.
772
Appellate Body Reports, EC – Seal Products, para. 5.321; Appellate Body Report, US – Tuna II (Article 21.5 –
Mexico), para. 7.316.
773
Appellate Body Report, US – Gasoline, page 16.
774
Appellate Body Report, US – Shrimp (Article 21.5 – Malaysia); Appellate Body Report, EC – Seal Products,
para. 5.337.
775
Appellate Body Report, US – Shrimp, paras. 166 and 172. Appellate Body Report, US – Shrimp (Article 21.5
– Malaysia), paras. 119-124.
776
Appellate Body Report, US – Shrimp, paras. 163-164.
777
Appellate Body Report, US – Shrimp, para. 177. Appellate Body Report, US – Shrimp (Article 21.5 – Malaysia),
paras. 140-144.
769
770
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the fact that the measure is applied in a manner that breaches "minimum
standards of transparency and procedural fairness"; 778



the application of "ambiguous criteria" that accord "broad discretion" to the
implementing authorities.779

1292. The European Union will show that none of these circumstances arise in the case
at hand.
1293. Finally, the European Union considers that the text and aim of the chapeau requires
an examination of the multiple objectives of the measures at issue.

Burden of proof
1294. Article XX is in the nature of an affirmative defence. A responding party invoking
an affirmative defence bears the burden of demonstrating that its measure satisfies
the requirements of that defence.780 In the context of Article XX (a), (b) and (g) of
GATT 1994 this means that it is for the European Union to demonstrate that the
measures at issue fulfil the conditions of those subparagraphs and are applied in
conformity with the chapeau of Article XX.781
1295. However, the Appellate Body has clarified that, in establishing the necessity of a
measure, the responding party does not have to "show, in the first instance, that there
are no reasonably available alternatives to achieve its objectives". 782 Rather, it is for
the complaining Member "to identify possible alternatives to the measures at issue that
the responding Member could have taken". 783 If the complaining Member has put
forward a possible alternative, the responding Member may seek to show that the
measure in question is not, in fact, "reasonably available" or that it is not a genuine
alternative because it would fail to achieve the desired level of protection.784 Finally,
the Appellate Body has also clarified, in US – Wool Shirts and Blouses, that when a
party makes a positive factual affirmation it may reasonably be expected to adduce
evidence in support of such affirmation, and this observation also applies in the context
of Article XX. Thus, for example, to the extent that Malaysia affirms that the EU

Appellate Body Report, US – Shrimp, paras. 177-184.
Appellate Body Reports, EC – Seal Products, paras. 5.324-5.329.
780
Appellate Body Report, US – Gambling, para. 309. See also Appellate Body Report, US –Gasoline, pages 2223; Appellate Body Report, US – Wool Shirts and Blouses, pages 15-16; Appellate Body Report, US – FSC (Article
21.5 – EC), para. 133.
781
Appellate Body Report, US – Gambling, para. 309.
782
Appellate Body Report, Brazil – Retreaded Tyres. See also Appellate Body Report, US – Gambling, paras. 309
and 156.
783
Appellate Body Report, Brazil – Retreaded Tyres, para. 156. See also Appellate Body Report, US – Gambling,
para. 310.
784
Appellate Body Report, Brazil – Retreaded Tyres, para. 156. See also Appellate Body Report, US – Gambling,
para. 311.
778
779

261

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

measures are “trade restrictive” it must support that affirmation with evidence. To the
extent that it affirms that the EU measures are “particularly” or “significantly” trade
restrictive (or any other qualifier that speaks to the alleged nature or degree of trade
restriction) it must equally adduce evidence to that effect. And to the extent that it
affirms that an alternative measure would be less trade restrictive than the EU
measures and be capable of making an equivalent contribution to the intertwined
objectives, it must also adduce evidence to that effect.
8.6.2. Relevant Facts

The measures at issue are part of a comprehensive set of policies to address
climate breakdown and biodiversity collapse, and to protect public morals in
the European Union
1296. The measures at issue are part of a comprehensive set of policies to address climate
breakdown, environmental protection and biodiversity collapse, and to protect public
morals in the European Union.
1297. The European Union refers to the previous explanations contained in this
submission (in particular the Sections 4 and 5) demonstrating that there are numerous
legal instruments that reflect the European Union’s approach on these matters.
1298. Environmental protection, including combating climate change, is part of the
European Union’s constitutional fabric, as embedded in Article 191 (1) TFEU. The
European Union and its Member States are parties to a multitude of international
environmental conventions. However, as the European Union’s level of ambition is
usually higher than the lowest common denominator reflected in those instruments,
the European Union has adopted a comprehensive set of measures to address climate
change, environmental protection and biodiversity loss, which often go beyond that
framework. This set of measures is constantly developing, new instruments are added
and the EU environmental approach becomes more inclusive with time.
1299. Among the comprehensive measures taken by the European Union there are the
Emissions Trading System (ETS),785 CO2 standards for vehicles,786 the energy
efficiency directive,787 the effort sharing regulation788, the Land use and forestry

https://ec.europa.eu/clima/policies/ets_en.
https://ec.europa.eu/clima/policies/transport/vehicles_en.
787
https://ec.europa.eu/energy/topics/energy-efficiency/targets-directive-and-rules/energy-efficiencydirective_en.
788
https://ec.europa.eu/clima/policies/effort/regulation_en.
785
786
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regulation (LULUCF regulation)789 and all the other measures mentioned in the
background chapter.
1300. The fact that concerns about climate change and biodiversity loss are at the core
of the measures challenged by Malaysia, is reflected in the recitals of the Renewable
Energy Directives (both RED I and RED II).790

Climate change induced by oil palm-caused deforestation
1301. In the State of the Planet, 20 years ago, David Attenborough and the BBC identified
five reasons for the biodiversity, ecological and climate crises already ongoing at the
time:

overharvesting

(including

overhunting),

invasive

alien

species,

habitat

destruction, habitat fragmentation (islandisation) and pollution associated with global
warming. Today, things are only worse. We risk turning all Planet Earth into Easter
Island:
A remote island in the Pacific Ocean holds a stark warning of
what the future may hold. A population of around 20,000
people once lived on the now deserted Easter Island. As the
population grew, the pressure on the island's resources
became too much. The inhabitants chopped down all the trees
and no longer had sufficient wood for fuel or to build canoes.
Starvation threatened and warfare broke out between rival
clans over the remaining resources. What was once a fertile
and rich landscape became a barren desert unable to support
human life. Without profound changes to our society, thinking
and economics, we may soon see similar scenes across the
world.791
1302. Climate change has several relevant characteristics. First, its effects are not
circumscribed to specific boundaries or regions. Second, there is no direct connection
between the source of GHG emissions and the effects of climate change: devastating
effects can be produced in places that have low GHG emissions. Third, because of its
global nature, climate change requires well-orchestrated international action.
1303. Climate change is real, and bears disastrous results: glaciers are massively melting
around the globe, and coral reefs are on the brink of disappearance throughout their
range.792 The profusion of life that Jacques-Yves Cousteau’s Le monde du silence got
us used to may have already vanished forever.

https://ec.europa.eu/clima/policies/forests/lulucf_en.
See in particular recitals (69) to (73) of RED I, and recitals (81), (82) and (96) to (98) of the RED II.
791
See https://www.bbc.co.uk/programmes/p002sh15.
792
See e.g. Chasing Ice (https://www.youtube.com/watch?v=hC3VTgIPoGU) and Chasing
(https://www.youtube.com/watch?v=aGGBGcjdjXA).
789
790
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1304. Commercial agricultural expansion is a major factor causing deforestation and oil
palm plantations account for the greatest share. 793 Studies explain that:
Worldwide palm oil is by far the most important oil in quantity
and has shown the by far largest rate of growth for the
average of the past 20 years. This trend is likely to continue
although there are many challenges which may ultimately
slow down further expansion, primarily environmental
concern, slowing the growth in new plantings, the high labor
intensity, and the difficulty to implement mechanization as
well as the recent trend of a slowdown in the average yields
per hectare. On top of that, suitable land for growth in palm
oil plantings is getting scarce, primarily in Malaysia, one of
the top producers. […]
In Indonesia there are still large land reserves available for
the cultivation of palm oil. However, a large part of that is in
environmentally sensitive areas and on peak soils.794
1305. Deforestation for plantation agriculture is a substantial source of GHG emissions
from land cover change, generating 10–20% of the net global GHG emissions.795 The
impacts of oil palm directly or indirectly on deforestation are severe.
1306. Climate change does not merrily mean that we can all go on a Polar beach in August
or that the best vineyards will move to Scotland from now on.
1307. The truth is hard to handle: increased emissions, accelerated biodiversity loss,
increasing risk of emerging zoonotic diseases (like the Covid-19 pandemic we are
currently facing), forest fires, desertification or floods, impossibility of achieving
sustainable development goals (SDGs) and climate and biodiversity objectives. All
these undermine livelihoods now and in the future, and affect us all.
1308. The fact that climate change affects biodiversity should not come as a surprise.
Moreover, recent studies overwhelmingly demonstrate that biodiversity loss has
significant repercussions, including with regard to climate change.
1309. At the same time, a growing body of evidence shows that palm oil expansion into
lands with high carbon stocks takes place at an alarming rate. 796

UN
Food
and
Agriculture
Organization,
State
of
the
World’s
Forests
2016
(http://www.fao.org/3/i5588e/i5588e.pdf).
794
World Markets for Vegetable Oils: Status and Prospects, pages 262-263 (Exhibit MYS-19).
795
Kimberly M. Carlson et al., Committed Carbon Emissions, Deforestation, and Community Land Conversion
from Oil Palm Plantation Expansion in West Kalimantan, Indonesia, PNAS 7559, 2012, vol. 109
(https://www.pnas.org/content/pnas/109/19/7559.full.pdf) (Exhibit EU-180).
796
See, for instance, Strapasson A, Falcão J, Rossberg T, Buss G, Woods J et al. (2019) Land Use Change and
the European Biofuels Policy: The expansion of oilseed feedstocks on lands with high carbon stocks
(https://www.ocl-journal.org/articles/ocl/pdf/2019/01/ocl190034s.pdf) (Exhibit EU-60); Malins, C. (2019) Risk
management. Identifying high and low ILUC-risk biofuels under the recast Renewable Energy Directive, Cerulogy
https://www.transportenvironment.org/sites/te/files/2019_01_Cerulogy_Risk_management_study.pdf) (Exhibit
EU-61); Abod, S. et al. (2014), Relative Contributions of the Logging, Fiber, Oil Palm, and Mining Industries to
793
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Biodiversity loss resulting from oil palm-caused deforestation
1310. As already explained in Section 5, according to a scientific report from 2019, 1
million species are threatened with extinction on our planet 797 And biomass studies
from 2018 show that 96% of the mass of all mammals on Earth are the humans and
their domesticated mammals, and only 4% wild mammals.798
1311. In his foreword to Planet Earth (2000), David Attenborough mentions some of the
worst human encroachments on habitats:
Oil pipelines are being built across the Arctic tundra and
highways driven across the Amazonian jungle. Rainforests
are being felled by the square mile to make way for
plantations of oil palms, and coral reefs are being poisoned
by marine pollution.799
1312. Fast-forward to 2021, things are not any better, but actually much worse:
Oil palm plantations fragment rainforest. As noted in Chapter
3, fragmentation reduces biodiversity. Sampling bird
abundances, species richness and species composition within
the Ulu Segama-Malua Forest Reserve and oil palm estates in
Sabah, Borneo, Edwards et al. (2010) found that fragments
were in fact less valuable for birds than a similar area of
contiguous forest. Abundance of imperilled bird species were
found to be 60 times lower in fragments, with 1.8 times fewer
birds overall.
Oil palm plantations have proliferated in Latin America as
well. Their expansion is often a source of social conflict. In
Chocó, Colombia, communities that had been forcibly
displaced established Humanitarian Zones, trying to hold on
to their lands and livelihoods. Private companies, cultivating
palm oil for use as a biofuel, established plantations once the
inhabitants had been displaced. That exerted further pressure
on the inhabitants to sell their land. In Indonesia too, the
arrival of plantations altered local lives, disturbing many of
their customs, values and their ability to act as guardians of
sites considered sacred in their tradition. In the state of
Sarawak in Malaysian Borneo, land disputes took place
between indigenous Dayak communities and oil palm
companies. Although the courts repeatedly ruled in favour of
the Dayak and found the government’s limited interpretation
of ‘native customary rights’ to be faulty, the state continued
to hand out concessions (Colchester et al. 2007).800
Forest Loss in Indonesia, in Conservation Letters, Vol. 8, Issue 1 (https://doi.org/10.1111/conl.12103) (Exhibit
EU-62_ EU-67).
797
Summary for policymakers of the IPBES 2019 Global Assessment Report on Biodiversity and Ecosystem
Services, (https://ipbes.net/global-assessment) (Exhibit EU-45).
798
Yinon M. Bar-on, Rob Philips and Ron Milo, Biomass distribution on Earth, PNAS June 2019, 2018115(25)65066511 (https://www.pnas.org/content/115/25/6506) (Exhibit EU-46).
799
Alastair Fothergill, Planet Earth: As You’ve Never Seen It Before, BBC Books (Exhibit EU-181).
800
Box 8.3 Plantations for Palm Oil, Final Report of the Independent Review on the Economics of Biodiversity led
by
Professor
Sir
Partha
Dasgupta,
Published
on
2
February
202
(https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/962785/T
he_Economics_of_Biodiversity_The_Dasgupta_Review_Full_Report.pdf), pages 217-218 (Exhibit EU-182).
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1313. The European Union takes these concerns seriously by acting to avoid that through
its demand and market it contributes to increase emissions globally and exacerbate
the situation with biodiversity loss.
1314. Amongst the numerous species affected by palm oil induced deforestation, orangutans are some of the most charismatic megafauna, loved by the public. 801
1315. Importantly, (as already explained in this submission) there is a direct link between
biodiversity loss and climate change, which is increasingly recognised also by political
leaders. It is clear that a rich biodiversity mitigates climate change to a very great
extent.

Public morals and oil palm-caused deforestation
1316. The issues at the heart of the EU’s measures, the climate breakdown and the
biodiversity collapse, affect and concern us all. That climate change, environmental
degradation and biodiversity loss are of moral concern transcends boundaries,
professions, age, wealth and political orientation. From religious leaders of all faiths to
scientists, politicians and Hollywood actors, from teenage kids to grandmas and
grandpas, reactions are raucous. The European Union has already abundantly
explained this matter in this submission and for the sake of conciseness does not need
to repeat the relevant arguments here.
1317. It has been recognised in various international context that “climate change
mitigation is a moral, ethical and economic imperative”.802 The same goes for the need
to protect biodiversity.
1318. In this submission, the European Union has already demonstrated in Section 5 that
citizens are more and more concerned with regard to environmental, biodiversity loss
and climate change issues.
1319. Zooming out for the global picture, one can see that people from all age groups
across Europe and beyond show an increasing interest in environmental and climate

See for instance: Holly Jonas et al, Addressing the impact of large-scale oil palm plantations on orangutan
conservation
in
Borneo
A
spatial,
legal
and
political
economy
analysis
(https://pubs.iied.org/sites/default/files/pdfs/migrate/12605IIED.pdf) (Exhibit EU-48); Hemanath Swarna
Nantha, Clem Tisdell, The orangutan–oil palm conflict: economic constraints and opportunities for conservation,
Biodiversity
and
Conservation,
volume
18,
pp.
487-502(2009)
(https://link.springer.com/article/10.1007/s10531-008-9512-3) (Exhibit EU-49).
802
United Nations, Note to Correspondents: Joint Appeal from the UN System to the Secretary-General’s
Climate Action Summit, 9 May 2019, https://www.un.org/sg/en/content/sg/note-correspondents/201905-09/note-correspondents-joint-appeal-the-un-system-the-secretary-general’s-climate-action-summit.
801
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change issues, and especially young people personally invest in a cause that concerns
us all.803
1320. As an expression of these growing concerns, the European Parliament adopted
several resolutions, as mentioned in Section 5, declaring a state of “climate and
environment emergency”.
1321. According to the Oxford English Dictionary, the word “emergency” means “a
serious, unexpected, and often dangerous situation requiring immediate action” or “a
person with a medical condition requiring immediate treatment”. 804
1322. The serious situation requiring immediate action, or the ‘person’ requiring
immediate treatment is Gaia, our Planet. The serious situation, or medical condition,
life-threatening, is called climate change and biodiversity loss, of which deforestation
is a chief contributing factor.
1323. In its recital (69) RED I already referred to the moral concerns related to the
possibility of biodiversity destruction as an effect of an increased use of biofuels. Even
if the moral concern expressed in that recital was about biodiversity destruction
triggered by direct land-use change, it is extensible to ILUC effects, since they also
lead to biodiversity destruction due to an increased use of biofuels.
1324. In Indonesia, for instance, the European Union notes that sometimes forests are
not even cut off and the timber used in the process of clearing land for agricultural
activities. The waste of resources on a finite Planet is worrying. ‘Slash and burn’ forest
clearance is common in Indonesia, allowing farmers to quickly use the land for palm
oil plantations or for other crops. Shocking images have made the headlines around
the world, with orang-utans burned alive805 or finding themselves on the last tree
standing.806 This oil palm-induced deforestation was the subject of countless
reportages, and images speak by themselves.807 Satellite data confirms the true
measure of the oil palm pandemic, for which no vaccine can be developed. The

See eg https://www.theguardian.com/environment/2019/mar/15/its-our-time-to-rise-up-youth-climatestrikes-held-in-100-countries; https://www.instagram.com/gretathunberg/?hl=en.
804
https://www.lexico.com/definition/emergency (Exhibit EU-183).
805
Horrifying photos show endangered mother and baby orangutans burned to death in illegal fire
(http://metro.co.uk/2016/03/03/horrifying-photos-show-endangered-mother-and-baby-orangutans-burned-todeath-in-illegal-fire-5730702/) (Exhibit EU-184).
806
Pictured: Pregnant orangutan clinging to the last remaining forest tree after bulldozers clear jungle to make
way for oil plantation, https://www.dailymail.co.uk/news/article-2305277/Pictured-Pregnant-orangutanclinging-remaining-forest-tree-bulldozers-clear-jungle-make-way-oil-plantation.html (Exhibit EU-185) and Lone
Orangutan
Fights
Back
In
A
Heartbreaking
Video
As
Loggers
Destroy
His
Home
https://www.boredpanda.com/orangutan-fighting-loggers-diggerindonesia/?utm_source=google&utm_medium=organic&utm_campaign=organic (Exhibit EU-186).
807
All forest creatures are affected, from the very big to the very small. Elephants and orang-utans are
charismatic ambassadors for their whole ecosystems: https://www.nhm.ac.uk/wpy/gallery/2017-palmoilsurvivors (Exhibit EU-187).
803
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European Union does not want to contribute to such situations, be it in Indonesia,
Malaysia or elsewhere, because palm oil as feedstock is problematic. In addition, as
already mentioned in the section on Article 2.2 of the TBT Agreement, the fitness check
conducted with regard to the EU FLEGT regime found that “illegal timber trade has
remained persistent at a global level since the FLEGT Regulation was initiated in terms
of geographic location (Russia, Brazil, Indonesia and Malaysia), driven by high profits
and forest conversion.”808

The values protected are intertwined
1325. As explained in the background chapter and developed in certain respects in this
section, climate change, environmental degradation and biodiversity loss trigger moral
concerns.
1326. Energy security and sustainability of energy sources, as they relate to and are
impacted by, climate change, environmental degradation and biodiversity loss, are also
a matter of moral concern to the EU citizens and their representatives.
1327. At the same time, it cannot anymore be contested that climate change induces
biodiversity loss and biodiversity loss leads to climate change, as explained in detail in
Section 5. Moreover, biodiversity has a high medical value and is of direct interest to
humankind also from that perspective.
8.6.3. Application of the law to the facts
1328. The different treatment accorded to different food and feed crops used to produce
biofuels is cumulatively justified under Article XX(a), (b) and (g) of GATT 1994.809
1329. The European Union relies concurrently on Article XX(a), (b) and (g) in the present
proceedings. This means that the three values-based and science-based objectives are
intertwined and for our composite defence to fail it would mean that the three
justifications should fail altogether. For the reasons described in detail in this
submission, this should not happen.
1330. This three-pillar approach not only reflects the intent of the regulator, as it is
embodied in the design and operation of the measures at issue, but it is also in line
with the spirit and letter of Article XX.

Staff Working Document – Fitness Check on the EU Timber Regulation and the FLEGT Regulation, p. 28,
Exhibit EU-154. (https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-freeproducts_en).
809
The European Union includes in this section, mutatis mutandis, the arguments presented under Article 2 of
the TBT Agreement.
808
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1331. The European Union is adducing plenty of evidence that the values protected are
intertwined. It would thus be strange, and misplaced, to apply a different intensity test
to the same values for the purpose of different provisions.
1332. Legal provisions are, by definition, general. They apply to a multitude of situations.
However, this should not make them a bed of Procrustes, where different situations
are stretched, or cut-off, to fit in. That would mean to force arbitrarily the facts of the
present case into a one-size that does-not-fit-all.
1333. The European Union is not reinventing the wheel, and it is not requesting a
“revolutionary” leap in case law. Our approach preserves the integrity of the existing
case law. All the European Union is requesting is the application of the existing case
law, and of common legal sense, to the facts of this case.
Climate breakdown,
adjudicators

biodiversity

collapse

and

public

outcry

before

1334. The current situation “[i]t’s climate breakdown. Calling it climate change is like
calling an invading army ‘unexpected visitors’”. 810 And happening even faster than the
climate breakdown, there is a biodiversity collapse across the Planet. “Climate
disruption is approaching a point of no return. We must act decisively to protect our
planet from … the existential threat of climate disruption.” 811 Faced with such
unprecedented challenges, in the midst of a biodiversity and climate emergency, we
need to act now.
1335. This is no longer a matter only for scientists or activists. As already recalled in
Section 5 of this submission different jurisdictions are increasingly faced with these
issues around the world. The measures at issue are designed as part of a
comprehensive set of policies to address climate change and biodiversity loss, and to
protect public morals in the European Union
1336. It is not required that, in order to be justified under Article XX, a measure must
include an express reference to the protection of the respective values. However, it is
relevant if such a reference is made. Nevertheless, a panel should not be bound by
such a characterisation and should rather make an objective assessment on the basis
of the design, the architecture, and the revealing structure of the measure at issue.
1337. The European Union recalls that the measures at issue are part of a comprehensive
set of policies to address the following objectives:

810
811

George Monbiot: How to Really Take Back Control - YouTube (min 0:38-0:42).
UN
Secretary
General
Antonio
Guterres’
message
on
Earth
day
(https://www.un.org/en/observances/earth-day/message).
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climate change mitigation through reducing GHG emissions

and decarbonizing the transport sector;
1339.

ii.

ensuring

high

standards

of

environmental

protection

including the preservation of biodiversity, and avoiding the potential adverse
effects resulting from the EU renewable energy policy including biodiversity
loss;
1340.

iii.

addressing the EU’s moral concerns associated with the

protection of the environment and preservation of biodiversity, and more
generally, combating climate change; and
1341.

iv.

pursuing a sustainable energy policy to promote energy

security, including in terms of long-term fuel supply.812
1342. These objectives are within the framework of the values recognized as legitimate
objectives by Article XX(a), (b) and (g) of GATT 1994. 813 These measures meet the
required level of connection between them and the objectives sought (close and
genuine relationship of ends and means) and are applied in a non-discriminatory
manner between countries where the same conditions prevail, as required by the
chapeau of Article XX.
1343. As a first step, a panel must assess whether the claimed objectives are "public
morals", “life or health of humans, animals or plants” and “exhaustible natural
resources” objectives within the meaning of Article XX(a), (b) and (g), and whether
the measures are "designed" to protect those objective.
1344. Indeed, as explained in the section on Article 2.2 of the TBT Agreement, the
Appellate Body has consistently held that the “design” and “necessity” analysis should
be kept conceptually distinct.814 Moreover, a panel should not structure its analysis of
whether a measure is "designed" to protect an objective in such a way as to “truncate
[that analysis] prematurely and thereby foreclose consideration of crucial aspects of
the respondent's defence relating to the 'necessity' analysis” 815. Therefore, the focus
at the stage of the “design” of the measure means to ascertain whether the measure
is apt to, or “not incapable” of contributing to that objective. 816 As it will be explained

See the background chapter.
Malaysia agrees with this proposition. Malaysia’s first written submission, para. 605.
814
Appellate Body Report, India - Solar Cells, para 5.58.
815
Appellate Body Report, Colombia - Textiles, para 5.126, Panel Report, Indonesia - Chicken, para 7.132. See
also Appellate Body report, US - Tariff Measures, paras. 7.136-7.137.
816
Appellate Body Report, Colombia – Textiles, para. 5.68.
812
813
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in the next section, the measures at issue are obviously capable of making a material
contribution to their intertwined objectives.
1345. There is no explicit or implicit territorial limitation in Article XX. Indeed, contrary to
Annex A.1 of the SPS Agreement, which refers to the protection of human, animal or
plant and health “within the territory of the Member”, there is no such language in
Article XX.817
1346. The European Union highlights that climate change and biodiversity loss (inducing
climate change) are global phenomena. As already explained in this submission,
various international instruments acknowledge that. This indicates that each Party has
a legitimate interest in fighting climate change so as to preserve predictable weather
patterns and biodiversity, and a shared responsibility with regard to their preservation.
1347. The last approximately 10.000 years, known as the Holocene, have been
characterized by predictable weather patterns, allowing humans, animals and plants
to thrive. Now, all this interconnected system is under threat, so it is our very existence
as a species. The environment and biodiversity are not notions from which we are
biologically disconnected. To the contrary, we are an integral part of it and any
imbalance may hit us harder than previously thought.
1348. There is thus a direct nexus between the EU territory and interests, and the
protected values (preventing climate change and biodiversity loss by impeding
deforestation and GHG emissions).818 Indeed, the effect of climate change and
destruction of biodiversity may be felt in places different from those where GHG
emissions occurs or where biodiversity is affected.
1349. At the same time, climate change and biodiversity loss trigger moral concerns of
the EU citizens and their representatives, which is an intrinsic value to the European
Union. Where the GHG emissions occurs or where biodiversity is affected does not
make a difference for the EU public morals. If pristine habitats are wiped out and wild
species eliminated in Malaysia, the European Union or elsewhere is irrelevant. If GHG
emissions increase in the European Union or on the other side of the globe, EU public

During the GATT era a panel “could see no valid reason supporting the conclusion that the provisions of Article
XX(g) apply only to polices related to the conservation of exhaustible natural resources located within the territory
of the regulating member” (GATT Panel Report, Tuna – Dolphin II, para. 5.20).
818
As another possible example, fish migrations can be anadromous (living in the sea and ascending rivers to
breed - e.g. salmon), catadromous (living in fresh water and going to the sea to spawn – e.g. eel), or
potamodromous (e.g. catfish migrating along the same river). Anadromous and catadromous fish are more prone
to enter the natural global food chain, integrating trophic cascades and serving as prey to long distance migratory
oceanic fish, mammals or birds. Both anadromous and catadromous fish occur in river systems crossing tropical
forests. The health of a river system depends on the health of the forest, as tree canopies and large root systems
also prevent soil erosion. Eroded soils may cause further significant problems downstream. Knock one integral
part of the web of life in one place, and consequences may be felt thousands of kilometres away.
817
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morals is offended exactly the same way. The protection of EU public morals requires
that the European Union takes measures to minimise or eliminate the risk that its
renewable energy policy may contribute to these phenomena, wherever they occur.
1350. The preservation of biodiversity and of the environment falls within the range of
policies designed to protect human, animal or plant life or health under Article XX(b).
The WTO jurisprudence has also clarified that the notion of “protection” of human,
animal or plant life or health implies the existence of some risk to those values. 819 The
risk to those values is posed by the significant ILUC effect that are associated with
conventional biofuels, all the more so when the relevant food or feed crop have
registered a significant expansion into high carbon stock and highly biodiverse land.
1351. The measures at issue relate to the conservation of a certain global temperature,
of forests and biodiversity, thus falling within the range of measures related to the
conservation of living and non-living exhaustible natural resources contemplated by
Article XX(g). It is uncontroversial that a measure addressing ILUC, directed towards
reducing GHG emissions, falls within the range of policies covered by this provision.
The design and structure of the measures at issue overwhelmingly show that they
genuinely address ILUC-risks posed by further stimulating demand for the production
of different feedstock crops.
1352. The measures at issue are also even handed, as required by the same Article XX(g).
The criteria and methodology for determining the high ILUC-risk food and feed crops
used to produce biofuels equally apply to all domestic and imported food and feed
crops, irrespective of their source. The measures set a limit on the Member States for
the purpose of counting biofuels produced from such high ILUC-risk food and feed
crops for meeting the renewable energy targets. The same obviously holds for the 7%
maximum share which applies to conventional biofuels regardless of their origin.
1353. The criteria used to identify high ILUC-risk food and feed crops are based on the
best available science on the worldwide expansion of the production areas into land
with high-carbon stock for the feedstock crops concerned. This scientific evidence is
constantly reviewed to ensure that the EU can base its assessment of ILUC on the most
reliable and up to date information. This is an objective approach, which genuinely
aims at addressing climate change, biodiversity and moral concerns and avoids
discriminating between particular feedstocks and countries.
1354. However, to the extent that the Panel accepts Malaysia’s claims that the effect of
these provisions will be to ‘eliminate’ palm oil based biofuel from the market or

819

Appellate Body Report, EC – Seal Products, para. 5.197.
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otherwise ‘disincentivise’ fuel suppliers and EU Member States from including such
biofuel in their energy mix, the European Union notes that this ‘limiting’ effect will
apply equally to domestic production of palm oil based biofuel. Indeed, if Malaysia is
correct that eligibility to be counted towards the renewable targets should be
assimilated to market share, logically domestic consumption of palm oil based biofuel
would also be restricted. In this connection Malaysia itself recalls that the European
Union is a significant producer of palm oil based biofuels (both FAME and HVO). 820
Thus, the measures at issue relating to the conservation of exhaustible natural
resources work together with restrictions on domestic production or consumption,
which operate so as to conserve exhaustible natural resources, as required by Article
XX(g) and the case law. Again, the European Union recalls that this measure is part of
a comprehensive set of instruments, such as the Fit for 55 Package, as explained for
instance in Section 5.
1355. Finally, with regard to the public morals concerns, the European Union recalls that
recital (69) of RED I provides as follows:
The increasing worldwide demand for biofuels and bioliquids,
and the incentives for their use provided for in this Directive,
should not have the effect of encouraging the destruction of
biodiverse lands. Those finite resources, recognised in various
international instruments to be of value to all mankind, should
be preserved. Consumers in the Community would, in
addition, find it morally unacceptable that their increased use
of biofuels and bioliquids could have the effect of destroying
biodiverse lands. For these reasons, it is necessary to provide
sustainability criteria ensuring that biofuels and bioliquids can
qualify for the incentives only when it can be guaranteed that
they do not originate in biodiverse areas or, in the case of
areas designated for nature protection purposes or for the
protection of rare, threatened or endangered ecosystems or
species, the relevant competent authority demonstrates that
the production of the raw material does not interfere with
those purposes.821
1356. The European Union’s moral concerns relate to a state of climate and environment
emergency, to which deforestation (and in particular oil palm-induced deforestation)
is a chief contributing factor. The concept of public morals in Article XX(a) covers
standards of right and wrong, prevailing social, cultural, ethical values. It is beyond
any doubt that the European Union’s concerns fall within the range of policies covered
by that provision.
1357. Of note, the word “emergency” is expressly used only twice in the GATT 1994: with
regard to safeguards (emergency action on imports of particular products) and

820
821

See e.g. Malaysia’s first written submission, paras. 164 – 166.
Exhibit EU-19.
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essential security interests (measures taken in time of war or other emergency in
international relations). The treaty drafters could not anticipate at the time that
another kind of emergency, related to the environment, biodiversity and climate
change, would arise so soon and so forcefully.
1358. In light of the above, it clearly follows that the measures at issue are apt to, and
certainly capable of contributing to the stated objectives. This condition being fulfilled,
the next stage of the analysis requires an examination of the nexus between the
measures at issue and the objectives pursued.

The measures at issue as identified by Malaysia have the same intertwined
objectives as the whole EU Biofuels Regime
1359. Before discussing the nexus the European Union would like to clarify one more
point: the objectives pursued by the specific measures challenged by Malaysia are the
same as those pursued more generally by the entirety of the European Union's
regulatory framework promoting the use of energy from renewable sources, including
under the EU Biofuels Regime.
1360. Malaysia’s has identified certain aspects of the EU Biofuels Regime as the measures
at issue. This is a salami-slicing technique, according to which the Panel should
apprehend the objectives of these measures in isolation and in complete disregard of
the legal framework of which they are part, is unreasonable and extreme. Any legal
act (from a simple contract to a complicated piece of legislation) and a fortiori any legal
measures that is part of that act (from a contractual clause to a legislative provision)
objectively cannot be assessed by making abstraction of the factual and legal context
of which it is a part.
1361. The various EU measures challenged by Malaysia do not exist in the void. They are
part a complex legal framework which addresses intertwined realities (climate
breakdown, biodiversity collapse and public outcry) and they operate together to
pursue the objectives of climate change mitigation, mitigating biodiversity loss and
responding to correlative EU moral concerns.
1362. While the fact that the measures at issue pursue climate change objectives may be
the most obvious one, they concurrently respond to genuine biodiversity and public
morals concerns.
1363. Indeed, the 7% maximum share on food and feed crop-based biofuels and the cap
and phase-out on high ILUC-risk biofuels all incorporate biodiversity considerations.
The climate, biodiversity and public morals objectives are intertwined. These
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objectives are not specific to the Delegated Regulation or to RED II, but they are shared
by the entirety of the EU's Biofuels Regime.
1364. As already mentioned, biodiversity considerations can be traced back to recital
(69) of RED I and they were repeated verbatim in recital (11) of the Fuel Quality
Directive.822
1365. Recitals (96) and (97) of RED II reiterate this language (“Such finite resources,
recognised in various international instruments to be of universal value, should be
preserved”).
1366. Such “international instruments” referring to the resources of “universal value” are
the UN Convention on Biological Diversity, the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES), the Framework Convention on
Climate Change (UNFCCC) and the Paris Agreement. The European Union refers to the
specific quotes from each of these instruments in Section 5 of this submission.
1367. To recall, the Status Report further provides that:
A more conservative threshold of 10% is required to
guarantee both that biofuels achieve net sizable GHG
emission savings and that biodiversity loss associated to ILUC
is minimized. 823
1368. Requiring that at each and every twist and turn of an EU legal act the objectives of
the measure(s) at issue are re-iterated would be legally excessive. There should be no
room in the WTO for a litigation culture that would lead to a disclaimer of “hot
beverage” on any cup of herbal infusion. If you order a hot herbal infusion, then it is
hot by definition. In the same way, if a given legal framework is designed to address
certain objectives, then these are the objectives pursued by every piece of that legal
framework when they are considered in their context, unless expressly stated
otherwise.
1369. The European Union fully agrees that a panel “is not bound by a Member’s
characterisation of the objectives it pursues through the measure”,
make an objective assessment of the objective(s) of the measure

825

824

being called to

while considering

all the evidence presented to it.826 Hence, a panel is also not bound by the
characterisation of those objectives by the complaining Member. It is not because a
complainant has sliced the challenged measure in thin slices that the objectives

See the arguments developed above in this respect.
See Section 3.7 ‘The ILUC risk formula’ above.
824
Appellate Body Report, US – Tuna II (Mexico), para. 314 (emphasis added). See also Appellate Body Reports,
US – Gambling, para. 304; EC – Seal Products, para. 5.144.
825
Appellate Body Report, US – Tuna II (Mexico), para. 314.
826
Appellate Body Reports, EC – Seal Products, para. 5.144.
822
823
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pursued by each slice become different par rapport to the objectives pursued by the
whole salami.
1370. Thus, applying this legal standard to the facts of the case, the Panel should
objectively find that the intertwined objectives of the salami slices identified by
Malaysia can be and are the same as the rest of the EU Biofuels Regime, based on the
entirety of the evidence submitted to the Panel.

The required nexus between the measures at issue and the objectives
pursued
1371. With regard to the connection between the measures at issue and the stated
objectives, the European Union notes that there is a genuine relationship of ends and
means between the objectives pursued and the measures at issue.
1372. In other words, the measures at issue are “necessary” within the meaning of
Articles XX(a) and (b) and “relate to” as required by Article XX(g).
a. The importance of the values and the level of protection
1373. It should be recalled that WTO law recognizes the right of Members to set their own
level of protection:
the fundamental principle is the right that WTO Members
have to determine the level of protection that they consider
appropriate in a given context.827
1374. The European Union is entitled to set its level of protection at a very high level,
provided that it does so on a non-discriminatory basis. It is explained in the Status
Report that:
biofuels produced from crops exceeding a general threshold
of 14% of production expansion into high-carbon stock land
would not achieve emission savings. Following the
precautionary principle, it appears appropriate to apply a
discount factor of about 30% to the identified level. Therefore
a more conservative threshold of 10% is required to
guarantee both that biofuels achieve net sizable GHG
emission savings and that biodiversity loss associated to ILUC
is minimized.828
1375. Values such as the life or health of humans, animals or plants, the conservation of
exhaustible natural resources and the protection of public morals are important to the
highest degree. Indeed, “few interests are more ‘vital’ and ‘important‘ than protecting

Appellate Body Report, Brazil – Retreaded Tyres, para. 210. See also Panel Report, US – Gambling, para.
6.461.
828
Status Report, p. 14 (Exhibit EU-3).
827
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human beings from health risks, and protecting the environment is no less
important”.829
b. The material contribution
1376. The measures at issue make a genuine contribution to the objectives pursued.
1377. When describing the scientific grounds for supporting the EU biofuels regime the
European Union explained in detail that: biofuels may contribute to lower GHG
emissions; there is a link between biofuel production and land use change, whereas
land use change resulting from increased biofuel production causes GHG emissions;
that the type of land associated with indirect land use change has an impact on the
level of GHG emissions associated with transforming it to crop cultivation; and that
indirect land use change has adverse impacts on the environment and causes
biodiversity loss.
1378. At the same time, the measures at issue contribute to the protection of public
morals. In its recital (69) RED I has already referred to the moral concerns related to
the possibility of biodiversity destruction as effect of an increased use of biofuels, in
addition to the other plentiful references to the moral concerns of its citizens and their
representatives with regard to climate change, biodiversity and the environment.
1379. Climate and ecosystems are globally interconnected and the consequence of
deforestation have transboundary implications.830
1380. To recall, according to Article 26 RED II, by 2030, biofuels, bioliquids and biogas
produced from high ILUC-risk feed and food crops for which a significant expansion of
the production area into land with high-carbon stock is observed, may not be counted
towards the minimum share in the transport sector unless they are certified as low
ILUC-risk. In addition, Article 26 RED II provides that biofuels may be certified as low
ILUC-risk.
1381. Under Article 29 RED II, biofuels are required to reduce GHG emissions by at least
50% compared to fossil fuels, based on a life cycle analysis that covers all direct
emissions, but not indirect emissions.831 The Status Report accompanying the
Delegated Regulation concludes that a threshold of 10% of production expansion into

Panel Report, Brazil – Retreaded Tyres, para. 7.108. See also Appellate Body Report, Brazil – Retreaded Tyres,
para. 179.
830
Dry season forest fires, aggravated by global warming and possibly partially caused by the ‘slash and burn’ of
the forests to clear land for agriculture, provoke haze that reaches neighbouring countries. See Haze Crisis Set
to Be ‘One of the Worst on Record, Straits Times (3 Oct. 2015), (https://www.straitstimes.com/asia/haze-crisisset-to-be-one-of-the-worst-on-record) (Exhibit EU-85).
831
Exhibit MYS-57.
829
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high-carbon stock land is required to guarantee both that biofuels achieve net sizable
GHG emission savings and that biodiversity loss associated to ILUC is minimised.
1382. The European Union does not promote the use of conventional biofuels when that
does not lead to overall emissions savings and causes high biodiversity loss. The
measures concerning the ILUC-risk biofuel feedstock and the 7% maximum share are
apt to contribute to the realization of the envisaged objectives: preventing
deforestation and the loss of biodiversity, and mitigating climate change by ensuring
that the Union’s policies do not lead to an increase in GHG emissions and further
biodiversity destruction when all LUC effects are taken into consideration. Thus, the
measures at issue are apt at making a material contribution to the objectives
pursued.832
1383. Indeed, the very purpose of measures taken for the protection of the values
embodied in the general exceptions in Article XX is to induce compliance by imports
with certain legitimate policies. In US – Shrimp the Appellate Body stated that:
whether exporting Member comply with, or adopt, a policy or
policies unilaterally prescribed by the importing Member may,
to some degree, be a common aspect of measures falling
within the scope of one or another of the exceptions(a) to (j)
of Article XX … It is not necessary to assume that requiring
from exporting countries compliance with, or adoption of
certain policies (although covered in principle by one or
another of the exceptions) prescribed by the importing
country, renders a measure a priori incapable of justification
of Article XX. Such an interpretation renders most, if not all,
of the specific exceptions of Article XX inutile, a result
abhorrent to the principles of interpretation we are bound to
apply.833
1384. Furthermore, this contribution should be seen in the broader context, as part of the
contribution made by a comprehensive set of measures adopted by the European Union
to mitigate GHG emissions, climate change and biodiversity loss, and to protect public
morals.834
c. The trade restrictiveness
1385. With regard to the trade restrictiveness, Malaysia alleges that:
the high ILUC-risk cap and the high ILUC-risk phase out
unmistakably have a restrictive, i.e., limiting, effect on trade
in oil palm crop-based biofuel because these measures first
limit and subsequently exclude oil palm crop-based biofuel
from being counted towards the EU renewable energy
Appellate Body Report, Brazil – Retreaded Tyres, para. 151.
Appellate Body Report, US – Shrimp, para. 121.
834
See also Appellate Body Report, Brazil – Retreaded Tyres, paras. 151-154.
832
833
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targets. […] there is no demand for oil palm crop-based
biofuel, which cannot be counted towards the EU renewable
energy targets.835
1386. Malaysia also contends that:
The 7% limit, the other measure at issue, also has a
restrictive, i.e., limiting, effect on trade. […], under this
measure the share of biofuels made of food and feed crops is
set at 7% (or lower) of total energy consumption in the
transport sector. It is obvious that this 7% limit restricts
imports of biofuels made from food and feed crops, including
oil palm crop-based biofuel. 836
1387. The allegation that there is no market in the European Union for biofuel, or
feedstock used to produce biofuel, that is not eligible to be counted towards the EU
renewable energy targets is not factually accurate. According to Eurostat (shares tool)
biofuels that are not eligible to count towards the target are consumed in the European
Union.837 Moreover, given that conventional biofuel feedstocks are “dual” if not “multi”use products, the absence of eligibility does not prevent the import into the EU and the
use of those same feedstocks for other purposes.
1388. It should be recalled from the very beginning that, as explained in detail in previous
sections of this submission, the measures at issue do not ban the use of certain biofuels
in the transport sector. The respective rules only cap the amount considered eligible
to contribute towards the renewable energy targets, progressively reducing to zero by
2030 the counting of conventional biofuels produced from high ILUC-risk food and feed
crops.
1389. Malaysia considers that low ILUC-risk certification is neither effective nor
practicable and the European Union has failed to adopt detailed rules for allowing that
certification.838 The European Union has explained that the adoption of those
implementing rules is not a condition sine qua non for low ILUC certification and offered
examples.
1390. The European Union recalls that the low ILUC-risk certification ensures that the use
of palm oil-based biofuel can contribute to the renewable energy targets to same
degree as other conventional biofuels, provided that:
-

the biofuel is produced from additional feedstock that has been grown on
previously unused land or that is the result of a productivity increase (which
avoid thus displacement effects), or that it was produced by small holders; and

See e.g. Malaysia’s first written submission, paras. 594 and 955.
See e.g. Malaysia’s first written submission, paras. 597 and 925.
837
https://ec.europa.eu/eurostat/web/energy/data/shares.
838
Malaysia’s first written submission, para. 956.
835
836
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it complies with the sustainability criteria defined in Article 29 RED II.

1391. Low ILUC-risk biofuels are not to be phased out by 2030. However, as they are
produced from food and feed crops, they remain subject to the 7% maximum
contribution in Article 26(1) RED II, because land remains a production factor of those
biofuels.
1392. In addition, it has to be recalled that low ILUC-risk implementing rules are already
in the form of a draft published at the end of June 2021. 839
1393. The 7 % maximum share is not a restriction on importation, but gives the measure
of the promotion of the use of energy from renewable sources. Absent this possibility,
there may be actually less consumption of biofuels, bioliquids and biomass fuels
produced from food and feed crops in the road and rail transport sectors. Thus, it is
rather trade enhancing than trade restrictive.
1394. Thus, the trade impact of the measures at issue is minimal, since they do not
prevent market access. The joint application of the high ILUC-risk and low ILUC
certification criteria means that even biofuels produced from high ILUC-risk feedstock
(e.g. palm oil) may be counted towards the achievement of the energy targets in the
transport sector provided it is produced in a manner which accords with the Union’s
legitimate policy objectives.
1395. To the extent that the Panel finds that Malaysia has demonstrated that the
measures impact on trade because palm oil based biofuels are “disincentivised”, the
European Union submits that this is only to the extent necessary to ensure that the
measures contribute to the objectives sought. In the end, the analysis is a balancing
exercise:
taken into account in weighting and balancing the factors
relevant to an assessment of ‘necessity’ of the measure will
outweigh such restrictive effect.840
1396. On the basis of a holistic analysis of the nexus test by using the toolbox provided
by the case law, the European Union concludes that the measures at issue are
necessary to protect the stated values.
d. Reasonably available alternatives

839

840

European Commission, Sustainable biofuels, bioliquids and biomass fuels – voluntary schemes (implementing
rules), available at https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12723Sustainable-biofuels-bioliquids-and-biomass-fuels-voluntary-schemes-implementing-rules-_en
(Exhibit
EU-161).
Appellate Body Report, China – Publications and Audiovisual Products, para. 310.
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1397. The intertwined nature of the objectives pursued by the measures at issue is
important at several levels of analysis, and in particular within the framework of the
necessity test in Article XX of the GATT 1994 or in Article 2.2 of the TBT Agreement.
1398. To provide for an appropriate less trade restrictive alternative, the complainant has
to propose a solution that would be capable of achieving the same level of protection
of all three intertwined objectives at the same time. This means fighting climate
change, while addressing the biodiversity collapse and responding to the EU’s public
morals concerns. At the same time, an alternative should be reasonably available to
the European Union and not purely theoretical or excessively complex.
1399. The measures at issue are the least trade restrictive options capable of achieving
the EU’s intertwined objectives. Countries around the world are acting more
energetically: Sri Lanka, for instance, bans palm oil imports and requires producers to
uproot plantations.841
1400. According to settled case law, it is up to Malaysia to suggest an alternative measure
that is reasonably available and makes the same contributions to the protection of the
European Union’s multiple legitimate policy objectives, but is less trade restrictive. 842
The European Union has already vigorously rebutted the five alleged “alternatives”
provided by Malaysia in the framework of its Article 2.2 of the TBT Agreement claims.

The measures at issue are applied in a non-discriminatory manner
1401. As the European Union has demonstrated the measure at issue are provisionally
justified under the relevant paragraphs of Article XX, it will now demonstrate that the
conditions of chapeau are also met.
1402. The European Union has engaged in very extensive efforts over a long period of
time in various international fora in an effort to find common ground to properly
address the climate and biodiversity emergency, and will continue to do so. However,
as international instruments usually express the lowest common denominator (the
lowest level of ambition) the European Union has to address these urgent phenomena
as there is no Planet B. In any event, neither WTO law nor those international
instruments prevent the European Union to pursue policies that are more protective of
the environment and of its public morals.

https://www.reuters.com/article/sri-lanka-palmoil-imports-idUSKBN2BS1GG
(accessed
on
28
November 2021) (Exhibit EU-159).
842
Appellate Body Report, Brazil – Retreaded Tyres, para. 156. See also Appellate Body Report, US – Gambling,
para. 310.
841
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1403. As already explained, the Appellate Body has noted that in the assessment of
arbitrary or unjustifiable discrimination a panel should ascertain whether the
discrimination "can be reconciled with, or rationally related to, the policy objective with
respect to which the measure has been provisionally justified under one of the
subparagraphs of Article XX”.843
1404. The measures refer to the prevention of significant expansion into areas of high
carbon stock and biodiversity value which leads to GHG emissions, climate change,
biodiversity loss and public morals concerns. The different treatment of different
feedstock crops is rationally connected to these objectives.
1405. Importantly, the fact that the objectives pursued are common to the entirety of the
EU Biofuels Regime and to a number of other EU instruments and policies pertaining
to environmental issues is a strength, and not a weakness. It confirms that those
objectives are genuine; they are real concerns for the EU public and decision makers
and not a pretext for adopting protectionist measures.
1406. The European Union recalls, first, that the 7% maximum share on food and feed
crop-based biofuels refers to the maximum eligibility to contribute to the renewable
energy target in the event that an EU Member State chooses to promote conventional
biofuels. The 7% maximum share applies to all conventional biofuels alike. While
conventional biofuels may have greenhouse gas emissions lower than those associated
with a fossil fuel comparator, there are other sources of renewable energy to be
considered for the purposes of meeting the EU renewables targets, which the EU
considers to have a better environmental profile as they are associated with no or a
very low ILUC risk.
1407. Thus, to the extent there is a difference in treatment between biofuels and fossil
fuels, on the one hand, and amongst the “generations” of biofuels, on the other hand,
that is linked to the composite objectives pursued: it has a rational connection with
fighting climate breakdown, preventing biodiversity collapse and addressing the
associated public outcry. In any event, when reading Malaysia’s submission it is not
clear which difference of treatment, alleged induced by the 7% maximum share, the
European Union should justify based on Article XX of the GATT 1994.
1408. Second, based on the criteria set out in the Delegated Regulation, palm oil is
classified as a high ILUC-risk feed crop as increasing demand for its production causes
indirect land use change associated with a significant expansion into areas of high
carbon stock. As a result, in accordance with Article 26 RED II, palm oil crop-based

Appellate Body Reports, EC – Seal Products, para. 5.306; Appellate Body Report, Brazil – Retreaded Tyres,
para. 7.329.
843
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biofuel will progressively cease to be eligible towards the Union’s renewable energy
targets, including the sectoral transport target (Article 25 RED II), unless it is certified
as a low ILUC-risk biofuel. Certification is contingent on a producer demonstrating that
the raw material used to produce the biofuel was produced in circumstances which
mitigate the adverse environmental effects and emissions which would otherwise be
associated with further stimulating demand for its production.
1409. As a consequence, for the sole and specific purpose of determining eligibility to
contribute to the Union’s renewable energy targets, biofuels produced from palm oil
are treated differently to conventional biofuels produced from other feed crops,
including those produced from soybean or from rapeseed oil.
1410. The difference of treatment results from the EU appreciation of the risk of
significant ILUC emissions which is based on the formula, extensively explained in this
submission, which is applied to each feedstock. According to these calculations, the
world average fraction of feedstock expansion onto high-carbon land was estimated
at:
-

8% for soybean;

-

45 % for palm oil.844

1411. When comparing these numbers against the fact that biofuels produced from food
and feed crops exceeding a general threshold of 14% of production expansion into
high-carbon stock land would not achieve emission savings, it is obvious that palm oil
is for the time being the only feedstock above the threshold. A fortiori, palm oil is the
only feedstock above the more conservative 10% threshold.
1412. Malaysia does not contest that the expansion of palm oil plantations in high-carbon
stock areas is above the 10% threshold.
1413. The Delegated Regulation explains the methodology used in order to arrive at a
worldwide position with respect to feedstocks:
Taking into account all of the foregoing considerations,
including all of the relevant scientific information and studies,
the differences between the various feedstocks, the global
nature of different commodities markets and the manner in
which they function, the related risk of unintended or
counterproductive deflection or diversion effects, the relative
availability of complete data, and the periodic and frequent
review of that data, as well as the relevant international
obligations of the European Union, the most appropriate,
objective and even-handed methodology at this stage of the
regulatory process is considered to be one based on the
844

Status Report, pages 8-9 (Exhibit EU-3).
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overall worldwide position with respect to each particular
feedstock, rather than an approach that would discriminate
between particular countries. This represents the best
achievable regulatory approach taking into account the
competing but complementary objectives pursued by this
regulation. Such an approach is further appropriately
balanced by the possibility of low ILUC-risk certification.845
1414. Indeed, as explained in recital 10 of the Delegated Regulation, a worldwide average
has a similar effect to a system stopping water flowing from holes in a dam. In other
words, such a method avoids that production expansion into high-carbon stock land
shifts from one country to another with regard to the same feedstock.
1415. Various studies confirm this approach and explain for instance that:
iLUC eﬀects are more complex, because it is inﬂuenced by
many diﬀerent factors, such as (i) an increasing demand for
biomass, worldwide, (ii) an increase in the price of food crops,
(iii) environmental policies lead to leakage eﬀects like
unintended land use displacements, (iv) spatially varying crop
yields, (v) and the globalised trade of biobased products.
Therefore, iLUC could occur worldwide, with signiﬁcant time
lags and might be strongly inﬂuenced by global trade. 846
1416. The result is that, for the time being, palm oil is the only biofuel feedstock crop
with a high ILUC-risk. As a consequence, it cannot be counted by the EU Member
States in attaining their specific targets of renewables in the transport sector, and it
will have to be gradually phased out by 2030.
1417. For the purposes of the chapeau analysis, given the global nature of ILUC and of
the market in the biofuel crops the relevant condition is the risk of ILUC linked to the
production of a certain feedstock. That is because, as already explained, different
feedstock have a different impact on the environment. The difference in treatment
under the measures at issue is between different feedstock crops regardless of the
countries where they are produced. It is therefore necessary to adopt an approach that
focuses on the overall worldwide position with respect to each particular feedstock,
rather than an approach that would discriminate between particular countries, because
the risk of ILUC linked to the production of a given feedstock is the same whatever
country is producing that feedstock.
1418. The measures at issue are also calibrated to allow the eligibility of palm oil based
biofuel under certain conditions (additionality measures and sustainability criteria),
which are consistent with the objectives pursued (mitigating climate change,
biodiversity loss and addressing the associated moral concerns). The application of the

845
846

Recital 10, Delegated Regulation (Exhibit EU-2).
Sumﬂeth et al., Recent Developments in Low iLUC Policies and Certiﬁcation in the EU Biobased Economy,
Sustainability 2020, 12(19), 8147; https://doi.org/10.3390/su12198147 (Exhibit EU-122).
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low ILUC-risk certification addresses precisely that. The European Union further refers
to its arguments presented in the section on Article 2.1 of the TBT Agreement.
1419. Finally, the fact that due to its dynamic nature, ILUC of a speciﬁc feedstock can
change over time is addressed by the possibility of periodical review, which makes sure
that regulatory approach keeps the pace with real life.
8.6.4. Conclusion
1420. The European Union’s approach (i) is solidly grounded in the very legal text of
Article XX(a), (b) and (g) and does not present a novel legal interpretation, and (ii) is
embedded in the nature and operation of the composite objectives pursued by the
measure at issue.
1421. In light of the above, the European Union has made a prima facie case that the
measures at issue are justified under Article XX(a), (b) and (g) of GATT 1994 and the
chapeau.

9. THE FRENCH MEASURE
9.1. Factual background
1422. The TIRIB (i.e. Taxe Incitative Relative à l’Incorporation de Biocarburant) or
« incentive tax concerning the incorporation of biofuels » was first established in 2005
with the name of TGAP-b.
1423. The general tax on polluting activities (“TGAP” i.e. Taxe Générale sur les Activités
Polluantes) entered into force in 2000. The TPAG is made up of several components,
for instance on waste or aggregates.
1424. The 2005 finance law instituted an additional component of TGAP, the TGAP-b
weighing on anyone who puts certain fossil fuels for consumption in France. The rate
of this tax is reduced in proportion to the volumes of biofuels incorporated in these
fuels, in order to promote the incorporation of biofuels and thus contribute to reducing
polluting emissions (article 266 quindecies of the customs code). This tax underwent
several amendments overtime and in 2019, for the sake of clarity, the tax was renamed
“TIRIB”. In what follows the EU will refer to this fiscal regime as TIRIB.
1425. Since its inception the purpose of this particular tax was to tax only fuels containing
a proportion of biofuels lower than the incorporation targets fixed by law. In essence,
the tax is about increasing the cost of using fuels which do not contain a sufficient
quantity of renewable energy, thereby creating an incentive for the use of those that
contain such quantity.
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1426. Since 2012, only biofuels meeting sustainability criteria can be taken into account
for the calculation of the reduction in the rate of this tax.
1427. As of 2018, the TIRIB was extended to all type of diesels and petrol fuels.
1428. In 2019, the TIRIB incorporation targets were increased (+ 0.4% for petrol and +
0.2% for diesel), and the traceability conditions for used cooking oils was reinforced.
1429. In 2020, the incorporation objectives of the TIRIB were raised again (+ 0.3% for
petrol and + 0.1% for diesel). In addition to the exclusion of palm oil-based products,
the cap on tall oil was reduced and the traceability obligations reinforced for all raw
materials subject to favourable accounting, in particular sugar residues.
1430. The Finance Law for 2021, in addition to extending the TIRIB to the aviation sector,
provides that electricity from renewable sources supplied by charging stations open to
the public will now be eligible for the tax advantage, within petrol or diesel fuels.
1431. In the Finance Law project for 2022, the TIRIB is replaced by the TIRUERT, on the
incorporation of renewable energy in transport (incorporation d'énergie renouvelable
dans les transports). An amendment concerning soybean oil has been tabled by the
members of the French Parliament to exclude soybean oil from any reduction in the
TIRUERT from 2022.847 It should be noted that the legislative process for the approval
of the Finance Law for 2022 is still ongoing.
1432. The TIRIB is not the only French tax that applies to the consumption of fuels.848
1433. Indeed, fuel consumption is affected also by the value added tax (VAT), and by the
internal consumption tax on energy products (TICPE).
1434. The TICPE is directly proportional to the volume of taxed fuels, regardless of their
actual fossil fuel and renewable energy content. Likewise, the VAT applies on the total
value of the fuel released for consumption.
1435. The TICPE and VAT are classical fiscal measures whose purpose is essentially to
create revenue for the public purse.
1436. In contrast, the TIRIB is a fiscal instrument which aims to change the behaviour of
economic operators so that they will incorporate biofuels in the fuel that they release
for consumption thereby contributing to achieving France’s climate change and

847
848

Exhibit EU-189, Amendment n°I-1396.
“la consommation des biocarburants est frappée par deux impositions, outre la taxe sur la valeur ajoutée
(TVA) : la taxe incitative relative à l'incorporation de biocarburants (TIRIB) (I) et la taxe intérieure de
consommation sur les produits énergétiques (TICPE) (II). […]” Exhibit EU-190, page 2
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environmental objective.849 Accordingly, unlike the TICPE, the TIRIB concentrates the
fiscal burden on the amount of fossil fuel that the taxpayer should have replaced with
renewable energy to achieve a minimum proportion of incorporation of this energy,
which is defined by law.850
1437. In practical terms, the TIRIB sets a target percentage for incorporating renewable
energy into fuels. Each operator who releases fuels for consumption is taxed at the
level of the difference between this target percentage and the quantity of renewable
energy that he puts on the market for consumption, either in the form of biofuels or
by incorporating it in to fossil fuels. Different biofuels are also counted differently
depending on their ability to contribute to environmental and climate change mitigation
objectives. This mechanism characterises the behavioural purpose of the tax, the
taxpayer thus having a strong incentive to substitute renewable energies to fossil fuels.
1438. Indeed, in order to be able to produce a change in the behaviour of economic
operators, the TIRIB tax rate amounts to € 104 per hectolitre (2021 tariff), a level
much higher than that of TICPE, whose reference tariffs amount to € 68.29 / hl for
petrol and € 59.40 / hl for diesel.
1439. More specifically on the calculation of the tax, the TIRIB is based on the volume of
fuel released for consumption. The tax is degressive: its base is reduced by the share
of renewable energy contained in the fuels.
1440. The rate is calculated as follows:
TIRIB = fuel released for consumption × (incorporation
objective – share of incorporated renewable energy) * tax
rate
1441. The parameters of the TIRIB are revised on a regular basis and in particular the
part of incorporation necessary for the tax to be zero, which then becomes the
objective of incorporation.
1442. Regarding the incorporation objective, the law has fixed:
a cap at 7% for biofuels produced from cereals and plants rich
in starch or sugar or from oilseed plants both for petrol and
diesel
Ceiling of 0.4% for poor sewers (sugar residues, ceiling
increased to 0.8% in 2021).
Cap at 0.1% for tall oil (wood residue).
Ceiling of 0.9% for used cooking oils and certain animal fats.
“La TIRIB a pour objet d'assurer la présence d'un minimum d'énergie renouvelable au sein des quantités
totales de carburants essence et gazole …” Exhibit EU-190, page 2.
850
“La taxe repose sur un mécanisme incitatif : le metteur en marché est imposé sur l'écart entre le pourcentage
national cible d'incorporation d'énergie renouvelable (EnR) dans les transports et la proportion d'énergie
renouvelable contenue dans les produits inclus dans l'assiette.” Exhibit EU-190, page 2.
849
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The exclusion of palm oil based biofuels as of 2020.
From 2021, a cap at 0.7% for soybean oil incorporated in
diesel, reduced to 0.35% from 2022. Besides, soybean oil is
excluded from the petrol sector.
1443. To reach the overall biofuels incorporation objectives it is possible to incorporate
advanced biofuels, used cooking oil and certain animal fats, and the share of these
biofuels between 7% and the target rate will be counted twice.
1444. By construction, the legislator does not pursue a budgetary objective through the
TIRIB since, on the assumption that the incorporation objectives are achieved, the
return on the tax is zero. In fact, this return is negligible, in the order of less than a
million euros per year. This is reflected in tax revenue (€ 0.9 million in 2018 851 and 0.6
million in 2019)852 as well as in the incorporation rates of renewable biofuels achieved.
In 2019, the incorporation rates were 7.3% and 7.9% (in terms of actual volume)
respectively for the diesel and petrol sectors, 853 for target incorporation objectives,
which were 7.9%854 that year on a national level.
1445. Since the TIRIB is not designed to collect revenue for the public purse, 855 unlike
ordinary fiscal measures, its success is not measured in terms of the revenue collected.
On the contrary, the less revenue is collected the more the tax is successful in
achieving the objectives it was designed for. Hence, the TIRIB is a tax which, by the
design of the legislator, should not be paid.856
1446. And indeed, in line with the behavioural nature of the tax the TIRIB's budgetary
return is negligible, especially when one compares it with the budgetary return of the
TICPE which stands at 18 billion euros in 2021.857
1447. Moreover, in line with its objective to contribute to mitigate climate change and
impact on the environment, in order to determine the quantity of renewable energy
released for consumption by each operator, its "environmental quality" is taken into
account. Therefore:

Rapport sur l’impact environnemental du budget de l’État, septembre 2020, footnote 41, which reads La taxe
incitative à l’incorporation des biocarburants (TIRIB), qui est une TIC additionnelle à la TICPE, mais qui
n’a pas vocation à produire des recettes (moins de 900 000 € de recettes en 2018)” Exhibit EU-193.
852
According to the Evaluations préalable des articles du PLF, pages 158, 159 “The increase in the target rates
of the incentive tax relating to the incorporation of biofuels (TIRIB) and the integration into the system of
new forms of energy and transport should not produce any return, or a very low return, given the
behavioural nature of this tax. Its first year of operation has indeed produced € 0.6 million in revenue.”
https://www.budget.gouv.fr/files/uploads/extract/2021/PLF_2021/EP_PLF_2021-W.pdf
853
Exhibit EU-191, pages 5 and 12.
854
Exhibit EU-191, page 4.
855
This is also reflected in the fact that the Annexe au projet de loi de Finances pour 2021, Tome 1 Lés évaluations
de recettes does not even mention the TIRIB among the recettes. Exhibit EU-192.
856
“En conclusion, le rapporteur estime que cette taxe comportementale est, de l'aveu de tous les opérateurs
auditionnés, une taxe qui fonctionne. La meilleure preuve de son succès est qu'elle n'a pas produit de
rendement, ou un rendement très faible, au cours des dernières années (2 millions d'euros en 2016).”
Exhibit EU-190, page 7.
857
Annexe au projet de loi de Finances pour 2021, Tome 1 Lés évaluations de recettes, page 45 Exhibit EU-192.
851
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renewable energy from biomass is subject to sustainability criteria relating to
the conditions of its production and to reductions in CO2 emissions over the
production cycle, excluding indirect impacts on land-use.

-

given their indirect impact on land-use, the use of raw materials from crops
intended for human or animal consumption is capped at 7% and the use of
some conventional biofuels with higher indirect impact is excluded or capped
at a lower level (such as palm oil and soybean based biofuels).

-

given their mixed uses, certain products (sugar residues) are partly accounted
for under this ceiling and partly within a dedicated "over-ceiling".

-

conversely, so-called “advanced” raw materials used to produce “advance” or
“second generation biofuels”, with very low environmental impact, and used
cooking oil and certain animal fats, are recorded for double their real value.

1448. Therefore, the exclusion of palm oil from the notion of renewable energy is coherent
with the environmental and climate change mitigation objective of the TIRIB.
9.2. The TIRIB reduction is a behavioural tax
1449. The TIRIB is a behavioural tax, i.e. a fiscal scheme enacted by the French legislator
to induce a change in the behaviour of the French consumers so that they contribute
to the general interest objectives pursued by the legislator. With this fiscal instrument,
France increases the economic costs of behaviours that it considers detrimental to the
objectives that it wants to pursue.
1450. The TIRIB is therefore composed of two inseparable elements: “the tax and
consequent reduction.”858 One would have no raison d’être without the other.
1451. It follows that the TIRIB is a tax that applies to those that release fuel for
consumption on the French market when they did not blend it with “renewable” biofuels
in the required quantity. As explained by the Rapport sur l'impact sur l'environment du
budget de l'Etat of 2020 the TIRIB hits fuel released for consumption to the extent of
the difference between the objective of blending renewable energy and the proportion
of renewable energy actually blended.859
1452. Unlike ordinary fiscal measures, the success and effectiveness of the TIRIB is not
measured in terms of the revenue collected. On the contrary, the less revenue is

858

859

In this submission the European Union will refer interchangeably to the TIRIB reduction or TIRIB exemption
to refer to the same measure.
Exhibit EU-193, page 105: la taxe incitative relative à l’incorporation des biocarburants frappe les carburants
mis à la consommation à hauteur de la différence entre un objectif d’incorporation d’énergie renouvelable
et la proportion des incorporations effectivement réalisées.
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collected the more the tax is successful in achieving the objectives it was designed for.
In short, by design of the legislator the TIRIB should not be paid.860 861
1453. It follows that the revealing structure and design of the TIRIB show that the French
legislator does not pursue a budgetary objective through the TIRIB since, on the
assumption that the fiscal measure is effective in inducing French operators to
incorporate the required level of renewable energy, the return on the tax is zero. In
fact, the return of the TIRIB is negligible, in the order of less than a million euros per
year, because the renewable energy incorporation targets are generally met.
9.3. Malaysia’s claims under Article III:2 of the GATT 1994
1454. Malaysia challenges both under Article III:2 first sentence GATT and under Article
III:2 second sentence GATT the tax on petrol and diesel fuels containing oil palm cropbased biofuel, which results from the exclusion from the TIRIB reduction of petrol and
diesel fuels to the extent that they contain oil palm crop-based biofuel.
1455. With regard to Article III:2, first sentence, of the GATT 1994, the Appellate Body
considered that the definition of "like products" in this provision, must be construed
narrowly.862 The Appellate Body also considered that, under Article III:2, first sentence,
products that are close to being perfectly substitutable can be "like products", whereas
products that compete to a lesser degree would fall within the scope of the second
sentence of Article III:2. Therefore, a finding of "likeness" under the first sentence
requires a degree of competition that is higher than merely significant.863
1456. The alleged breaches of Article III:2 first sentence GATT and of Article III:2 second
sentence GATT will be confuted in the following paragraphs.
9.3.1. Article III:2 first sentence of the GATT 1994
1457. Malaysia claims that the tax on petrol and diesel fuels containing oil palm cropbased biofuel, which results from the exclusion of petrol and diesel fuels to the extent
that they contain oil palm crop-based biofuel from the TIRIB reduction, is inconsistent
with Article III:2 first sentence GATT:
because the exclusion of petrol and diesel fuels, to the extent
that they contain oil palm crop-based biofuel, from the French
“En conclusion, le rapporteur estime que cette taxe comportementale est, de l'aveu de tous les opérateurs
auditionnés, une taxe qui fonctionne. La meilleure preuve de son succès est qu'elle n'a pas produit de
rendement, ou un rendement très faible, au cours des dernières années (2 millions d'euros en 2016).”
Exhibit EU-190, page 7.
861
This is also reflected in the fact that the Annexe au projet de loi de Finances pour 2021, Tome 1 Lés évaluations
de recettes does not even mention the TIRIB among the recettes. Exhibit EU-192.
862
Appellate Body Report, Japan – Alcoholic Beverages II, para. 40; Appellate Body Report, Canada – Certain
Measures Concerning Periodicals, para. 65.
863
Appellate Body Reports, Philippines – Taxes on Distilled Spirits, para. 181.
860

290

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

fuel tax reduction results in effect, in the application of a tax
on petrol and diesel fuels that contain imported oil palm cropbased biofuel in excess to the tax that applies to petrol and
diesel fuels that contain “like” domestic biofuels.864
1458. Malaysia’s claim is groundless.
1459. Article III:2 first sentence GATT reads:
The products of the territory of any contracting party
imported into the territory of any other contracting party shall
not be subject, directly or indirectly, to internal taxes or other
internal charges of any kind in excess of those applied,
directly or indirectly, to like domestic products.
1460. Article III:2 first sentence GATT undertakes a comparison between imported
products and like domestic products, and provides that no internal tax in excess of
those applied to like domestic products shall be applied to imported products.
1461. The test of consistency of a WTO Member measure to Article III:2 first sentence
GATT is the following. In order to demonstrate a breach of Article III:2 first sentence
of the GATT 1994 a WTO Member must demonstrate all of the following elements:
a. that the measure at issue is an internal tax or other internal charge on products;
b. that the imported and domestic products are “like” products; and
c. that the imported products are taxed in excess of the domestic product.
1462. Malaysia has failed to demonstrate all of these elements.
1463. Concerning (a), the TIRIB is an internal tax as it applies to an internal event: the
release of fuel for consumption in the French market.
1464. Concerning (b), Malaysia compares PME biofuel from Malaysia with RME, SBME
cultivated in the EU and claims that they are ‘like products’. However, palm oil-based
biofuel imported from Malaysia is not ‘like’ domestic rapeseed oil-based biofuel or
soybean oil-based biofuel under Article III:2 first sentence of the GATT 1994.
1465. In order to assess whether the domestic products are like imported products, the
definition of "like products" in this provision must be construed narrowly. 865 The
Appellate Body also considered that, under Article III:2 first sentence of the GATT
1994, only products that are close to being perfectly substitutable can be "like
products", whereas products that compete to a lesser degree would fall within the
scope of the second sentence of Article III:2. Therefore, a finding of "likeness" under

864
865

Malaysia’s first written submission, para. 973(ii).
Appellate Body Report, Japan – Alcoholic Beverages II, para. 40; Appellate Body Report, Canada – Certain
Measures Concerning Periodicals, para. 65.
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the first sentence requires a degree of competition that is higher than merely
significant.866
In the context of Article III:2 of the GATT 1994, first sentence
[…] GATT, the Appellate Body has found that the
determination of whether products are “like products” is,
fundamentally, “a determination about the nature and extent
of a competitive relationship between and among
products”.867 To make such a determination, a panel
examines on a case-by-case basis all relevant criteria or
factors, including:
i) the products’ properties, nature, and quality, i.e., their
physical characteristics;
ii) the products’ end-uses (i.e., the extent to which products
are capable of performing the same, or similar, functions);
iii) consumers’ tastes and habits, also referred to as
consumers’ perceptions and preferences, in respect of the
products (i.e., the extent to which consumers are willing to
use the products to perform these functions or the extent to
which consumers perceive products to be substitutable); and
iv) the products’ tariff classification.868
1466. However, Malaysia has not shown that the likeness test between palm oil-based
biofuel imported from Malaysia and domestic rapeseed oil-based biofuel or soybean
oil-based biofuel is fulfilled.
1467. The European Union will illustrate in the following paragraphs the reasons why
Malaysia’s argument do not stand. For this purpose, the European Union also makes
reference to the arguments developed in Section 7.2.1 demonstrating the defective
nature of Malaysia’s likeness analysis.
1468. The products have different: (i) physical characteristics, (ii) end uses, and (iii)
consumer preferences.
1469. Concerning (i) physical characteristics, a Panel should consider, on the basis of the
evidence presented by the parties, the products' properties, nature and quality.
1470. Biodiesel produced from rapeseed oil, soybean oil, and palm oil have different
properties. In particular, the low-temperature operability expressed through the cold
filter plugging point (“CFPP”) typically for PME is +13°C, for RME -14°C and for SBME
-2°C.
1471. Since PME has a higher CFPP value, it follows that it works better during the
summer months in the warmer regions of the EU. Therefore, a larger share of PME,

Appellate Body Reports, Philippines – Taxes on Distilled Spirits, para. 181.
Appellate Body Report, EC – Asbestos, para. 99. See also Appellate Body Reports, Philippines – Distilled
Spirits, para. 170.
868
Malaysia’s first written submission, para. 904.
866
867
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due to its higher CFPP value, is commonly used during the summer season in Southern
Europe. Instead, for using biodiesel in winter in Northern Europe, lower CFPP values
will be needed. In France, the CFPP for diesel fuel ranges between 0°C in the summer
and -15°C in the winter.
1472. Therefore, since the CFPP is different across PME, RME and SBME, the proportions
of PME, RME, and SBME in the biofuel blend must necessarily be different.
1473. The amount of PME used in a blend depends on the season and location across
Europe.869 FAME0 blend often includes up to 20% of PME. 870 The fact that PME is often
blended only up to 20% in FAME0 blends indicates that PME has a limited
substitutability with other biofuels mixed in FAME0.
1474. In any event, the very fact that biofuels made from different crops need to be
blended to obtain a fuel that has certain characteristics which make it suitable for some
uses, in some regions, and in some months through the year confirms that rapeseed
oil, soybean oil, palm oil based biofuels have different properties, and qualities,
otherwise consumers would not blend and just buy the cheaper available biofuel. These
are not minor or irrelevant differences, but physical characteristics that define the
extent to which SME, PME and RME can be substituted to each other and hence the
degree of competition that exists between these products.
1475. Concerning (ii) the end uses, the different properties of the PME, SBME and RME
are likely to have consequences on their end-uses in a given market.
1476. As a result, PME may be used in a smaller or greater share for transport fuel in
different EU member States and in different seasons. However, Malaysia has failed to
appreciate to what extent SME, PME and RME are substitutable in general and in
particular in the French market over the different periods of the year. France has
different standards required for diesel mix and biodiesels in the summer and the winter
season. These standards affect the amount of PME that can be used in biodiesel blends
in France and demonstrate that PME has a limited substitutability with other biofuels
mixed in blends not only in winter but also during the summer.

Commission Implementing Regulation (EU) 2019/1344 of 12 August 2019 imposing a provisional
countervailing duty on imports of biodiesel originating in Indonesia, OJ L 212, 13.8.2019, p. 1–52 (Exhibit
EU-139), recital 291: “The amount of PME used in a blend depends on the season and location across
Europe. In southern Europe CFPP –5 is used in the winter, and CFPP +5 in the summer. In northern Europe
CFPP –10 is used in winter, and CFPP 0 in summer. The higher the CFPP, the larger the percentage of PME
that can be used in the blend of biodiesels (60).”
870
Ibid., recital 297.
869
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1477. Malaysia claims all oil crop-based biofuel, independent of the oil crop feedstock
used for its production, to have the same end uses because different feedstock is
blended so that the blend FAME X has the required properties according to EN 14214:
Regardless of the FAME source, composition, or
manufacturing process, the marketed FAME products comply
with the EN 14214 specification in order to manufacture EN
590 diesel fuel and, thus, have the same end use. 871
1478. Malaysia’s argument is not informative about the degree of substitutability of PME
with RME mixed in the FAME X blend.
1479. The different properties of the PME, SBME and RME have consequences on their
end-uses in a given market.
1480. The EU Member States’ reporting under the Fuel Quality Directive on the quantities
of biodiesel supplied in each in each Member State shows that in a number of EU
Member States, PME has only a small market share of the biofuels market.
1481. For example, the quantity of PME supplied in Austria in 2019 was only around 4%
of the quantity of RME and around 38% of the quantity of SBME and just 38% higher
than the quantity of sunflower oil biodiesel (SFME).872 The 2019 data regarding Czech
Republic873 portrays a similar picture: the rapeseed biodiesel has the largest share of
the biodiesel market, palm oil biodiesel representing only around 1% of the quantity
of rapeseed biodiesel. Furthermore, in Denmark, the 2018 data shows that palm oilbased biofuel was used only to produce HVO and not FAME biodiesel.874
1482. EU standards require a lower CFPP in winter not only for biodiesels but also for
automotive diesel fuels.
1483. The EU standard EN 590 and its national versions regulate, among others, the CFPP
requirements for automotive fuels for use in diesel engine vehicles. According to the

871
872

873

874

Malaysia’s first written submission, para. 154.
Austria’s reporting under Article 7a of the Fuel Quality Directive can be found here:
http://cdr.eionet.europa.eu/Converters/run_conversion?file=at/eu/fqd/art7a/envyb0bda/Art_7aFQD_te
mplate_Member_States_v3.4_AUT_2020_resub_V3.xlsx&conv=tohtml&source=local (Exhibit EU-141).
The quantities of the various types of biodiesel supplied in Austria in 2019 are the following:
444,918,480.03 litres of RME, 68,006,083.58 litres of SBME, 17,650,898.39 litres of PME, 12,752,082.00
litres of SFME, litres 665,850.00 litres of acid oil from used cooking oil, 93,940.00 litres of waste vegetable
or animal oils, 60,925.00 of corn (maize) biodiesel and 13,952.00 litres of other types of biodiesel.
Czech Republic’s reporting under Article 7a of the Fuel Quality Directive can be found here:
http://cdr.eionet.europa.eu/Converters/run_conversion?file=cz/eu/fqd/art7a/envx9yuww/Art_7aFQD_te
mplate_Member_States_v3.4-2019-CZ-2.xlsx&conv=tohtml&source=local
(Exhibit
EU-142).
The
quantities of the various types of biodiesel supplied in Czech Republic in 2019 are the following: rapeseed
biodiesel 230,875,971.7, sunflower biodiesel 10,009,768.7 litres, soybean biodiesel 2,309,578 litres, palm
oil biodiesel 2,398,232 litres, waste vegetable oil or animal fat biodiesel 62,204,752 litres and Other
(Biodiesel from corn oil) 2,047,189 litres.
Denmark’s 2018 publicly available reporting under Article 7a of the Fuel Quality Directive can be found here:
http://cdr.eionet.europa.eu/Converters/run_conversion?file=dk/eu/fqd/art7a/envxfudxa/FQD7aDenmark
2018.xlsx&conv=tohtml&source=local (Exhibit EU-143).
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EU standard 590, the CFPP requirements for automotive fuels range between +5 oC and
–20oC.875 In France, the CFPP for diesel fuel ranges between 0oC in the summer and 15oC in the winter.
1484. The EU standard EN 14214 and its national versions regulate, among others, the
CFPP requirements for FAME biodiesel to be used in diesel engines. For petrol engines,
the Fuel Quality Directive requires a maximum limit for a different parameter, vapour
pressure, only during summer period.876
1485. According to the EU standard EN 14214, the CFPP requirements for FAME as blend
component in diesel fuel range between +13 ͦC and – 10 ͦC. The French version of this
standard requires a CFPP of -5 ͦC in the winter season and it is stricter 877

for the

summer season as it requires a CFPP of 0 ͦC.878
1486. The CFPP required for FAME during the summer season in France is 0 ͦC, while PME
has a CFPP of +13 ͦC. Therefore, this requirement has an effect on the amount of PME
that can be used in biodiesel blends in France and it means that PME has a limited
substitutability with other biofuels mixed in blends even during the summer. It must
be recalled that, generally, the FAME0 blend often includes up to 20% of PME.879
1487. Concerning (iii), consumers taste and habits, the Panel should be cautious in
assessing Malaysia’s argument that PME, SBME and RME are like products for the
purpose of Article III:2, first sentence.
1488. First, the direct consumers of biofuels are the economic operators, which mix those
fuels with fossil fuels to release them for consumption on the market. These
professionals know exactly what fuel standard they have to follow for which market
and in which period of the year. Since they have to produce a blend which complies
with certain requirements (for instance in terms of CFPP) and since different biofuels
have different CFPP values they necessarily have to be concerned about what biofuels
they are blending and in which proportions.
1489. Second, as regards final consumers, given that there is no labelling rule in the
European Union that imposes a requirement to indicate the raw materials of the
biofuels contained in the fuel, final consumers are not aware of whether or not palm

Exhibit EU-194, page 11.
Annex I of the Fuel Quality Directive.
877
CFPP requirements vary across the EU Member States according to the website of a biofuels company
https://www.biofuelsystems.com/biodiesel/specification.htm (Exhibit EU-137).
878
See Annex I, point 2.2 of the Decree of 30 June 2010 on the characteristics of FAME, published in the Official
Journal
number
0193
of
21
August
2010
available
online
at
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000022727243/2020-11-28 (Exhibit EU-195).
879
See the reply to question 65 and the European Union’s first written submission, paragraph 554.
875
876
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oil biodiesel is contained in the product they are purchasing. However, the preferences
of consumers must nevertheless be considered. This is shown by the fact that some
fuel companies in the Nordic countries such as Uno X and Preem, 880 in order to meet
consumers’ demands, preferences, and expectations, indicate that their products
(renewable products for Preem) do not include palm oil biofuel.881
1490. The EU’s consumers’ preferences for palm-oil free products can be seen also in
relation to other non-fuel products. For instance, in many EU Member States producers
advertise their food products as “palm oil free” precisely to attract consumers. Given
the wide spread public concern in the EU associating palm oil production with
deforestation, loss of biodiversity and climate change, it is clear that consumers’
awareness about the presence of palm oil based biofuels in the fuel mix is entirely
capable of influencing their purchasing decision. The European Union has already
explained in Section 7.2.1 how the Panel should consider consumers’ preference and
the potential demand for palm oil free biofuels in the EU market for the purposes of
conducting its likeness analysis. The same arguments apply here mutatis mutandis.
1491. Malaysia claims that economic operators producing diesel blends are not concerned
about the composition of the biofuel blend FAME X, as long as FAME X has the required
CFPP value and does not undermine the required quality of the diesel blend. Yet, again,
Malaysia fails to show whether FAME X including PME reaches the required CFPP value
in France all year round. For example, one of the EU trade defence measures found
that the CFPP level has an influence over the customers’ choices:
The Commission established that in most cases the final
customer purchasing biodiesel is not aware of, nor concerned
by, the feedstock that was used in the production, but
requires a product that fulfils a certain maximum CFPP level.
This level would vary depending on the season and climatic
conditions. During summer months and in warmer regions,
customers accept higher CFPP levels, and require lower CFPP
level biodiesel during winter months and in colder regions .882
1492. Furthermore, the CFPP level of biodiesel has even an influence on its price:
Price differences result from different levels of CFPP and from
whether the biodiesel imported can be subject to ‘doublecounting’ or not.883

See https://www.preem.se/en/in-english/investors/corral/annual-overview-2016/the-year-in-brief/ (Exhibit
EU-144).
881
See Midttun, Knut Myrum Næss, and Proadpran Boonprasurd Piccini “Biofuel Policy and Industrial Transition—
A Nordic Perspective” in Energies 2019, 12(14), 2740, pages 5, 6 and 8 (Exhibit EU-145).
882
Commission Implementing Regulation (EU) 2019/244 of 11 February 2019 imposing a definitive countervailing
duty on imports of biodiesel originating in Argentina, OJ 2019 L 40, p. 1, recitals 40-47 (Exhibit EU-135).
883
Ibid, recital 458.
880
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1493. It follows from the above that Malaysia has failed to show that the physical
differences among and the different circumstances of production of RME, SME and PME
do not have an influence over consumers’ tastes and habits in France. In any event,
Malaysia has not demonstrated that consumers’ tastes and habits suggest that PME,
SBME and RME are close to being perfectly substitutable products.
1494. In the alternative, the EU argues that the universe of like products as defined by
Malaysia is too narrow and should also include other types of biofuels than PME, SBME
and RME (in particular biofuels from waste material, animal fats, sunflower and HVO
biodiesel) because these products are in a competitive relationship with PME, RME and
SBME.
1495. In essence, if the Panel were to consider that Malaysia has demonstrated that PME,
RME and SBME are like products because they are in a sufficiently close competitive
relationship, other biofuels, such as those made from waste material and animal fat,
would also be ‘like products’, because their competitive relationship vis-à-vis palm oil
biofuels in similar to that of RME and SME.
1496. This is also confirmed by the growing use of waste oils and animal fat and the
decrease of use of palm oil since 2017. The fact that waste oils and animal fat are not
food and feed crops as such is not decisive for the likeness analysis given the existence
of a competitive relationship with food and feed crop-based biofuels, their similar
chemical composition and uses. Therefore, Malaysia’s failure to include these “like”
products (and sunflower oil-based biofuel) into its analysis also undermines its claims.
1497. It follows that either Malaysia has failed to demonstrate that the identified products
are like or that it has defined a group of like products that is excessively narrow.
1498. Moving to point (c) of the test consistency of the measure at issue with Article III:2
first sentence of the GATT 1994, the European Union will illustrate below why the
condition that the imported products are taxed in excess of the domestic product is
not met.
1499. Malaysia argues that
the tax, which France applies when the economic operators
release for consumption in France petrol and diesel fuels that
contain imported oil palm crop-based biofuel from, inter alia,
Malaysia, is in excess of the tax that applies when such
economic operators resort, instead, to oil crop-based biofuels
made from “like” domestic feedstocks. 884

884

Malaysia’s first written submission, para. 1001.
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1500. The European Union does not contest that the exclusion of palm oil biofuel from
the TIRIB reduction implies that fuels containing palm oil biofuel, whether imported
or domestically produced, may be taxed in excess of fuels containing other type of
biofuels, whether imported or domestically produced.
1501. However, the European Union contests that this tax differential is somehow
dependent on or related in any way to the origin of the product. Indeed, the
incorporation of imported soybean oil, rapeseed oil, sunflower oil biofuels, and biofuels
produced from waste material and animal fat as well as second generation biofuels
triggers the same TIRIB reduction just as when these biofuels are domestic.
Conversely, the incorporation of domestic palm oil biofuels does not produce any
reduction of the TIRIB.
1502. Therefore, it is not the incorporation of domestic vis-à-vis imported biofuels that
triggers the TIRIB reduction but rather the type of biofuel that is incorporated
regardless of its origin.
1503. The TIRIB reduction is an origin neutral measure, which creates a tax differential
between different products regardless of their origin.
9.3.2. Article III:2 second sentence of the GATT 1994
1504. Malaysia argues that the exclusion of petrol and diesel fuels to the extent that they
contain oil palm crop-based biofuel from the TIRIB reduction is not consistent with
Article III:2 second sentence of the GATT 1994.885 Malaysia’s claim is unsubstantiated.
1505. Article III:2 second sentence GATT reads as follows:
Moreover, no contracting party shall otherwise apply internal
taxes or other internal charges to imported or domestic
products in a manner contrary to the principles set forth in
paragraph 1.
1506. The second sentence of Article III:2 makes reference to Article III:1,which reads:
The contracting parties recognize that internal taxes and
other internal charges, and laws, regulations and
requirements affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of products, and
internal quantitative regulations requiring the mixture,
processing or use of products in specified amounts or
proportions, should not be applied to imported or domestic
products so as to afford protection to domestic production.
1507. The Appellate Body considered that, whereas under Article III:2 first sentence,
products that are close to being perfectly substitutable can be "like products", under
885

Malaysia’s first written submission, para. 1025.

298

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

Article III:2 second sentence, products that compete to a lesser degree fall under the
scope of Article III:2 second sentence.886
1508. Malaysia argues that:
i) the measure at issue constitutes an internal tax on
products;
ii) petrol and diesel fuels that contain imported oil palm cropbased biofuel and petrol and diesel fuels that contain
domestic oil crop-based biofuels are “directly competitive or
substitutable”;
iii) these products are dissimilarly taxed; and
iv) the dissimilar taxation is “applied … so as to afford
protection to domestic production”.887
1509. First, the criteria to assess the consistency of a WTO Member measure with Article
III:2 second sentence GATT must be all fulfilled.
1510. Concerning criterion ii), Malaysia has not discharged its burden of demonstrating
that oil palm crop-based biofuels and other oil crop-based biofuel are directly
competitive or substitutable products.
1511.

Malaysia has merely demonstrated that palm oil, soybean and rapeseed oil biofuels

appear to be in some competitive relationship, but it has not investigated how intensive
this competitive relationship is.
1512. In particular, Malaysia has not examined in detail the degree of competition in the
EU market between those products, let alone describing in any way the extent of their
competitive relationship on the French market. Indeed, it is on the French market that
the TIRIB reduction applies and, as already noted, this market is characterised by the
fact that France requires a CFPP of -15oC for the winter season, which greatly affects
the extent to which PME can substitute other biodiesels.
1513. In summary, the European Union submits that none of the arguments invoked by
Malaysia are capable of demonstrating that the degree of competition between palm
oil, soybean and rapeseed oil biofuels is characterised by a high degree of
substitutability.
1514. Concerning the criterion iii), Malaysia has failed to demonstrate that these products
are dissimilarly taxed.
1515. Malaysia claims that:

886
887

Appellate Body Reports, Philippines – Taxes on Distilled Spirits, para. 181.
Malaysia’s first written submission, para. 1026.
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While the concept of “in excess of” under Article III:2, first
sentence, of the GATT 1994 covers even the slightest tax
differential, the amount of differential taxation under Article
III:2, second sentence, of the GATT 1994 must be more than
de minimis to support a conclusion that the internal tax
imposed on imported products is GATT-inconsistent.888
1516. The European Union submits that Malaysia’s claim is groundless for three reasons:
(i) the products are not ‘like’; (ii) the TIRIB reduction does not differentiate between
imported or domestically produced crops; and (iii) if the Panel were to find that there
is a tax differential between imported and domestically produced products, it would
still find that the tax differential does not exceed the de minimis threshold.
1517. (i) First, Article III:2 second sentence of the GATT 1994 refers to ‘like products’. It
follows that, since the products are not ‘like’, the calculation comparing the tax on fuels
containing PME and the tax on fuels containing SBME/RME is not meaningful.
1518. (ii) Second, the measure at issue does not differentiate between imported or
domestically produced crops.
1519. Malaysia provides calculations to exemplify how the TIRIB and the TIRIB reduction
can be applied in practice on a volume of 200,000 hectolitres of petrol and diesel fuels
in 2020 and 2021.889
1520. The calculations made by Malaysia cannot demonstrate any tax differential between
imported crop-based biofuel and domestically produced crop-based biofuel, precisely
because there is none.
1521. Malaysia erroneously argues that that TIRIB differentiates between imported
or domestically produced crops. Malaysia’s attempt to draw a conclusion from its
calculations890 does not stand.
1522. As detailed above, the European Union does not contest that the exclusion of palm
oil biofuel from the TIRIB reduction implies that fuels containing palm oil biofuel,
whether imported or domestically produced, may be taxed in excess of fuels
containing other type of biofuels, whether imported or domestically produced.
1523. However, the European Union contests that this tax differential is somehow
dependent on or related in any way to the origin of the product. Indeed, the
incorporation of imported soybean oil, rapeseed oil, sunflower oil biofuels, and biofuels
produced from waste material and animal fat as well as second generation biofuels
trigger the same TIRIB reduction just as when these biofuels are domestic. Conversely,

888
889
890

Malaysia’s first written submission, para. 1031.
Malaysia’s first written submission, paras. 1034-1038.
Malaysia’s first written submission, para. 1039.
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the incorporation of domestic palm oil biofuels does not produce any reduction of the
TIRIB.
1524. Therefore, it is not the incorporation of domestic vis-à-vis imported biofuels that
triggers the TIRIB reduction, but rather the type of biofuel that is incorporated
regardless of its origin.
1525. Malaysia claims that a further measure taken by France shows the dissimilar
taxation between the imported biofuel and feedstock and domestically produced and
the directly domestically produced biofuel and feedstock products are not similarly
taxed.891
1526. Article 9 of the French Finance Law 2020-935 of 30 July 2020 introduced a
temporary mechanism according to which FAME based on vegetable oils with a CFPP
below or equal to -10°C without additives to improve cold properties counted at its real
value majored by 20% for the calculation of the French fuel tax reduction (the
‘temporary incentive’).892
1527. Article 9 of the French Finance Law 2020-935 of 30 July 2020 was codified in the
Customs Circular of 18 August 2020, which included instructions for customs operators
on how to implement the TIRIB and the temporary incentive. 893
1528. The temporary incentive was initially in force from 1 August 2020 until 31
December 2020. Whereas Malaysia claims that the temporary incentive was then
prolonged for three more months, from 31 December 2020 until 31 March 2021, the
amendment I-694 rectified bis proposed by the Senate894 was not adopted in the
French Finance Law 2021, therefore the temporary incentive was not prolonged.
1529. Malaysia contends that the temporary incentive shows that:
The difference in the level of taxation between petrol and
diesel fuels that contain, respectively, imported and domestic
oil crop-based biofuels, thus, significantly restricts the
purchase of oil palm crop- crop-based biofuel and palm oil as
a biofuel feedstock895
1530. Once again, just like the TIRIB reduction, the temporary incentive does not
differentiate between domestically produced and imported biofuels. Therefore, it
cannot be a valid basis for a claim regarding the tax differential between domestic and
imported biofuels.

891
892
893
894
895

Malaysia’s first written submission, paras. 1046-1050.
Exhibit EU-196, Article 9 of the French Finance Law 2020-935 of 30 July 2020.
Exhibit EU-197, Articles 52 and 53, Circulaire of 18 August 2020.
Exhibit EU-198, Amendment I-694 rectified bis to the Finance Law of 2021.
Malaysia’s first written submission, para. 1050.
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1531. Moreover, in October 2020, the French Parliament has tabled Amendment No. I281 for the Finance Law 2021, concerning the modification of Article 266 quindecies of
the Customs Code 2022, proposing the exclusion of soy from the TIRIB reduction as
well.
1532. Amendment No. I-281 reads “Soybean oil-based biofuel and palm oil-based biofuel
including PFAD are not considered biofuels.” 896 This amendment aims to exclude
soybean-based biofuel from the TIRIB reduction based on environmental protection
objectives.
1533. The objectives are explained below:
according to the report of the Forest Scientific and Technical
Council, the expansion of soybean crops in South America,
and particularly in Brazil, is leading to the conversion of
ecosystems rich in carbon and biodiversity into monocultures.
Since 2008, at least 8% of soybean crop expansion has come
at the expense of carbon-rich land, making soybean oil the
second most common commodity after palm oil, with a strong
impact on indirect land use change.897
1534. The objective of the tabled Amendment No. I-281, of the further tabled
Amendments N° I-CF193898 and N. I-1396899

for the Finance Law 2022are clearly

environmental protection, GHG emissions savings, climate change mitigation, and
protection of biodiversity against indirect land use change. 900
1535. The discussion on the exclusion of soybean oil-based biofuel as well from the TIRIB
reduction from 2022 confirms that the TIRIB reduction makes a distinction based on
crops, on the grounds of environmental protection, GHG emissions, climate change
mitigation and biodiversity conservation, and not based on whether the crops are
imported or domestically produced. Although the legislative process for the approval
of the Finance Law for 2022 is still ongoing, the proposed amendments to the TIRIB
reduction regime confirm its environmental objectives.
1536.

(iii) Third, the ‘de minimis’ threshold is not met.

1537. in Japan – Alcoholic Beverages II, the Appellate Body held that the very magnitude
of the tax differentials may be evidence of the protective application of a national fiscal
measure:

Exhibit EU-199.
Exhibit EU-200
898
Exhibit EU-201.
899
Exhibit EU-189.
900
Exhibit EU-201, “Alongside with palm oil, soybean oil-based biofuels are those whose production emits the
more greenhouse gases because they are cultivated, especially in South America, to the detriment
of carbon-rich ecosystems.”
896
897
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The very magnitude of the dissimilar taxation in a particular
case may be evidence of such a protective application, as the
Panel rightly concluded in this case. Most often, there will be
other factors to be considered as well. In conducting this
inquiry, panels should give full consideration to all the
relevant facts and all the relevant circumstances in any given
case. … The dissimilar taxation must be more than de
minimis. It may be so much more that it will be clear from
that very differential that the dissimilar taxation was applied
'so as to afford protection'. In some cases, that may be
enough to show a violation. In this case, the Panel concluded
that it was enough. Yet in other cases, there may be other
factors that will be just as relevant or more relevant to
demonstrating that the dissimilar taxation at issue was
applied 'so as to afford protection'. In any case, the three
issues that must be addressed in determining whether there
is such a violation must be addressed clearly and separately
in each case and on a case-by-case basis. And, in every case,
a careful, objective analysis, must be done of each and all
relevant facts and all the relevant circumstances in order to
determine 'the existence of protective taxation'.901
1538. From the Appellate Body’s analysis, it can be concluded that the tax differentials
must be more than ‘de minimis’.
1539. Malaysia claims that in the case at hand the tax differential is more than ‘de
minimis’.902
1540. However, there is no tax differential between petrol and diesel fuels that contain
imported oil palm crop-based biofuel compared to the tax levied on petrol and diesel
fuels that contain domestic directly competitive or substitutable oil crop-based biofuels,
such as biofuel made of rapeseed oil. Even if the Panel were to find that there is a tax
differential, it would still find that it does not exceed the de minimis threshold for the
following reasons.
1541. First, in the case where an economic operator in France released petrol and diesel
fuels for consumption that do not include any biofuel or that include only palm oilbased biofuel, the amount of the TIRIB in 2021 would be EUR 0,08 per litre of biofuel.
The calculation is the following:
1hL * 8% * 104 EUR/hL = 0,08 EUR/litre
1542. We can now compare EUR 0,08 per litre as applicable TIRIB to a biofuel that
includes only palm oil-based biofuel to EUR 0 per litre as applicable TIRIB where the
incorporation objectives of renewable biofuels are fully met (8%). The difference is
certainly not significant and is below the de minimis threshold.

901
902

Appellate Body Report, Japan – Alcoholic Beverages II, p. 33
Malaysia’s first written submission, para. 1039.
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1543. Second, the calculations made by Malaysia in paras. 1037-1038 are an
overestimation of the TIRIB due. In fact, the TIRIB revenue amounted to EUR 900,000
in 2018903 and EUR 600,000 in 2019, for the whole of France.904 The incorporation rates
of renewable biofuels achieved in 2019 were 7.3% and 7.9% (in terms of actual
volume) respectively for the diesel and petrol sectors, 905 for target incorporation
objectives, which were 7.9%906 that year on a national level. These data show the
success of the TIRIB as a behavioural tax in terms of low revenue and high
incorporation rate of renewable biofuels, and also show that the calculations made by
Malaysia are an exaggeration.
1544. This is an attempt to impress the Panel with high numbers, which must not distract
the Panel from the real economic impact of the TIRIB, which collected merely EUR
600,000 in the whole of France in 2020. As a comparison, the revenues from the TICPE
stand at EUR 18 billion in 2021.907
1545. It follows from the foregoing that the ‘de minimis’ threshold is not met.
1546. To conclude, the identified products are not dissimilarly taxed, and the third
criterion of the test of consistency with Article III:2 second sentence GATT, is not
fulfilled.
1547. Concerning criterion (iv), Malaysia has failed to demonstrate that dissimilar
taxation is “applied … so as to afford protection to domestic production”.
1548. First, there is no dissimilar taxation. Even if the Panel were to find that there is
dissimilar taxation, quod non, it would still find that it is not applied so as to afford
protection to domestic production.
1549. Malaysia claims that the measure at issue has a protectionist design but it fails to
prove its claim.908
1550. As was established in Japan – Alcoholic Beverages II and later confirmed in Chile –
Alcoholic Beverages by the Appellate Body, the conclusion of protective application
calls for an “examination of the design, architecture and structure of a tax measure

Rapport sur l’impact environnemental du budget de l’État, septembre 2020, footnote 41, which reads La taxe
incitative à l’incorporation des biocarburants (TIRIB), qui est une TIC additionnelle à la TICPE, mais qui
n’a pas vocation à produire des recettes (moins de 900 000 € de recettes en 2018)” Exhibit EU-193.
904
According to the Evaluations préalable des articles du PLF, pages 158, 159 “The increase in the target rates
of the incentive tax relating to the incorporation of biofuels (TIRIB) and the integration into the system of
new forms of energy and transport should not produce any return, or a very low return, given the
behavioural nature of this tax. Its first year of operation has indeed produced € 0.6 million in revenue.”
https://www.budget.gouv.fr/files/uploads/extract/2021/PLF_2021/EP_PLF_2021-W.pdf
905
Exhibit EU-191, pages 5 and 12.
906
Exhibit EU-191, page 4.
907
Annexe au projet de loi de Finances pour 2021, Tome 1 Lés évaluations de recettes, page 45 Exhibit EU-192.
908
Malaysia’s first written submission, paras. 1056-1058.
903
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precisely to permit identification of a measure’s objectives or purposes as revealed or
objectified in the measure itself”.909 Hence, it is required to “examine objectively the
underlying criteria used in a particular tax measure, its structure, and its overall
application to ascertain whether it is applied in a way that affords protection to
domestic products”. In that regard, the Appellate Body held that “[t]he very magnitude
of the dissimilar taxation in a particular case may be evidence of such a protective
application”, but “[m]ost often, there will be other factors to be considered as well”. 910
There might be instances where the statement of national authorities may be of
relevance such as those in Canada – Periodicals where the Appellate Body referred to
statements of representatives of the Canadian executive to establish whether the
dissimilar taxation was applied so as to afford protection to domestic production.911
1551. The European Union rejects in the strongest way Malaysia’s contention that both
the EU legal framework for renewable energy as well as the exclusion of palm oil biofuel
from the TIRIB reduction are designed to afford protection to domestic products.912
1552. The EU has already recalled above that palm oil biofuel is not excluded from the
TIRIB reduction because it is imported. Indeed, also domestic palm oil biofuel is subject
to the same exclusion and this had serious consequences on investment and
employment in France.913 Despite those consequences, the French legislator rejected
the French

Government’s proposal

to relax that exclusion,

because of the

environmental, and climate change impact of palm oil cultivation and the associated
moral concerns, in line with the very objective and revealing structure of the TIRIB.
1553. The fact that the other oil crops biofuels do not fall within the same exclusion from
the TIRIB reduction is therefore objectively explained both by the EU analysis with

Appellate Body Reports, Chile – Alcoholic Beverages, para. 71; Japan – Alcoholic Beverages II, page 27.
Appellate Body Report, Japan – Alcoholic Beverages II, page 33.
911
Appellate Body Report, Canada – Periodicals, pages 30-32.
912
Malaysia’s first written submission, paras. 1051-1059.
913
Exhibit EU-202 and Exhibit EU-190, page 8, « Les projets industriels visant à incorporer du palme en France
voient donc mécaniquement leur équilibre économique affecté par cette mesure » ; Exhibit EU-203 « Je
tiens à rappeler que le Gouvernement, en juillet 2017, s’est engagé à interdire la possibilité d’incorporer
l’huile de palme dans les biocarburants. On ne peut donc pas, d’un côté, prendre cet engagement et, de
l’autre, donner son feu vert à Total pour importer 300 000 tonnes d’huile de palme par an, soit 10% de la
consommation totale. Entre les promesses et les actes qui les contredisent, on n’y comprend plus rien » ;
Exhibit EU-204 « En termes économiques, faire sortir l’huile de palme du champ des biocarburants éligibles
aurait une incidence lourde sur la bioraffinerie de La Mède, en cours de reconversion depuis la conclusion
des accords évoqué pour un investissement de 275 millions d’Euros. Ce projet d’avenir de Total pour
pérenniser la raffinerie en y créant diverses activités (ferme solaire…) a obtenu toutes les autorisations et
a été mené avec le support de tous les Gouvernements successifs. Ce sont 1000 emplois qui sont en jeu
dont 250 directs. Cette bioraffinerie a été conçue pour traiter tout type d’huile, des huiles végétales
certifiées durables (colza, palme), et recycler des huiles usagées, résiduelles et graisses animales. En
durcissant la fiscalité sur les carburants contenant de l’huile de Palme sans distinction de son origine, la
France se priverait d’une production complémentaire de biocarburant sur son territoire pour répondre aux
besoins actuels et futurs … » ; Exhibit EU-202 « Mais voilà : le 26 octobre 2019, Patrick Pouyanné, PDG
de Total, déclarait souhaiter que le Parlement repousse sa décision de sortir l’huile de palme de la liste des
biocarburants à 2026, parce que cela faisait du tort à son business. » .
909
910
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regard to high ILUC-risk crop and their share of expansion in land with high-carbon
stock as well as by information elaborated by the French authorities. For instance, as
regards rapeseed, the French legislator concluded that the large increase in rapeseed
production in France between 2005 and 2008 was largely achieved by raising the
frequency of rapeseed in crop rotations and therefore it had a limited effect on
deforestation.914 It is therefore coherent with the climate change and environmental
objective of the TIRIB that this type of biofuel is not treated the same way as palm oil
biofuel for the purpose of the TIRIB reduction. Of note that this different treatment
applies regardless of where rapeseed oil is produced, and therefore is not applied so
as to afford protection to domestic products.
1554. Likewise, the fact that the incorporation of imported biofuel in the fuel released for
consumption in France contributes to the TIRIB reduction confirms that the structure,
design and application of the measure is not to afford protection to domestic products.
1555. Statements by Members of the French legislature in parliamentary debates
demonstrate that the tax reduction is designed to pursue environmental concerns and
not to afford protection to domestic production.
1556. Across party lines, there was a broad consensus in the parliamentary debate
concerning the exclusion of palm oil based biofuels from the TIRIB reduction that the
measure was necessary for environmental and climate change reasons as well as for
addressing the associated public concerns. Ms Ménard, a politician related to the right
spectrum, stated that palm oil is “the cause of massive deforestation and ultimately
emits three times more greenhouse gases than fossil fuels”. Likewise, Mr Jumel,
member of the French Communist Party, held that “palm oil is a disaster planetary,
which leads to deforestation”. Ms Pires-Beaune played in the same score when she said
that “the biofuel system is being sidetracked by the import of palm oil, the production
of which, moreover, contributes to deforestation”. Mr Prud’homme summarised the
prevailing opinion in the French Parliament as follows: “This amendment aims to
remove palm oil from the list of agrofuels, by due to deforestation and the devastation
for biodiversity that its cultivation causes.”915
1557. In light of the above, the European Union submits that Malaysia has not
demonstrated that the TIRIB reduction constitutes a violation of Article III:2 second
sentence GATT.

914
915

Exhibit EU-205 page 91 and 92.
Exhibit EU-203.
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9.3.3. Final remarks on Malaysia’s claim concerning Article III:2 of the GATT
1994
1558. In addition, were the Panel to conclude that PME, SBME and SBME are like product
or directly competitive and substitutable products for the purpose of Article III:2, quod
non, it would nevertheless find that Malaysia has focused on a subset of products that
should be considered to be like/directly competitive and substitutable.
1559. If the Panel accepts Malaysia’s arguments that the three biofuels mentioned by
Malaysia are like/directly competitive and substitutable, it should also consider that all
oil-crop based biofuels are like/directly competitive and substitutable, without
excluding products such as biofuels made of sunflower oil, used cooking oil and animal
fat and HVO.
1560. It follows that Malaysia should have assessed whether there is taxation of imported
product in excess of domestic like products or whether imported and domestic products
are dissimilarly taxed by considering the whole group of like products or products that
are directly competitive or substitutable.916
1561. However, Malaysia has manifestly failed to do so. Malaysia’s claims under Article
III:2 of the GATT 1994 are therefore without merit also for this reason.
9.4.

Malaysia’s claims under Article I:1 of the GATT 1994

1562. Malaysia contends that the French measure at issue is inconsistent with Article I:1
of the GATT 1994 because
the exclusion of petrol and diesel fuels, to the extent that
they contain oil palm crop-based biofuel, from the French
fuel tax reduction discriminates among “like” biofuels and
their feedstocks by granting an advantage in the form of a
tax reduction to petrol and diesel that contain biofuels and
their respective feedstocks originating in some third
countries, and not granting this advantage to all WTO
Members, and in particular not to Malaysia.917
1563. The TIRIB is a French internal tax. France is a WTO Member. The TIRIB therefore,
is a matter which is in the abstract capable of falling within Article III:2 of the GATT
1994 and therefore also within Article I:1 of the GATT 1994.
1564. However, with regard to Article III:2 the European Union has already explained
that Malaysia has neither demonstrated that palm oil biofuel is like all the other
biodiesels or just RME, and SBME nor has it shown that these products are directly
competitive or substitutable, and notably in the French market. It follows that the
The methodological error made by Malaysia is explained in greater detail in the following section concerning
Article I:1 of the GATT 1994. The considerations developed in that section should be considered as integral
part of the European Union response to Malaysia’s claims based on Article III:2 of the GATT 1994.
917
Malaysia’s first written submission, para. 973.
916
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exclusion of palm oil biofuel from the TIRIB reduction creates a tax differential between
products which Malaysia has not demonstrated to be like or directly competitive or
substitutable.
1565. Therefore, the panel should conclude that the exclusion of palm oil biofuel from the
TIRIB reduction is not a matter falling within Article III:2 and as a consequence under
Article I:1 of the GATT 1994.
1566. Nevertheless,

were

the

Panel

to

consider

that

Malaysia

has

sufficiently

demonstrated the likeness of those products or demonstrated that they are directly
competitive and substitutable and that the exclusion of palm oil biofuel from the TIRIB
reduction is at odds with one of the provisions contained in Article III:2 of the GATT
1994, the European Union submits to the Panel the following considerations.
1567. The TIRIB reduction is an advantage for the purpose of Article I:1 of the GATT
1994.
1568. The TIRIB reduction confers an advantage to imported or domestic oil crop-based
biofuel other than imported or domestic oil palm crop-based biofuel.
1569. Thus, the exclusion from the TIRIB reduction of palm oil-based biofuel does not
grant an advantage to any product originating in any country, which is not accorded
immediately and unconditionally to the like product originating in all the other WTO
Members. In fact, the same advantage is accorded to the like products originating in
all countries.
1570. The TIRIB reduction is an origin neutral measure, which creates a tax differential
in the group of like products identified by Malaysia as all oil-crop based biofuels.
However, the tax differential created by the TIRIB reduction among this group of
products manifestly does not target any imports, let alone imports from any WTO
Member.
1571. In order to understand if the measure discriminates between like products from
one Member vis-à-vis the products of other Members it is necessary to consider the
whole group of product that are like, domestic and imported. In summary, the
analytical approach is the same as the one applicable under Article III:4 of the GATT
1994 when assessing whether an origin neutral regulatory distinction accords less
favourable treatment to the group of imported product vis-à-vis the group of domestic
products.
1572. In US – Tuna II (Mexico) (Article 21.5 – Mexico), which concerned the consistency
with Article 2.1 of the TBT Agreement and Article I:1 of the GATT 1994 of the United
States' dolphin-safe labelling regime, the Appellate Body stressed that Article 2.1 of
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the TBT Agreement requires a panel first to define the like product and then to conduct
the detrimental impact analysis on that basis.
In considering the propriety of the Panel's approach, we recall
that the product scope for a detrimental impact comparison
depends on the products that a panel has found to be 'like'
for the purposes of Article 2.1. Once the 'like' products have
been properly identified, Article 2.1 requires a panel to
compare, on the one hand, the treatment accorded under the
measure at issue to the 'group' of like products imported from
the complaining Member with, on the other hand, that
accorded to the 'group' of like domestic products and/or the
'group' of like products originating in all other countries. 918
1573. The Appellate Body pointed out that its like product analysis under Article 2.1 of
the TBT Agreement also applied under Article I:1 of the GATT 1994, stating in clear
terms that:
These considerations apply with equal force to the analytical
approach adopted, and the product groups compared by the
Panel in order to assess whether the certification and tracking
and verification requirements discriminate against Mexican
tuna products under Articles I:1 and III:4 of the GATT
1994.919
1574. The simple fact that Malaysia does not export to the EU other vegetable oils for the
production of biofuels than crude and refined palm oil 920 does not say much, however,
about whether Malaysia is discriminated vis-à-vis other Members when all the products
that should be included in the comparison are considered. Moreover, other biodiesels
are also subject to different rules for the purpose of the TIRIB. Hence, Malaysia is
wrong in arguing that the exclusion of palm oil-based biofuel from the TIRIB reduction
targets the imports from one country without applying the same treatment to imports
of like products from another country, as all the rules of the TIRIB are applied without
any distinction as regards the origin of products and to the whole group of like
products.
1575. Finally, the European Union points out that Article III:8(b) provides that the
provisions of Article III shall not prevent the payment of subsidies exclusively to
domestic producers. Whilst Malaysia argues that the TIRIB reduction constitutes a
subsidy for the French or European biofuel industry, it has entirely ignored and failed
to engage with this provision. This is a further reason why Malaysia’s claims are
misconceived and should be rejected.

918
919
920

Appellate Body Report, US – Tuna II (Mexico) (Article 21.5 – Mexico), para. 7.71.
Appellate Body Report, US – Tuna II (Mexico) (Article 21.5 – Mexico), para. 7.281.
Malaysia’s first written submission, para. 986.
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1576. To sum up, first, the exclusion of palm oil biofuel from the TIRIB reduction creates
a tax differential between products which Malaysia has not demonstrated to be like or
directly competitive or substitutable for the purposes of Article III:2 of the GATT 1994.
Therefore, the Panel should conclude that the exclusion of palm oil biofuel from the
TIRIB reduction is not a matter falling within Article III:2 and as a consequence it
neither falls under Article I:1 of the GATT 1994.
1577. Second, the TIRIB is an origin neutral measure, which creates a tax differential in
the group of like products identified by Malaysia as all oil-crop based biofuels. However,
first the tax differential among this group of products manifestly does not target any
imports let alone imports from any WTO Member. Second, while Malaysia should have
assessed the impact of the regulatory distinction introduced by the TIRIB reduction on
the whole group of like products as they are produced by different WTO Members and
imported in the EU and notably in France, it concentrates again on rapeseed oil and
soybeans oil based biofuels and therefore it conducts a partial analysis that cannot
demonstrate any asymmetrical impact of the measure on the whole group of like
imported product.
9.5. The exclusion of palm oil-based biofuel from the TIRIB reduction is justified
on the basis of Article XX of the GATT 1994
1578. In the event that the Panel would find that any of the GATT claims of Malaysia is
well founded the European Union considers that the exclusion from the TIRIB reduction
of palm oil-based biofuel is justified on the basis of Article XX of the GATT 1994, for
the reasons explained in the Section above concerning the application of Article XX to
the EU’s measures.
1579. Indeed, the exclusion from the TIRIB reduction of palm oil-based biofuel is designed
to contribute to the same objectives of the EU renewable energy legal framework. The
European Union has also demonstrated above that the French civil society and the
French legislator consider the environmental impact of palm oil cultivation in terms of
climate change and loss of biodiversity to be an issue of moral concern.
1580. In light of the above and for the sake of conciseness, the European Union believes
that it is not necessary to recast its arguments on Article XX of the GATT 1994
essentially to replace “the EU measure” with “the French measure”. Hence, the
arguments contained in that section apply mutatis mutandis to the exclusion from the
TIRIB reduction of palm oil-based biofuel and must be considered as integral part of
the European Union’s response to Malaysia’s GATT claims concerning that measure.
1581. In addition, the European Union recalls that the exclusion from the TIRIB reduction
of palm oil-based biofuel is consistent with the EU’s objectives of avoiding that demand
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for renewable energy contribute to increased greenhouse gas emissions and that they
exacerbate biodiversity loss. Like the EU, with its measure France seeks to protect
various societal values, notably prevent climate change, environmental degradation
and biodiversity loss and address the related moral concerns. The objectives pursued
by the French measure are therefore also covered by paragraphs (a), (b) and (g) of
Article XX GATT.
1582. In a nutshell, the exclusion from the TIRIB reduction of palm oil based biofuel falls
within the policies related to the conservation of living and non-living exhaustible
natural resources contemplated by Article XX(g) and it is even handed inasmuch as
the exclusion from the TIRIB reduction applies to the relevant biofuels irrespective of
whether they are of domestic or imported origin.
1583. By the same token, preservation of biodiversity and of the environment that the
French measure pursues falls within the range of policies designed to protect human,
animal or plant life or health under Article XX(b). In addition, the exclusion from the
TIRIB reduction of palm oil based biofuel addresses moral concerns in France related
to climate change, environmental degradation and biodiversity loss.
1584. The measure also fulfils the required level of connection with the objectives sought,
considering that it makes a genuine contribution to the protection of certain key values
that are of the highest consideration in France while entailing a minimum degree of
trade-restrictiveness. The European Union submits that there are no reasonably
available alternatives that would make an equally effective contribution to the
objectives pursued, mindful however of the fact that it will be for Malaysia to point at
any such alternatives.
1585. Finally, the European Union submits that the exclusion from the TIRIB reduction is
applied without any arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, as required by the chapeau of Article XX of the GATT 1994,
for the same reasons explained in the relevant Section concerning the EU measures.
9.6. Malaysia’s claims under the SCM Agreement

1586. Malaysia claims that the TIRIB reduction, which reduces the tax on petrol and diesel
fuels containing oil crop-based biofuels, but excludes from this reduction petrol and
diesel fuels to the extent that they contain oil palm crop-based biofuel, is an actionable
subsidy in the meaning of the SCM Agreement.921

921

Malaysia’s first written submission, para. 1061.
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1587. Article 1.1 of the SCM Agreement provides, in relevant part, that:
For the purpose of this Agreement, a subsidy shall be deemed
to exist if:
(a)(1) there is a financial contribution by a government or
any public body within the territory of a Member … or
(a)(2) there is any form of income or price support in the
sense of Article XVI of GATT 1994; and
(b) a benefit is thereby conferred.
1588. Malaysia argues that the French measure constitutes a financial contribution or
income or price support by a government or a public body, that it confers a benefit,
and that it is a specific subsidy.922
1589. The European Union disagrees with Malaysia’s allegations and will rebut each of
these points.
9.6.1. The TIRIB reduction is not a financial contribution under Article
1.1(a)(1)(ii) of the SCM Agreement
1590. Malaysia argues that the TIRIB reduction is a financial contribution or, alternatively,
an income or price support in the sense of Article XVI GATT. 923 Malaysia claims that
Article 1.1(a)(1)(ii), by including “government revenue, otherwise due, that is foregone
or not collected”, covers also the French measure. 924
1591. However, Malaysia does not consider that Article 1.1(a)(1)(ii) SCM Agreement
provides an example of ‘foregone revenue’: “fiscal incentives such as tax credits”. A
tax credit is typically an amount of money that taxpayers are permitted to subtract,
from the income taxes that they owe to the state.
1592. Malaysia refers to three WTO cases: US – FSC, Brazil – Taxation, and US – Large
Civil Aircrafts (2nd complaint), and alleges that they are relevant to the present
dispute. However, they are not. In fact, the challenged measures in the three cited
WTO cases are not behavioural taxes: instead, they are taxes that the respondent
State designed to be a source of public revenue, and not a mechanism to disincentive
certain consumers’ behaviour in order to reach an objective in the public interest.
1593. In the case at hand, the TIRIB reduction is not afforded to reimburse any acquisition
costs, nor anything else. The TIRIB reduction is only granted to encourage a
behavioural change, i.e. the incorporation of renewable biofuels.

922
923
924

Malaysia’s first written submission, para. 1065.
Malaysia’s first written submission, para. 1067.
Malaysia’s first written submission, para. 1068.
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The design, objectives, and operation of the TIRIB reduction
1594. The French measure is not a financial contribution, nor is it an income or price
support in the sense of Article XVI of the GATT 1994. Instead, the French measure is
a behavioural tax. The following paragraphs illustrate how a behavioural tax operate.
1595. The concept of « behavioural tax » is not expressly defined in the French legislation.
However, the language « fiscalité comportementale » or « behavioural taxation » is
generally used to identify a number of tax measures whose primary objective is to
influence consumers behaviour so as to induce them to move away from practices that
have negative effects for their well-being. French jurisprudence uses that expression
to refer to specific fiscal measures whose primary objective is not to provide revenues
for the budget but to guide the behaviour of taxpayers in the general / public interest
(as defined by the legislator), provided that the criteria governing the tax fixed by the
legislator are in line with that objective.
1596. The Rapport sur l'impact environnemental du budget de l'Etat of 2020 explicitly
mentions the TIRIB as an example of a purely behavioural tax whose objective is to
incite the taxpayer to adopt a behaviour conforming with the public interest
objective.925
1597. Accordingly, in the present case, we use the term ‘behavioural tax’ to describe fiscal
measures that have as their sole (or predominant) objective to incite taxpayers to
change their behaviour and adopt a conduct that conforms to the public interest, with
the consequence that, if the measure achieves its objective, it raises no revenue.
1598. In this respect, behavioural taxes can be clearly distinguished from ordinary fiscal
measures whose typical objective is to collect revenue for the treasury. Income taxes,
for instance, that hit the income or the profits of taxpayers are clearly not intended to
prevent taxpayers from having income or making profits. Real estate registration taxes
that apply in many jurisdiction when purchasing real estate goods, are not intended to
prevent real estate transactions, but to increase the government revenues. Succession
taxes that the heirs have to pay in many jurisdictions if they want to obtain an
inheritance are neither intended to prevent people from passing away nor the
transmission of the inheritance to the heirs.

925

Exhibit EU-206: « Enfin, il est possible de recourir à des impôts « purement comportementaux », qui ont pour
objet, indépendamment de toute considération tenant à la capacité contributive du redevable, de l’« inciter
à adopter des comportements conformes à des objectifs d'intérêt général » […] Exemple : la taxe incitative
relative à l’incorporation des biocarburants frappe les carburants mis à la consommation à hauteur de la
différence entre un objectif d’incorporation d’énergie renouvelable et la proportion des incorporations
effectivement réalisées. », French government, Rapport sur l'impact environnemental du budget de l'Etat,
September 2020, page 105.
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1599. Behavioural taxes operate in the same way as monetary penalties used to enforce
regulations that require physical and legal persons to respect some norms of conducts
(e.g. fines for breaching speed limits while driving a vehicle, financial penalties for
releasing some pollutant substances). While fines may have the co-lateral effect of
raising revenue, their purpose is not to raise revenue, but rather to ensure that the
objectives of the enforced regulation are achieved. They increase the economic costs
of the conduct that the government wants to avoid. The non-imposition of a monetary
penalty is not a subsidy where it is due to the fact that the undertaking concerned has
complied with the regulation (otherwise one would come to the absurd conclusion that
each time a driver respects the speed limit the government is foregoing revenue that
was otherwise due if only the driver had been a bit faster). The non-imposition of a
fine might be a subsidy only where certain undertakings are exempted from a fine
despite non-complying with the regulation.
1600. There is no fundamental difference between the modus operandi of a behavioural
tax, as defined above, and a monetary penalty, which may justify treating them
differently under the SCM Agreement. This is clearly demonstrated by the TIRIB
reduction. Indeed, France could obtain the same result (the incorporation of a given
share of “renewable” biofuels in the fuel released for consumption on the domestic
market) by imposing a financial penalty on those operators that fail to incorporate a
given share of “renewable” biofuels. In both cases, there is no revenue foregone,
because there is no obligation to pay the tax/penalty unless the undertaking fails to
comply with a regulation.
1601. The reasons why a country may choose to impose a ‘behavioural tax’ rather than
a financial penalty are usually related to domestic law requirements (e.g. imposition of
financial penalties may require special types of legislation, special enforcement
mechanisms, the financial instruments may be considered more effective or easier to
administer and so on). Those domestic law considerations, however, are irrelevant for
the purposes of the SCM Agreement. Under the SCM Agreement, the only relevant
consideration is whether or not ‘revenue is foregone’.
1602. In conclusion, because the TIRIB reduction is a behavioural tax, the TIRIB reduction
may involve the granting of a subsidy only when an operator releasing fuel for
consumption in France without blending it with “renewable” biofuels is exempted from
the payment of the tax.
1603. Having said that it is clear that, many taxes seek, to some extent, to raising
revenue while influencing behaviours. They may therefore have a mixed nature. For
example, taxes on alcohol or tobacco are traditionally important sources of revenue.
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Because price elasticity of demand for these goods is relatively low, governments can
often calculate in advance and rather precisely how much more revenue they will be
able to obtain from a limited increase of the tax on these goods. However, when the
price increase is significant the tax may be capable of affecting the demand for these
products. Hence, some governments use these tax measures also to curb consumption
of those products. However, it would be unrealistic to believe that government seek to
eradicate completely the consumption of alcohol or tobacco by taxing those products.
1604. Similarly, other taxes may provide for lower rates for products or services that are
deemed preferable in the light of certain legitimate policy objectives (e.g. lower tax
rates for registration of smaller cars than for big cars; higher registration tax for luxury
real estate, etc.) or for products that are essential for the population (e.g. staple food)
and therefore the lower rate is an expression of a redistributive or social objective of
the tax. But, again, despite the application of those lower rates, the tax remains an
instrument to raise revenue.
1605. Those taxes may be distinguished from the present case from various angles. The
raison d’être of those taxes is still to collect revenue and not that all taxpayers avoid
certain behaviours, services or products (at best that can be the objective of the lower
rate that applies to certain products, but not the objective of the tax scheme as such).
Moreover, in these tax regimes the lower rates in general do not lead to a complete
exemption. Instead, in the present case the sole objective of the TIRIB is to ensure
compliance with the incorporation objective, and where that objective is attained the
tax liability can (and is expected to) be completely avoided (rather than merely
reduced) by complying with the prescribed behaviour.
The ‘financial contribution’ test
1606. The Panel’s findings in US – Large Civil Aircraft (2nd complaint) confirm that a tax
credit for purposes of reimbursing the firm's acquisition costs amounts to a financial
contribution.
1607. Thus, if a government lends money, makes a payment or grants a tax credit to a
firm for purposes of reimbursing the firm's acquisition costs, each of these measures
would be a financial contribution […]926
1608. A financial contribution is deemed to exist, inter alia, where "government revenue
that is otherwise due is foregone or not collected (e.g. fiscal incentives such as tax

926

Panel Report, US – Large Civil Aircraft (2nd complaint) (Article 21.5 – EU), para. 8.809.
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credits)".927 The Appellate Body, in US – FSC, explained that "foregoing" of "revenue
that is otherwise due" refers to situations where:
less revenue has been raised by the government than would
have been raised in a different situation, or, that is,
"otherwise." Moreover, the word "foregone" suggests that the
government has given up an entitlement to raise revenue that
it could "otherwise" have raised.928
1609. The Appellate Body further clarified that this purported entitlement, however,
cannot exist in the abstract. There must be some defined, normative benchmark
against which a comparison can be made between the revenue actually raised and the
revenue that would have been raised "otherwise". In this respect, the Appellate Body
has noted that "it is important to ensure that the examination under Article
1.1(a)(1)(ii) involves a comparison of the fiscal treatment of the relevant income for
taxpayers in comparable situations".929 Moreover, the basis of comparison must be the
"prevailing domestic standard" established by the tax rules applied by the Member in
question, because "[w]hat is 'otherwise due' … depends on the rules of taxation that
each Member, by its own choice, establishes for itself".930 The Appellate Body remarked
that, because Members, in principle, have the sovereign authority to determine their
own rules of taxation, the comparison under Article 1.1(a)(1)(ii) must necessarily be
between the rules of taxation contained in the challenged measure and other rules of
taxation of the Member concerned. As the Appellate Body explained, such a comparison
enables panels and the Appellate Body "to reach an objective conclusion, on the basis
of the rules of taxation established by a Member".931
1610. The Appellate Body further recognised that it may be sometimes difficult to identify
the appropriate benchmark for comparison under Article 1.1(a)(1)(ii), because
domestic rules of taxation are varied and complex. The Appellate Body stated that
[i]n identifying the appropriate benchmark for comparison,
panels must obviously ensure that they identify and examine
fiscal situations which it is legitimate to compare", and that
this will be the case when there is "a rational basis for
comparing the fiscal treatment of the income subject to the
contested measure and the fiscal treatment of certain other
income.

SCM Agreement, Article 1.1(a)(1)(ii).
Appellate Body Report, US – FSC, para. 90.
929
Appellate Body Report, US – FSC (Article 21.5 – EC), para. 92.
930
Panel Report, US – FSC, para. 7.43; Appellate Body Report, US – FSC, para. 90; Panel Report, US – FSC
(Article 21.5 – EC), paras. 8.13 and 8.17; Appellate Body Report, US – FSC (Article 21.5 – EC), paras. 87
and 89.
931
Appellate Body Report, US – FSC (Article 21.5 – EC), para. 89.
927
928
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1611. The Appellate Body added that, in general terms, "like will be compared with like",
and that it is important to ensure that the examination under Article 1.1(a)(1)(ii)
"involves a comparison of the fiscal treatment of the relevant income for taxpayers in
comparable situations".932
1612. According to the Appellate Body, "panels should seek to compare the fiscal
treatment of legitimately comparable income to determine whether the contested
measure involves the foregoing of revenue which is 'otherwise due', in relation to the
income in question".933
1613. In sum,
[t]he identification of circumstances in which government
revenue that is otherwise due is foregone requires a
comparison between the tax treatment that applies to the
alleged subsidy recipients and the tax treatment of
comparable income of comparably situated taxpayers.
1614. Thus, as Malaysia notes,934 the following steps should be followed:
i.

identify the tax treatment that applies to the income of
the alleged recipients: Identifying such tax treatment will
entail consideration of the objective reasons behind that
treatment and, where it involves a change in a Member's
tax rules, an assessment of the reasons underlying that
change.

ii.

identify a benchmark for comparison, that is, the tax
treatment of comparable income of comparably situated
taxpayers:

identifying

a

benchmark

involves

an

examination of the structure of the domestic tax regime
and its organising principles. In some cases, the principles
will be ones well recognised in the tax regimes of
Members; in other cases, they will be unique to the
particular domestic regime. It may be that disparate tax
measures, implemented over time, do not easily offer up
coherent principles serving as a benchmark. In any event,
an understanding of the tax structure and principles
should be developed that best explains that Member's tax
regime, in order to provide a reasoned basis for
identifying

what

constitutes

Appellate Body Report, US – FSC (Article 21.5 – EC), para. 90.
Appellate Body Report, US – FSC (Article 21.5 – EC), para. 91.
934
Malaysia’s first written submission, para. 1070.
932
933
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comparably situated taxpayers. Evidence relied upon in
such an analysis must be located in the rules of taxation
that each Member, by its own choice, establishes for itself.
In doing so, a Member will be held to account for the tax
structure and principles that it itself employs.
iii.

compare the reasons for the challenged tax treatment
with

the benchmark

tax treatment

identified

after

scrutinising a Member's tax regime: such a comparison
shows whether, in the light of the treatment of the
comparable income of comparably situated taxpayers, the
government is foregoing revenue that is otherwise due in
relation to the income of the alleged recipients.935
1615. In in Brazil – Taxation the Appellate Body analysed whether the Panel had erred in
the determination of the benchmark treatment under Article 1.1(a)(1)(ii) by seeking
"to ascertain the existence of a 'general rule of taxation' instead of examining the
organizing principles and structure of Brazil's taxation regime and identifying what
constitutes comparable income of comparably situated taxpayers".936 The Appellate
Body confirmed the approach followed in US – Large Civil Aircraft (2nd complaint) for
claims under Article 1.1(a)(1)(ii), and highlighted the importance of identifying the tax
treatment of comparable income of comparably situated taxpayers, and cautioned
panels against artificially creating a rule and an exception where no such distinction
exists.937
1616. The Appellate Body concluded
[I]n determining a benchmark for comparison, a panel must
be cognizant of the limitations inherent in seeking to identify
a general rule of taxation and an exception from that rule,
because such an approach may lead to an overly narrow
conception of which rules are relevant in identifying a
benchmark. It is not sufficient, once a general rule of taxation
has been identified, to conduct an analysis limited to the
determination that, but for the challenged measure, a higher
tax liability would have attached by virtue of a general rule.
Rather, even if scrutiny of a Member's tax regime indicates
the presence of a general rule and an exception relationship,
a panel would be expected 'to further examine the structure
of the domestic tax regime and its organising principles' in
order to determine what is 'the tax treatment of comparable
income of comparably situated taxpayers.938
Appellate
Appellate
937
Appellate
938
Appellate
935
936

Body
Body
Body
Body

Report,
Report,
Report,
Report,

US – Large Civil Aircraft (2nd complaint), paras. 811-814.
Brazil – Taxation, para. 5.160.
Brazil – Taxation, paras. 5.162-5.163.
Brazil – Taxation, para. 5.167.
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1617. Malaysia arguments must therefore be examined in the light of these clarifications
that emerge from previous cases.
1618. Malaysia defines the normative benchmark as being
the General Tax on Polluting Activities, established by the
French Government in 1999 and extended in 2005 to
distributors of automotive fuels that do not meet annual
biofuels targets. Under this benchmark treatment, the French
Government is entitled to collect the tax and retain the
amount of the tax paid. In this respect, the amount of the tax
that could be generated constitutes what is “due” to the
French Government under the benchmark treatment.939
1619. In sum, Malaysia contends that the General Tax on Polluting Activities is the
normative benchmark, and that the exception from the General Tax on Polluting
Activities is the ‘tax treatment that applies to the income of the alleged subsidy
recipients’940 (TIRIB reduction). Malaysia claims that the exclusion from the TIRIB
reduction of petrol and diesel fuels to the extent that they contain palm oil-based
biofuels is the tax treatment that should instead apply to the income of the alleged
subsidy recipients.
1620. The European Union contests Malaysia’s identification of the normative benchmark
and exception pursuant to Article 1.1(a)(1)(ii) SCM Agreement.
1621. In the present case, the first aspect to be considered is that the TIRIB is not
designed to produce revenue for the government but to influence the behaviour of
economic operators. It is a behavioural tax, which pursues an environmental objective,
i.e. combating climate change through a reduction of GHG emission in the transport
sector and thereby contributing to the preservation of the environment and
biodiversity.941 This is the organising principle and design of the tax regime of the
TIRIB. Its organising principle is not to procure revenue to the government, which the
government can then use as it sees fit such as different types of corporate income tax,
customs duties, excise duties, value added taxes, and consumption taxes and so on.
1622. As clarified by the French Ministry of Economics and Finance:
The French fuel tax, which has a behavioural and
environmental objective, is designed not to produce any
revenue for the public purse, as no revenue would mean that
the measure has attained its objective.”942
Malaysia’s first written submission, para. 1074.
Malaysia’s first written submission, para. 1070.
941
Exhibit EU-207, page 6.
942
Report of the French Parliament n. 2609 of 22 January 2020, page 52 « Les représentants de la DLF
auditionnés ont souligné que la TIRIB, taxe à objectif comportemental et environnemental, a vocation à
être une taxe sans rendement, un rendement nul signifiant que le dispositif aura bien atteint son objectif. »
Exhibit EU-205_EU-43
939
940
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1623. Therefore, if one wants to find a “general rule” which reflects the “normal” or
“common situation” under the regime of the TIRIB (as Malaysia itself recognises 943)
that would be a situation where the economic operators incorporate a sufficient
quantity of “renewable” biofuels in the fuel they release in the French market so that
they are not liable to pay that tax (or have to pay only part of the tax). The exception,
which reflects an uncommon situation, is therefore the release in the French market of
fuel not containing “renewable” biofuel which triggers payment of the tax.
1624. Likewise, it is coherent with that organising principle and the design of the TIRIB
reduction that only biofuels that are produced in a sustainable way may be considered
as renewable energy. By the same token, it is coherent with the very same organising
principle that biofuels that are produced with crops for which a high ILUC-risk is
identified are excluded from the notion of renewable energy (such as palm oil biofuel)
or are subject to a phase-out mechanism.944
1625. Therefore, in applying the three analytical steps identified by the Appellate Body
for assessing the existence of revenue foregone one should keep the above undisputed
elements in mind.
1626. With regard to the first step - identify the tax treatment that applies to the income
of the alleged recipients of the subsidy and the objective reasons behind that
treatment. The tax treatment of the alleged recipients (those that incorporate the
required share of biofuels in the fuel released for consumption) is the exemption from
the TIRIB. As mentioned, even Malaysia admits that this is the common scenario and
hence the general rule that characterises the regime of the TIRIB.
1627. The objective reasons for that tax treatment is not difficult to grasp once the design
and organising principle of the TIRIB reduction is considered. The objective reason is
that the TIRIB reduction pursues a climate change and environmental impact
mitigation objective, i.e. combating climate change through a reduction of GHG
emission in the transport sector and thereby contributing to the preservation of the
environment and biodiversity at the same time taking into account the moral concerns
linked to these phenomena. Hence, if the economic operator contributes to that
objective to the extent required it is not liable to pay any tax amount under the TIRIB.
1628. It would be artificial to argue that this tax treatment involves a change in a
Member's tax rules. The TIRIB and the TIRIB reduction for the incorporation of
“renewable” biofuels are two inseparable elements of the same measure.945 The TIRIB
Malaysia’s first written submission, para. 1076.
Exhibit EU-207, paras. 46-51.
945
« La minoration du taux de la taxe en cas d'incorporation de certains biocarburants fait partie intégrante de
la taxe elle-même et ne constitue pas une taxe distincte. »Exhibit EU-208.
943
944
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would have no reason to exist in the absence of the reduction in question as in that
situation it would be incapable to contributing in any way to its objective of reducing
GHG emissions in the transport sector by creating an incentive for the use of renewable
biofuels. The TIRIB and the TIRIB reduction are inseparable linked and one would have
no reason to exist without the other.
1629. With regard to the second analytical step – identify the tax treatment of comparable
income of comparably situated taxpayers – the European Union submits that all
economic operators in a comparable situation are treated the same.
1630. As clarified by the Appellate Body identifying a benchmark involves an examination
of the structure of the domestic tax regime and its organising principles. The regime
of the TIRIB and its organising principle have been described above. In short, the TIRIB
is not about raising revenues for the government but about changing tax payers’
behaviours so that they do not pay the tax at all but contribute to an environmental
objective. It is, therefore, with regard to the design and organising principle of the
TIRIB that one should assess whether taxpayers are comparably situated and whether
their income is comparable.
1631. It follows that Malaysia’s identification of the “General Tax on Polluting Activities,
established by the French Government in 1999 and extended in 2005 to distributors of
automotive fuels that do not meet annual biofuels targets” as the normative
benchmark946 is incorrect. This tax treatment is neither the normative benchmark of
the TIRIB nor the general rule of taxation, as the common scenario reflected by the
general rule of taxation under the TIRIB is the exemption or reduction from the TIRIB
to the extent that the incorporation objective is achieved.
1632. In light of the design and organising principle of the TIRIB, taxpayers that
incorporate palm oil biofuels in the fuel that they release for consumption in the French
market are clearly not in a situation comparable to those that incorporate renewable
energy. Indeed, those taxpayers do not contribute in any way to the public interest
objectives that the TIRIB pursues, they do not change their behaviour in the direction
the TIRIB has been designed for. To the contrary, from the point of view of the TIRIB’s
design and organising principle those taxpayers are in exactly the same situation of
taxpayers that release fossil fuels for consumption without incorporating any renewable
energy. Also the latter do not contribute in any way to the objective of the TIRIB
regime.

946

Malaysia’s first written submission, paras. 1074-1075.
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1633. In conclusion, economic operators that release for consumption fuels incorporating
palm oil-based biofuel are not in a situation comparable to that of economic operators
that release for consumption fuels incorporating biofuels other than palm oil-based
biofuel. Their respective income is therefore not comparable either. On the other hand,
all taxpayers that incorporate “renewable” biofuels and their income are treated the
same way, as they will not be liable to pay any amount pursuant to the TIRIB if they
contribute to its objective to the extent required. By the same token, all taxpayers that
do not incorporate any “renewable” biofuels are treated the same.
1634. With regard to the third analytical step - compare the reasons for the challenged
tax treatment with the benchmark tax treatment – it can be concluded that because
the challenged tax treatment constitutes the normative benchmark (i.e. it is the tax
treatment applied to all comparable income of any comparably situated taxpayers and
also the general rule of taxation under the TIRIB), the government is not foregoing
any revenue that is otherwise due through TIRIB.
1635. Therefore, the European Union respectfully submits that the TIRIB reduction does
not constitute a financial contribution or in any event Malaysia has not shown that the
TIRIB reduction constitutes a financial contribution for the purposes of Article
1.1(a)(1).
9.6.2. The TIRIB reduction is not an income or price support under Article
1.1(a)(2) of the SCM Agreement
1636. Malaysia argues that the TIRIB reduction is an income or price support under Article
1.1(a)(2) of the SCM Agreement read together with Article XVI of the GATT 1994.947
1637. At the outset, the European Union observes that Malaysia Panel request does not
make any reference to Article XVI of the GATT 1994. Paragraph 33(iii) of Malaysia
Panel request refers only to Article 1 of the SCM Agreement. However, Article 1.1.a(2)
of the SCM Agreement does not provide for a definition of income or price support but
explicitly refers back to Article XVI (“income or price support in the sense of Article XVI
of GATT 1994”). Hence, a Member that wants to demonstrate that a measure is a form
of income or price support that falls within Article 1 of the SCM Agreement must
necessarily refer to Article XVI of the GATT 1994 to make its case. Such a reference is
however absent from Malaysia Panel Request. That document does not even contain
any language that could have alerted the European Union that Malaysia considered the
TIRIB reduction to be a form of income support.

947

Malaysia’s first written submission, para. 1082. See also paras. 1081-1090.
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1638. The European Union therefore considers that Malaysia’s argument to the effect that
the TIRIB reduction is a form of income or price support are not properly before the
Panel because Malaysia did not refer in its Panel Request to the relevant WTO provision
that defines this type of measures.
1639. For the sake of completeness, the European Union will nevertheless respond to
Malaysia’s argument.
1640. Malaysia maintains that:
In excluding oil palm crop-based biofuel from the definition of
renewable energy sources, the French fuel tax reduction
operates as an income support system whereby the
Government of France guarantees to support income of the
economic operators that release for consumption petrol and
diesel fuels incorporating biofuels other than oil palm cropbased biofuel948
1641. It appears therefore that Malaysia considers the measure to be a form of income
support (not also price support).
1642. The European Union considers that: (i) the TIRIB reduction does not operate as an
income support to reduce import of any product in France; (ii) the measure encourages
the incorporation and release for consumption of different source of renewable energy,
whatever their origin; and (iii) the purpose of the French Integrated National Energy
and Climate Plan and of the National Biomass Mobilisation Strategy (SNMB) is not the
avoidance of recourse to imports.
1643. First, the TIRIB reduction does not support the income of economic operators that
release fuel for consumption incorporating biofuels other than oil palm crop-based
biofuel.
1644. ‘Income’ is defined as:
That which comes in as the periodical produce of one's work,
business, lands, or investments (considered in reference to
its amount, and commonly expressed in terms of money);
annual or periodical receipts accruing to a person or
corporation; revenue.949
1645. ‘Support’ indicates the “The action or an act of helping a person or thing to hold
firm or not to give way; provision of assistance or backing.950
1646. The measure does nothing to maintain “the value of prices or the income received
by an industry/undertaking(s)” as argued by Malaysia. First, economic operators that
release for consumption petrol and diesel fuels incorporating biofuels other than oil
948
949
950

Malaysia’s first written submission, para. 1084.
https://www.oed.com/view/Entry/93645?rskey=sHn8CS&result=1#eid (accessed on 26 November 2021)
https://www.oed.com/view/Entry/194673?rskey=uwWvEP&result=1#eid (accessed on 26 November 2021).
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palm crop-based biofuel do not constitute an “industry” separate from those that
incorporate palm oil-based biofuel. Malaysia has indeed argued at length that economic
operators mix different types of biofuels in order to meet the national fuel standard.
Second, the production costs of those operators are not affected by the TIRIB. As
Malaysia argues biofuel production costs are higher than fossil fuel costs. 951 The TIRIB
does not lower the biofuel production costs or the costs of acquiring biofuels, which
must still be integrally borne by the economic operators. If and to the extent that they
incorporate renewable energy in the fuel they release for consumption, operators will
have to pay the market price for that energy. The TIRIB does also not affect the price
at which the fuel released for consumption is released and therefore does not support
what “comes in as the periodical produce of one's business”.
1647. Second, the measure encourages the incorporation and release for consumption of
different source of renewable energy, whatever their origin. There is neither a
distinction between imported and domestic source of renewable energy nor any
requirement to incorporate domestic energy sources. Therefore, the TIRIB reduction
does not operate to reduce import of any product in France.
1648. In any event, the TIRIB reduction cannot be described as “an income support policy
insulating such economic operators from the true costs that they would have to face
in the absence of the measure at issue.” 952 As explained already several times, without
TIRIB reduction there would be no TIRIB altogether as the whole regime of the TIRIB
would be made purposeless. Hence, the “true costs” that operators would have to face
in the absence of the measure would be no TIRIB altogether.
1649. Accepting Malaysia’s approach would tantamount to say that the application of
financial penalties for companies that have not complied with the environmental
legislation is a form of income support for companies that have complied with the
environmental legislation and therefore do not have to pay those penalties.
1650. Third, the Integrated National Energy and Climate Plan for France is a general policy
document that does not mention the TIRIB at all. It is therefore not capable of proving
that the TIRIB operates as “an income support policy insulating such economic
operators from the true costs that they would have to face in the absence of the
measure at issue”.953
1651. That document describes the main energy policies and measures in France in the
field of energy and climate: the Multiannual Energy Plan (MEP), which establishes the

951
952
953

Malaysia’s first written submission, para. 1085.
Malaysia’s first written submission, para. 1086.
Malaysia’s first written submission, para. 1086.
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priorities for government action in the field of energy for the following 10 years in
relation to energy; and the National Low-Carbon Strategy (stratégie nationale bascarbone, SNBC), which is France’s roadmap for climate change mitigation. It provides
guidelines to enable the transition to a low-carbon economy across all sectors.
1652. The initiatives included in Integrated National Energy and Climate Plan specify in
multiple points their objectives of mitigating climate change, achieving carbon
neutrality by 2050, reducing net biodiversity loss, protecting the environment.954
1653. To conclude, nothing in the TIRIB reduction can be considered to be an income
support. Malaysia’s claim shows a deep misunderstanding of the design, objectives,
and operation of the measure and its organising principles.
9.6.3. The TIRIB reduction does not confer a benefit
1654. Malaysia’s argument concerning the existence of a benefit are purely consequential
to the Panel finding that the TIRIB reduction is a financial contribution of a form of
income support. With respect to the latter Malaysia makes also reference to its
arguments concerning the specificity of the subsidy. Given that the European Union
already rebutted those arguments in the corresponding sections of this submission, it
does not appear necessary to recast the same rebuttals to those arguments under the
label “benefit”.
9.6.4. The TIRIB reduction is not specific under Article 2.1 of the SCM
Agreement
1655. In the event the Panel were to conclude that the TIRIB reduction is nevertheless a
financial contribution for the purposes of Article 1.1(a)(1) of the SCM Agreement, or
an income or price support for the purposes of Article 1.1(a)(2) of the SCM Agreement
which confers a benefit and therefore constitutes a subsidy, the European Union
submits that Malaysia has not correctly demonstrated that such subsidy is specific as
required by Article 2 of the SCM Agreement.
1656. Under Article 1.2 SCM Agreement, a subsidy shall be subject to the provisions of
the WTO Agreements only if it is specific in accordance with the provisions of Article 2
SCM Agreement.
1657. Malaysia contends that the TIRIB reduction is a de jure specific subsidy to certain
enterprises pursuant to Article 2.1(a) of the SCM Agreement. 955
1658. Malaysia maintains that:

954
955

Exhibit MYS-41.
Malaysia’s first written submission, para. 1110.
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economic operators that release for consumption in France
petrol and diesel fuels incorporating oil palm crop-based
biofuel are expressly deemed non-eligible for the purposes of
the French fuel tax reduction.956
1659. The European Union rejects Malaysia’s allegations: the TIRIB reduction is not a
specific subsidy in accordance with Article 2 SCM Agreement.
1660. Article 2(1) of the SCM Agreement reads as follows:
In order to determine whether a subsidy, as defined in
paragraph 1 of Article 1, is specific to an enterprise or
industry or group of enterprises or industries (referred to in
this Agreement as "certain enterprises") within the
jurisdiction of the granting authority, the following principles
shall apply:
(a) Where the granting authority, or the legislation pursuant
to which the granting authority operates, explicitly limits
access to a subsidy to certain enterprises, such subsidy shall
be specific.
(b) Where the granting authority, or the legislation pursuant
to which the granting authority operates, establishes
objective criteria or conditions* governing the eligibility for,
and the amount of, a subsidy, specificity shall not exist,
provided that the eligibility is automatic and that such criteria
and conditions are strictly adhered to. The criteria or
conditions must be clearly spelled out in law, regulation, or
other official document, so as to be capable of verification.
* Objective criteria or conditions, as used herein, mean
criteria or conditions which are neutral, which do not favour
certain enterprises over others, and which are economic in
nature and horizontal in application, such as number of
employees or size of enterprise.
1661. A plain reading of these provisions shows that, on the one hand, letter (a) makes
clear that when there is an explicit limitation on access to a subsidy, such subsidy shall
be specific. Letter (b), on the other hand, excludes de jure specificity when the
conditions or criteria governing the eligibility for, and the amount of the subsidy are
objective, provided that eligibility is automatically and that such conditions and criteria
are strictly adhered to, are spelled out in the relevant legislation, and are verifiable.
To be objective those criteria must be neutral, not favour certain enterprises over
others, economic in nature and horizontal in application.
1662. As clarified by the Appellate Body:
The chapeau of Article 2.1 offers interpretative guidance with
regard to the scope and meaning of the subparagraphs that
follow. The chapeau frames the central inquiry as a
determination as to whether a subsidy is specific to "certain
enterprises" within the jurisdiction of the granting authority
956

Malaysia’s first written submission, para. 1118.
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and provides that, in an examination of whether this is so,
the "principles" set out in subparagraphs (a) through (c)
"shall apply". We consider that the use of the term
"principles"— instead of, for instance, "rules"—suggests that
subparagraphs (a) through (c) are to be considered within an
analytical framework that recognizes and accords appropriate
weight to each principle. Consequently, the application of one
of the subparagraphs of Article 2.1 may not by itself be
determinative in arriving at a conclusion that a particular
subsidy is or is not specific”957
“Article 2.1(a) establishes that a subsidy is specific if the
granting authority, or the legislation pursuant to which the
granting authority operates, explicitly limits access to that
subsidy to eligible enterprises or industries. Article 2.1(b) in
turn sets out that specificity "shall not exist" if the granting
authority, or the legislation pursuant to which the granting
authority operates, establishes objective criteria or conditions
governing the eligibility for, and the amount of, the subsidy,
provided that eligibility is automatic, that such criteria or
conditions are strictly adhered to, and that they are clearly
spelled out in an official document so as to be capable of
verification. … Article 2.1(a) describes limitations on eligibility
that favour certain enterprises, whereas Article 2.1(b)
describes criteria or conditions that guard against selective
eligibility.958
Notwithstanding the fact that the principles under
subparagraphs (a) and (b) may point to opposite results,
there may be situations in which assessing the eligibility for
a subsidy will give rise to indications of specificity and nonspecificity as a result of the application of Article 2.1(a) and
(b). This is because Article 2.1(a) identifies circumstances in
which a subsidy is specific, whereas Article 2.1(b) establishes
circumstances in which a subsidy shall be regarded as nonspecific. We can conceive, for example, of situations in which
an initial indication of specificity under Article 2.1(a) may
need to be considered further if additional evidence
demonstrates that the subsidy in question is available on the
basis of objective criteria or conditions within the meaning of
Article 2.1(b). This therefore suggests that, where the
eligibility requirements of a measure present some
indications pointing to subparagraph (a) and certain others
pointing to subparagraph (b), the specificity analysis must
accord appropriate consideration to both principles.959
Accordingly, we consider that a proper understanding of
specificity under Article 2.1 must allow for the concurrent
application of these principles to the various legal and factual
aspects of a subsidy in any given case. Yet, we recognize that
there may be instances in which the evidence under
consideration unequivocally indicates specificity or nonspecificity by reason of law, or by reason of fact, under one
of the subparagraphs, and that in such circumstances further
Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 366 (underlined added).
Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), para. 367 (underlined added).
959
Ibid., para. 369 (underlined added).
957
958
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consideration under the other subparagraphs of Article 2.1
may be unnecessary … Likewise, a granting authority or
authorizing legislation may explicitly limit access to a subsidy
to certain enterprises within the meaning of Article 2.1(a),
but not provide objective criteria or conditions that could be
scrutinized under Article 2.1(b). We do, however, caution
against examining specificity on the basis of the application
of a particular subparagraph of Article 2.1, when the potential
for application of other subparagraphs is warranted in the
light of the nature and content of measures challenged in a
particular case.960
1663. It follows that:
the assessment of specificity under Article 2.1 should not
proceed on the basis of a binary choice between looking at
the granting authority or looking at the legislation pursuant
to which that granting authority operates. Rather, the
assessment should normally look at both […] 961
1664. This case law and the verb “shall apply” in Article 2.1 of the SCM Agreement, makes
clear that Members do not have full discretion in conducting their specificity analysis
given that they shall apply the principles laid out in the other provisions of the same
article.
1665. Malaysia claims that the subsidy would be de jure specific to those economic
operators that incorporate and release for consumption … fuels incorporating biofuels
other than oil palm crop-based biofuel.962 On the other hand “the economic operators
that release for consumption in France petrol and diesel fuels incorporating oil palm
crop-based biofuel are expressly deemed non-eligible”.963 However, Malaysia itself
explains that “given the particularities of the blending process (i.e., the possibility to
incorporate different types of biofuels in the petrol and diesel fuels) these economic
operators will benefit from a tax reduction.”
1666. In substance, Malaysia argues that all economic operators releasing fuel for
consumption blend different types of biofuels.
1667. Whilst Malaysia’s approach to de jure specificity presupposes that certain economic
operators are excluded from the reduction because they incorporate only a given type
of biofuel in their final product, Malaysia itself denies this assumption and explains that
in reality there is no such a group of enterprises.

Ibid. para. 371 (underlined added).
Appellate Body Report, US – Large Civil Aircraft (2nd Complaint), para. 759.
962
Malaysia’s first written submission, para. 1119.
963
Ibidem.
960
961
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1668. Instead, the French measure does not differentiate between companies, industries,
or enterprises: it encourages the behaviour of any enterprise active in releasing fuels
for consumption to incorporate renewable energy sources in that fuel.
1669. The European Union would like to recall that the economic operators liable to pay
the TIRIB are the persons liable to pay the TICPE for the release for consumption of
these fuels as a result of import, as a result of intra-Community circulation under a tax
suspensive procedure, or on leaving establishments placed under a tax suspensive
procedure (factories under customs control [“usines exercées”], tax warehouses for
storage and, for ED95 and B100, tax warehouses for energy products). Among this
group of enterprises there is no group that only incorporates a given type of biofuels.
1670. In summary, Malaysia does not really identifies an industry or a group of
enterprises to which the alleged subsidy is explicitly limited.
1671. Moreover, although Malaysia mentions Article 2.1(b) SCM Agreement, and it
recognises that:
The specificity analysis must accord appropriate consideration
to both principles964
1672. Malaysia forgets to pay any genuine attention to the content of Article 2.1(b) SCM
Agreement.965 Malaysia indeed does not make any effort to assess whether the criteria
for determining eligibility and amount of the subsidy comply with Article 2.1(b) of the
SCM Agreement.
1673. Instead, there are objective criteria or conditions governing the eligibility for, and
the amount of, the alleged subsidy, they are clearly spelled out in law, regulation, or
other official document, so that they are capable of verification, and eligibility is
automatic. Therefore, specificity shall not exist even though an analysis solely under
Article 2.1(a) might suggest the contrary.
1674. In conclusion, Malaysia has failed to make a prima facie case that the TIRIB
reduction is de jure specific because it has not demonstrated that the alleged subsidy
is de jure limited to certain enterprises and it has not applied the legal standard that
it has invoked.

964
965

Malaysia’s first written submission, para. 1115.
Malaysia’s first written submission, paras. 1108-1119.
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9.7. Malaysia’s claims under Articles 5(c) and 6(3) of the SCM Agreement
9.7.1. The TIRIB reduction is not an actionable subsidy under Article 5(c) of
the SCM Agreement
1675. Malaysia claims that the TIRIB reduction is an actionable subsidy pursuant to Article
5(c) of the SCM Agreement966 causing adverse effects on Malaysia in the form of
serious prejudice to its interests within the meaning of Article 6.3(a) and 6.3(c) of the
SCM Agreement.967
1676. Malaysia argues that the TIRIB reduction directly causes: (i) the displacement of
imports of the ‘like products’ from Malaysia into the French market, and (ii) significant
lost sales of the ‘like products’ from Malaysia into the French market.
1677. As mentioned above, the European Union considers that the TIRIB reduction is not
a subsidy. If the Panel were to find that it is a subsidy – quod non – it would nonetheless
conclude that Malaysia has not demonstrated that it is specific pursuant to Article 2
SCM Agreement. Therefore, the European Union considers that the Panel does not need
to address Malaysia’s claim on serious prejudice.
1678. In any event, were the Panel to conclude that the TIRIB is a specific subsidy - quod
non – it would nevertheless find that Malaysia has not demonstrated that this measure
caused to Malaysia any adverse effect.
1679. This Section will show that Malaysia has failed to demonstrate that the TIRIB
reduction is an actionable subsidy and that it has not caused any serious prejudice
pursuant to Article 6.3(a) and (c) of the SCM Agreement.
9.7.2. The TIRIB reduction has not caused serious prejudice under Article
6.3(a) and 6.3(c) SCM
1680. Malaysia argues that the TIRIB reduction has caused adverse effects on Malaysia
in the form of serious prejudice to its interests within the meaning of Article 6.3(a) and
6.3(c) of the SCM Agreement.
1681. Article 6.3(a) and 6.3(c) SCM Agreement read:
6.3 Serious prejudice in the sense of paragraph (c) of Article
5 may arise in any case where one or several of the following
apply:
(a) the effect of the subsidy is to displace or impede the
imports of a like product of another Member into the market
of the subsidizing Member;

966
967

Malaysia’s first written submission, paras. 1062, and 1120-1126.
Malaysia’s first written submission, para. 1126.
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(c) the effect of the subsidy is a significant price undercutting
by the subsidized product as compared with the price of a like
product of another Member in the same market or significant
price suppression, price depression or lost sales in the same
market […].
1682. Pursuant to Article 6.3(a) and 6.3(c) SCM Agreement, in order to determine
whether there is serious prejudice, the following criteria shall be assessed:
a.

The likeness of the two products and the relevant product market;

b.

The relevant geographical market;

c.

Whether there is displacement of imports (under Article 6.3(a) SCM
Agreement);

d.

Whether the lost sales are significant;

e.

Whether the market phenomena referred to the above are the effect of the
challenged subsidies: whether there is a causal link; and

f.

Whether the prejudice is to be attributed to other factors.

1683. The European Union will address each of these criteria in the following paragraphs.
The products are not ‘like’
1684. The first criterion that needs to be assessed in order to determine whether there is
serious prejudice is whether the products are ‘like’.
1685. Malaysia argues that palm oil-based biofuel and rapeseed oil-based biofuel and
soybean-based biofuel are ‘like products’.
1686. As the European Union has detailed above in the sections discussing the “likeness”
under Articles 2.1 of the TBT Agreement, I and III of the GATT 1994, Malaysia has not
demonstrated that the these three products are ‘like’
1687. Moreover, a relevant market consists of all the products that are like because they
are in competitive relationship between and among the products at issue (although
there is a spectrum of degrees of competitiveness depending on the provision invoked).
That competitive position must be examined in the light of all evidence including the
analytical criteria identified by case law: physical characteristics, uses, consumers’
tastes and habits.
1688. The Panel is not bound by the market definition relied upon by a claimant.
1689. Malaysia claims that the relevant product market comprises:
Any oil crop-based biofuel and/or feedstock used for this
production, as they compete to be incorporated into petrol
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and diesel fuels to benefit from the TIRIB reduction when
such fuels are released for the consumption in France. 968
1690. First, the EU submits that this description of the relevant market is in contradiction
with Malaysia’s narrow definition of the group of like products, which focuses on 3
FAME products. Second, Malaysia has not even demonstrated that PME, RME and SME
are like for the purpose of the SCM agreement.
1691. In any event, even if the Panel were to find that the three identified products are
‘like products’, it would nevertheless conclude that the relevant product market must
include other biofuels (such as biofuels made from waste oil, animal fat and HVO, and
other oil crops) from the group of like products for the purposes of the Panel’s
assessment.
1692. In fact, were the Panel to accept that a degree of partial substitutability between
products is sufficient to demonstrate that PME, RME and SME are like products under
the SCM Agreement, then all the products that may be combined in the diesel blends
to produce biofuel need to be compared in the relevant product market: used cooking
oils, waste oil, animal fats, sunflower oils, HVO, etc.
1693. It follows that the assessment of whether the effect of the TIRIB reduction was to
displace imports of the ‘like products’ from Malaysia, or to cause lost sales of the ‘like
product’ from Malaysia should be carried out considering also the data pertaining to
used cooking oil, waste oils, animal fats, sunflower oils.
1694. Malaysia has manifestly not carried out this assessment.
The relevant geographical market
1695. Malaysia argues that the relevant geographical market under Article 6.3(a) SCM
Agreement is different from the relevant geographical market under Article 6.3(c) SCM
Agreement.969
1696. Malaysia

claims

that

whereas

the

relevant

geographical

market

for

the

displacement under Article 6.3(a) SCM Agreement is the French market, 970 the relevant
geographical market for the lost sales under Article 6.3(c) is the EU market.971
1697. Article 6.3(a) and (c) SCM Agreement provides as follows:
6.3 Serious prejudice in the sense of paragraph (c) of Article
5 may arise in any case where one or several of the following
apply:

968
969
970
971

Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s

first
first
first
first

written
written
written
written

submission,
submission,
submission,
submission,

para. 1136.
para. 1138.
paras. 1137-1142.
para. 1141.
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(a) the effect of the subsidy is to displace or impede the
imports of a like product of another Member into the market
of the subsidizing Member;
(c) the effect of the subsidy is a significant price undercutting
by the subsidized product as compared with the price of a like
product of another Member in the same market or significant
price suppression, price depression or lost sales in the same
market
1698. The European Union does not contest that the relevant geographical market for
Article 6.3(a) SCM Agreement is the French market.
1699. However, it submits that Malaysia has not demonstrated that the relevant
geographical market for Article 6.3(c) SCM Agreement is the EU market.
1700. Pursuant to Article 6.3(c) SCM Agreement, the meaning of the word ‘market’ in
Article 6.3(c) "neither requires nor excludes the possibility of a national market or a
world market".972
1701. On the issue of when two products can be considered as being ‘in the same market’
within the meaning of Article 6.3(c) of the SCM Agreement, the Appellate Body in US
– Upland Cotton explained that it would depend on the competitive nature of the
subsidized product at issue.973
1702.

Malaysia maintains that the relevant geographical market for Article 6.3(c) SCM

Agreement is the EU market, because: (i) other EU Member States may import from
Malaysia less palm oil-based biofuel and/or palm oil as feedstock for future
incorporation destined for consumption in France; and (ii) other EU Member States
may incorporate less palm oil in the production of biofuel destined for consumption in
France.974 These arguments however suggest that the relevant geographic market is
France, i.e. the only market where the TIRIB applies to the fuel released for
consumption.
1703. Indeed, because the TIRIB and the TIRIB reduction apply exclusively to fuels
released for consumption in France, the TIRIB reduction cannot affect the
competitive relationship between different biofuels outside the French borders. Hence,
the relevant geographic market cannot be the EU market as the alleged subsidy does
not affect (even in theory) that market.
1704. Moreover, even taking into account that Malaysia considers the EU internal market
rules, the assumption that lower imports into the EU and lower incorporation of palm
oil-based biofuel for consumption in France is an effect of the TIRIB reduction implies

972
973
974

Appellate Body Report, US – Upland Cotton, para. 406.
Appellate Body Report, US – Upland Cotton, paras. 408-409.
Malaysia’s first written submission, para. 1141.
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that the ‘lost sales’ of Malaysian palm oil in the whole EU are all due to the TIRIB
reduction. There is no evidence that the alleged ‘lost sales’ of Malaysian palm oil to the
EU were all originally destined to consumption in France.
1705. The potential impact of the TIRIB reduction on the overall sales of Malaysian palm
oil-based biofuel and feedstock into the entire EU market remains undemonstrated by
Malaysia as Malaysia does not provide any relevant data concerning the French market
and France is only one of the 27 Member States. The EU submits that Malaysia
identifies the relevant geographical market as the EU market for the sole purpose of
finding a shortcut to the absence of data concerning the lost sales in the French market,
and should therefore not be endorsed by the Panel.
1706. In light of the foregoing, the European Union will examine first Malaysia allegation
of lost sales.
The TIRIB reduction has not caused significant lost sales of like products from
Malaysia
1707. Article 6.3(c) of the SCM Agreement provides that serious prejudice may arise when
a subsidy results in significant lost sales by the subsidized product in comparison to
the like product of another Member in the same market. It reads:
Serious prejudice in the sense of paragraph (c) of Article 5
may arise in any case where one or several of the following
apply: […]
(c) the effect of the subsidy is a significant price undercutting
by the subsidized product as compared with the price of a like
product of another Member in the same market or significant
price suppression, price depression or lost sales in the same
market […].975
1708. Malaysia does not show the occurrence of any significant lost sales, because the
estimates it provides do not lead to the conclusions made by Malaysia.
1709. Since Malaysia does not provide any data concerning the alleged lost sales of palm
oil-based biofuel and feedstock from Malaysia to France, Malaysia attempts to show
the alleged lost sales through a series of figures, whose relevance is doubtful.976
1710. Malaysia claims that the share of palm oil exports to France has decreased from
the period January-April 2020 to the period January-April 2021, from 460 to 107 metric
tonnes.977 However, first it should be noted that Table No. 36 relies upon by Malaysia
concerns overall palm oil exports from Malaysia to France, and does not differentiate

Article 6.3(c) of the SCM Agreement.
Malaysia’s first written submission, paras. 1161-1166.
977
Malaysia’s first written submission, para. 1161, with reference to Table No. 36, Palm oil exports from
Malaysia to EU Member States
975
976
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between palm oil used as feedstock for biofuel, palm oil-based biofuel, palm oil used
for cosmetic products, palm oil used in food, and palm oil for any other use. Second,
Malaysia does not substantiate its allegation that 56% of the total palm oil imported
into the EU and in particular into France, is used as a biofuel feedstock, and further
incorporated into petrol and diesel fuels. Since the TIRIB reduction only affects
biofuels, it is not clear why a decline of Malaysian exports of palm oil for all uses,
including food and cosmetics, into France between 2019 and 2020 is attributable to
the TIRIB reduction.
1711. Malaysia claims that:
There is already a growing body of evidence that some of the
most significant long term contractual relationships, as well
as the related investments, have been suspended or
cancelled.978
1712. However, it does not provide any evidence in support of its allegation.
1713. Malaysia admits that:
there is no absolute or official data on the share of feedstock
of biofuels consumed in the EU” and its Member States
[…] also due to the fact that, at least some percentage of oil
palm crop-based biofuel and of palm oil as a biofuel feedstock
from Malaysia, has been historically imported by France
indirectly through, e.g., the Netherlands979
1714. Malaysia claims that in 2020 the EU27 imports of biofuels from non-EU countries
decreased by 16% compared to 2019.980 This figure however concerns the EU and not
France.
1715. Malaysia claims that the main part of Malaysian palm oil-based biofuel and
feedstock is exported to the Netherlands, Spain, and Belgium. 981 Malaysia relies on
Figure No. 36982 to argue that biofuel shipments from Malaysia to the EU decreased
approximately by 43% in 2020 compared to 2019.

978
979
980
981
982

Malaysia’s first written submission, para. 1161 (iv).
Malaysia’s first written submission, para. 1161 (v).
Malaysia’s first written submission, paras. 1162.
Malaysia’s first written submission, paras. 1163.
UFOP, based on data from Eurostat, AMI, available at https://bioenergyinternational.com/marketsfinance/eu-27-biodiesel-imports-slump-2020-in-part-due-to-shift-to-hvo-ufop (accessed 28 October
2021).
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1716.
Figure No. 36 (Malaysia’s numbering): EU-27 imports of
biodiesel by country of origin. 983
1717. However, it should be noted that the imports of biofuel into the EU from non-EU
countries do not follow a steady trend. It is noticeable from Figure No. 36 that they do
not steadily increase nor do they steadily decrease. Instead, the level of imports
increases and decreases on a yearly basis. It follows that a complete reading of Figure
No. 36 needs a comparison between the years before the introduction of the TIRIB
reduction on one side, with the year in which the TIRIB reduction was in force on the
other side.
1718. It emerges that the average of EU imports of biodiesel from non-EU countries
between 2016 and 2019 amounts to 2,382.5 kilo tonnes. By comparing the average of
2,382.5 kilo tonnes with 3,140 kilo tonnes in 2020, it results that there is no decrease
in imports of biofuel into the EU from non-EU countries, and instead there is even an
increase of 31.79% between the four years 2016-2019 on one side, and the year 2020
on the other side. The data in Figure No. 36 are inconclusive to demonstrate any lost
sales.

983

UFOP, based on data from Eurostat, AMI, available at https://bioenergyinternational.com/marketsfinance/eu-27-biodiesel-imports-slump-2020-in-part-due-to-shift-to-hvo-ufop (accessed 28 November
2021).
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1719. Moreover, if we focus on the EU imports of biodiesel from Malaysia alone, it can be
observed that between 2016 and 2019 they amount to 1,850 kilo tonnes for four years,
with an average of 462.5 kilo tonnes per year. Instead, in 2020, the EU imports of
biodiesel from Malaysia amount to 476 kilo tonnes. It results that there is no decrease
in imports of biofuel into the EU from Malaysia in 2020, and instead there is even an
increase of 2.9% between the four years 2016-2019 on one side, and the year 2020
on the other side. This confirms that the data in Figure No. 36 do not prove Malaysia’s
argument.
1720. Malaysia claims that parts of the exports of biodiesel from non-EU countries to the
Netherlands, Spain, and Belgium, may be attributable to Malaysian exports ultimately
destined for France.984 In other words, Malaysia provides data on global biofuel exports
to the EU and claims that part of these data ‘may be’ attributable to exports from
Malaysia (one country v. the whole world) to France (one country v. the 27 EU Member
States).
1721. However, these are pure speculations whereas the actual the proportion of the
biofuel exports from Malaysia to France remains unknown.
1722. This is acknowledged by Malaysia itself:
a precise quantification of the volume of oil-palm crop-based
biofuels incorporated into petrol and diesel fuels, destined for
consumption in France, is not feasible985
(Emphasis added)
1723. Since the share of biofuel exports from Malaysia to France cannot be quantified,
Malaysia cannot provide any conclusive evidence of any ‘significant’ lost sales, which
inevitably includes understanding the scale of the alleged phenomenon and providing
relevant and concrete data.
1724. Malaysia relies on Table No. 37 on the total biofuel exports from Malaysia to EU27.

984
985

Malaysia’s first written submission, para. 1164.
Malaysia’s first written submission, para. 1165.
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1725.
Table No. 37 (Malaysia’s numbering), Total biofuel exports
from Malaysia to EU-27986
1726. However, Table No. 37 does not provide any relevant data. First, it only includes
data on all types of biofuel exports, with no reference to palm oil-based biofuel or
feedstock. Therefore, the data include used cooking oil, animal fats, soybean oil-based
biofuel, and other types of biofuel.
1727. Moreover, the data in Table No. 37 are inconclusive. It should be noted that the
total biofuel exports from Malaysia to EU-27 do not follow a steady trend. It is
noticeable from Table No. 37 that they do not steadily increase nor do they steadily
decrease. Instead, the level of exports increases and decreases with peaks and
troughs. In particular, it is noticeable that it amounts to 59,748 metric tonnes in 2014,
then it increases to 152,440 metric tonnes in 2015 (with an increase of +155%
compared to 2014). Subsequently, it drops to 64,747 metric tonnes in 2016
(registering a decrease of -57% compared to 2015). Then it jumps to 212,273 metric
tonnes in 2017 (with an increase of +227% compared to 2016). There is an increase
in 2018 with 249,914 metric tonnes (increase of +17.7% compared to 2017). The
exports grow in 2019 with 444,140 metric tonnes (with an increase of +77.7%
compared to 2018). They then decrease to 281,350 in 2020 (reporting a decrease of 36.6% compared to 2019).
1728. It follows that no clear trend is identifiable. Therefore, a complete reading of Table
No. 37 in order to understand whether there are any lost sales includes the comparison
between the years before the introduction of the TIRIB reduction on one side, with the
year in which the TIRIB reduction was in force on the other side.
1729. In the period between 2014 and 2019, the average of Malaysian exports of biofuel
to the EU amounted to 197,210 metric tonnes. By comparing the average of 197,210
kilo tonnes with 281,350 kilo tonnes in 2020, it results that there is no decrease in

986

Total biofuel exports from Malaysia to EU-27, Department of Statistics Malaysia (DOSM).
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exports of biofuel from Malaysia into the EU, and instead there is even an increase of
42.6% between the years 2014-2019 on one side, and the year 2020 on the other
side.
1730. Finally, Table No. 37 provides that in the period January-April 2021 there was a
decrease to 63,496 kilo tonnes in the exports of biofuel from Malaysia into the EU,
compared to the 139,167 kilo tonnes in the period January-April 2020 (with a decrease
of -54.3%). Even if these were real data, it is impossible to discern the share of palm
oil-based biofuel from the total of all types of biofuel and identify the share of imports
attributed to France out of the total of imports attributed to the EU-27.
1731. To conclude, the data provided by Malaysia concern: (i) palm oil exports from
Malaysia to the European Union (without identifying the share of palm oil for biofuel
production within the total of palm oil for all uses);987 (ii) EU-27 imports of biodiesel
from non-EU countries (without identifying the share of palm oil-based biofuel within
the total of all types of biofuels);988 and (iii) the biofuel exports from Malaysia to EU27 (without identifying the share of exports to France within the total of exports to the
EU-27).989
1732. None of these data concern specifically sales of Malaysian palm oil-based biofuel
and feedstock into France.
1733. The data provided by Malaysia are therefore incapable of demonstrating lost sales
of Malaysian palm oil-based biofuel and feedstock in the EU and all the more so in
France.
1734. It follows from the foregoing that Malaysia does not provide any data showing any
lost sales of palm oil-based biofuel and feedstock from Malaysia to France, let alone
that they are significant.
The TIRIB reduction has not caused displacement of imports of like products
from Malaysia
1735. Malaysia has failed to demonstrate that the TIRIB reduction has caused
displacement of imports of like products from Malaysia pursuant to Article 6.3(a) of
the SCM Agreement.

987
988
989

Table No. 36.
Figure No. 36.
Table No. 37.
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1736. In EC and certain member States – Large Civil Aircraft and in US – Large Civil
Aircraft

(2nd

complaint),

the

Appellate

Body

interpreted

the

concepts

of

“displacement”.
1737. “Displacement” refers to an “economic mechanism in which exports of a like
product are replaced by the sales of a subsidized product”. 990 There needs to be a
“substitution effect between the subsidized product and the like product of the
complaining Member”.
1738. Applying this rule to the case at hand, there would be serious prejudice in the
meaning of Article 6.3(a) SCM if the import of Malaysian palm oil-based biofuel or
feedstock in France was substituted by the biofuel based on soybean oil or rapeseed
oil-based biofuel or feedstock made in France (as France is the subsidising Member
and Malaysia argues that this is the relevant market for the purpose of Article 6.3(a)
of the SCM Agreement).
1739. In order to trigger the applicability of Article 6.3(a) of the SCM Agreement, Malaysia
must demonstrate the following elements:
a. There is “displacement” of imports or exports; and
b. The market phenomena referred to above are the effect of the challenged
subsidies.
1740. The Appellate Body has established that any analysis of displacement should assess
whether the market phenomenon is discernible by analysing trends in data relating to
export volumes and market shares over an appropriately representative period. 991
1741. Malaysia has failed to prove any ‘displacement’ for the following reasons: (i) the
data relied upon by Malaysia do not demonstrate the allegations of Malaysia; (ii) the
temporary incentive is irrelevant to Malaysia’s claim and in any event, Malaysia fails to
prove any correlation between any change in demand and the temporary incentive;
and (iii) the Integrated National Energy and Climate Plan does not provide neither
relevant nor useful data for the purpose of demonstrating Malaysia thesis.
1742. Concerning (i), the data do not confirm the conclusions that Malaysia pretends to
draw from them in an attempt to support its claim on ‘displacement’. Malaysia provides
two tables.992

990

991

992

Appellate Body Reports, EC and certain member States – Large Civil Aircraft, para. 1119 and US – Large Civil
Aircraft (2nd complaint), para. 1071.
Appellate Body Report, EC and certain Member States – Large Civil Aircraft, paras. 1165, 1166 and 1170, and
Appellate Body Report, EC and certain Member States – Large Civil Aircraft (2nd complaint), para. 1071.
Table No. 34: Biofuels Demand Forecasts for France by SquareCommodities, Issue No 11, 26 June 2020,
SquareCO, “Biofuels Demand Forecasts for France by SquareCommodities”, available at
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1743. Referring to Table No. 34, Malaysia claims that:
After the measure at issue came into force in 2020, demand
for the FAME made from rapeseed and soyabean oil cropbased biofuels has experienced an unprecedented growth,
amounting, in 2020, to 1,690 and 554 metric tonnes for
rapeseed and soyabean methyl esters, respectively.993
1744. The conclusion that Malaysia draws from Table No. 34 is incorrect. Table No. 34
offers the following data:
a.

The demand for rapeseed oil-based biofuel in France for FAME blends

amounted to 1,602 metric tonnes in 2019, and increased to 1,690 metric
tonnes in 2020. This amounts to an increase of 5.4%, which cannot in
any way be considered as an ‘unprecedented growth’, as Malaysia
claims.994
b.

The demand for soybean oil-based biofuel in France for FAME blends

amounted to 554 metric tonnes in 2019, and maintained the same level
of 554 metric tonnes in 2020. A level that stays the same indicates that
no growth has been experienced, let alone an ‘unprecedented growth’.
c. The demand for tallow C3 (a type of animal fat) in FAME has increased
from 16 metric tonnes in 2019, to 40 metric tonnes in 2020, to 195
metric tonnes in 2021. This corresponds to an increase of 150% from
2019 to 2020, and a further increase of nearly 500% from 2020 to 2021.
This increase is significant, not the increase of 5.4% in demand for
rapeseed oil-based biofuel in France for FAME blends discussed in point
a. above.
1745. It should be further noted that Table No. 34 is titled: “Biofuels Demand Forecasts”:
it is an estimate of the change in demand of biofuel in France, and does not report the
real data.
1746. It can be concluded that the tables relied upon by Malaysia do not confirm
Malaysia’s allegations.
1747. Moreover, it should be noted that between 2019 and 2020, the incorporation of
rapeseed oil-based biofuel produced in France registered a decrease from more than

993
994

https://squarecommodities.com/wp-content/uploads/2020/11/SC_BDF_11_260620_SAMPLE.pdf;
and
Table No. 35: Energy sources that will make it possible to meet liquid fuel needs within the period covered
by the MEP when the measures laid down in the MEP will be adopted, Integrated National Energy and
Climate
Plan
for
France,
March
2020,
available
at
https://ec.europa.eu/energy/sites/default/files/documents/fr_final_necp_main_en.pdf
Malaysia’s first written submission, para. 1145.
Malaysia’s first written submission, para. 1145.
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800 km3 in 2019 to 750 km3 in 2020, and a further decrease to around 600 km3 in
2021.

1748.
1749.
1750. This further confirms that there is no displacement benefitting the French domestic
industry of rapeseed oil-based biofuel.
1751. Concerning point (ii), Article 9 of the French Finance Law 2020-935 of 30 July 2020
introduced a temporary mechanism according to which FAME based on vegetable oils
with a CFPP below or equal to -10°C without additives to improve cold properties
counted at its real value majored by 20% for the calculation of the French fuel tax
reduction (the ‘temporary incentive’).995
1752. Malaysia claims that since rapeseed oil-based biofuel has a low CFPP (-14oC), the
temporary incentive promoted the incorporation of rapeseed oil-based biofuel at the
expense of soybean oil-based biofuel.996
1753. Article 9 of the French Finance Law 2020-935 of 30 July 2020 was codified in the
Customs Circular of 18 August 2020, which included instructions for customs operators
on how to implement the TIRIB and the temporary incentive.997

995
996
997

Exhibit EU-196, Article 9 of the French Finance Law 2020-935 of 30 July 2020.
Malaysia’s first written submission, para. 1146.
Exhibit EU-197, Articles 52 and 53, Circulaire of 18 August 2020.
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1754. The temporary incentive was in force from 1 August 2020 until 31 December 2020.
Whereas Malaysia claims that the temporary incentive was then prolonged for three
more months, from 31 December 2020 until 31 March 2021, the amendment I-694
rectified bis proposed by the Senate998 was not adopted in the French Finance Law
2021, therefore the temporary incentive was not prolonged.
1755. Malaysia claims that the temporary incentive increased demand for rapeseed oilbased biofuel rather than soybean oil-based biofuel. However, even if Malaysia were
correct, the alleged preference of rapeseed oil-based biofuel in respect of soybean oilbased biofuel cannot be attributed to the measure challenged by Malaysia, i.e. the
TIRIB reduction, as the TIRIB reduction applied to both rapeseed oil-based biofuel and
soybean oil-based biofuel in the indicated timeframe.
1756. However, Malaysia has not challenged the temporary incentive before this Panel.
There is no claim against it in the first written submission. Hence, since this measure
is not properly before the Panel, it is irrelevant to discuss the impact of the temporary
incentive overall.
1757. For argument’s sake the EU note in any event that Malaysia does not provide real
data concerning the change in demand: it merely provides estimates. Moreover,
Malaysia fails to prove any correlation between any change in demand and the impact
of the temporary incentive.
1758. Concerning (iii), Malaysia claims that the Integrated National Energy and Climate
Plan shows a displacement between palm oil-based biofuel and rapeseed oil-based
biofuel.999 Malaysia argues that under the Integrated National Energy and Climate Plan,
until 2028, France will continue to rely on first-generation
biofuels almost to the same extent that it relies on secondgeneration biofuels, especially with regard to petrol.1000
1759. The European Union recalls that first-generation biofuels include crop-based
biofuels, whereas second-generation biofuels include advanced biofuels, as well as
biofuels from used oil and animal fat, listed in Annex IX-B to Directive (EU) 2018/2001.

Exhibit EU-198, Amendment I-694 rectified bis to the Finance Law of 2021.
Malaysia’s first written submission, paras. 1152-1153.
1000
Integrated National Energy and Climate Plan for France March 2020, available at
https://ec.europa.eu/energy/sites/ener/files/documents/fr_final_necp_main_en.pdf (accessed 29
November 2021)
998
999
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1760. From Table No. 35 (Malaysia’s numbering),1001 Malaysia is drawing incorrect
conclusions. Malaysia argues that:
oil palm crop-based biofuel which may have been
incorporated into petrol and diesel fuels will not be relied on
because of the disincentives introduced by the measure at
issue.1002
1761. First, the Integrated National Energy and Climate Plan contains estimates for the
future, and not real data. Table No. 35 indicated liquid fuel mix that the Multiannual
Energy Plan will make it possible to achieve in 2023 and 2028.1003
1762. Second, the Integrated National Energy and Climate Plan for France specifies that,
for petrol, the amount of allowable first-generation biofuel is fixed at a stable level for
the next seven years. However, it should be noted that the two most common types
of biofuel are bioethanol and biodiesel. Petrol incorporates only bioethanol. Bioethanol
is an alcohol made by fermentation, mostly from carbohydrates produced in sugar or
starch crops such as corn, sugarcane, or sweet sorghum. Instead, biodiesel is produced
from oils or fats. Palm oil-based biofuel, rapeseed oil-based biofuel, and soybean oilbased biofuel are only incorporated in the production of ‘diesel’ and not ‘petrol’ as
reported in the Integrated National Energy and Climate Plan for France. It follows that
the projected maintenance of levels of consumption of first-generation biofuel in petrol
is irrelevant to any projection concerning palm oil-based biofuel. Instead, the level of
first-generation biofuel in diesel (which includes palm oil-based biofuel) is projected to
fall by 18.1% by 2028 (forecasted from 22 TWh in 2023 to 18 TWh in 2028). Hence,
the Integrated National Energy and Climate Plan does not provide neither relevant nor
useful data concerning displacement of palm oil biofuels in France.
1763. It emerges from the foregoing that Malaysia has failed to show any displacement
effect in the sense of Article 6.3(a) of the SCM Agreement.
No genuine and substantial relationship of cause and effect between the TIRIB
reduction and the alleged adverse effects exists
1764. As discussed above, the European Union submits that the TIRIB reduction is not a
subsidy. Even if the Panel were to decide that it is a subsidy (quod non), it would find
that Malaysia failed to prove the market phenomena of lost sales and displacement.
Were the Panel to follow a two-step analysis, even if the Panel were to decide that
1001

1002
1003

Malaysia’s first written submission, para. 1153, as well as in Integrated National Energy and Climate Plan
for France March 2020, page 174, available at
https://ec.europa.eu/energy/sites/ener/files/documents/fr_final_necp_main_en.pdf (accessed 29
November 2021).
Malaysia’s first written submission, para. 1153.
Integrated National Energy and Climate Plan for France March 2020, available at
https://ec.europa.eu/energy/sites/ener/files/documents/fr_final_necp_main_en.pdf
(accessed
28
November 2021)
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Malaysia has proven the market phenomena of lost sales and displacement (quod non),
it would still find that there is no causal link, i.e. no genuine and substantial relationship
between the TIRIB reception and the market phenomena.
1765. Malaysia contends that the TIRIB reduction is a genuine and substantial cause of
the alleged displacement and significant lost sales.
1766. Article 6.3 of the SCM Agreement provides that serious prejudice may arise where
the effects of the subsidy is one or more market phenomena, listed in paragraphs (a)(d) of Article 6.3. The Appellate Body in US – Upland Cotton observed that:
[t]he text of the Treaty requires the establishment of a causal
link between the subsidy and the significant price
suppression.
1767. The Appellate Body has consistently described the causal link required as ”a
genuine and substantial relationship of cause and effect”.
1768. The standard to assess the causal link has been discussed by the Appellate Body in
several disputes where Article 6.3 of the SCM Agreement was invoked, addressing:
a) The order of the analysis (two-step or unitary approach);
b) Methodology;
c) The counterfactual analysis; and
d) The non-attribution of effects of other factors.
a. The order of the analysis
1769. Firstly, concerning the order of analysis, the Appellate Body applied a two-step
analysis in some cases and a unitary approach in others. Applying any of these
approaches to the case at hand leads to the conclusion that Malaysia failed to prove
any causal link between the TIRIB reduction and the alleged adverse effects.
1770. Under the two-step approach, the Appellate Body considered that Article 6.3 SCM
Agreement does not preclude the Panel to “examine first whether significant price
suppression exists and then, if found to exist, to proceed further to examine whether
price suppression is the effect of the subsidy”.
1771. Malaysia has opted for the two-step approach.1004
1772. Malaysia argues that, under the “two-step approach”, one would:
i) firstly, examine whether […] the market phenomena exist,
i.e., whether there is displacement, […] significant lost sales;
and,

1004

Malaysia’s first written submission, para. 1184.
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ii) secondly, whether the market phenomena are the “effect”
of challenged subsidies, i.e., whether a causal relationship
exists between the subsidies and the market phenomena. 1005
1773. However, even by applying the two-step approach, Malaysia fails to show that there
are either displacement or significant lost sales.
1774. Malaysia has not proven that any of the alleged effects has taken place,
displacement or significant lost sales: as discussed above, the data provided by
Malaysia are irrelevant and do not lead to the conclusion that displacement or lost sales
occurred. If the Panel were to apply the two-step approach, it would find that no
adverse effects have been shown in the first place, hence there would be no need to
assess whether the alleged adverse effects are due to the TIRIB reduction.
c. Methodology
1775. With regards to the methodologies and elements relevant for establishing whether
market phenomena listed in Article 6.3 of the SCM Agreement are the effect of the
challenged subsidy, panels and the Appellate Body have recognised the relevance of a
number of elements for an assessment of serious prejudice, such as:
i.

the nature of the subsidy;

ii.

the way in which the subsidy operates;

iii.

the extent to which the subsidy is provided in respect of a particular product
or products;

iv.

conditions in the market; and

v.

the conceptual distance between the activities of the subsidy recipient and
the products in respect of which price suppression/price depression is
alleged.1006

1776. The Appellate Body suggested that:
One way to undertake the analysis is to use economic
modelling or other quantitative techniques. 1007 However, to
fully understand whether the subsidy is a genuine and
substantial cause of the market effect this analysis may
involve ‘both quantitative and qualitative elements’.1008
1777. Malaysia considers, as elements for an assessment of the causal link, the nature of
the subsidy and the way in which the subsidy operates, but ignores to considers the
other three factors: the extent to which the subsidy is provided in respect of a particular

1005
1006
1007
1008

Malaysia’s first written submission, para. 1173.
Panel Report, Korea – Commercial Vessels, para. 7.560.
Panel Report, Korea – Commercial Vessels, para. 7.560.
Appellate Body Report, US – Large Civil Aircraft, para. 1019
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product or products; conditions in the market; and the conceptual distance between
the activities of the subsidy recipient and the products in respect of which price
suppression/price depression is alleged.
1778. Concerning the nature of the subsidy and the way in which the subsidy operates,
Malaysia claims that the purpose of the TIRIB reduction is the promotion of the
domestic biofuel industry, and in particular the domestic rapeseed oil-based biofuel.1009
However, Malaysia claims that, in this case, such support is
driven by particular considerations, notably the promotion of
domestic (in particular, the rapeseed crop-based) biofuel
industry at the expense of the main competing oil crop-based
biofuel, i.e., imported oil palm crop-based biofuel and its
respective feedstock, in particular, from Malaysia.1010
1779. However, as explained above, neither does the TIRIB reduction include a distinction
between imported and domestic source of renewable energy nor does it provide for
any requirement to incorporate domestic energy sources. Therefore, the TIRIB
reduction does not operate to promote domestic products in France.
1780. Malaysia argues that, since rapeseed oil is more expensive than palm oil 1011 and
since the cost of producing biofuel is higher than the cost of producing fossil fuels, 1012
rapeseed oil-based biofuel cannot be sold without public support, 1013 and that France’s
intention was to replace the imports of Malaysian palm oil-based biofuel with the
consumption of domestic rapeseed oil-based biofuel.1014
1781. Malaysia fails to consider that (i) as discussed and shown above, the objective of
the TIRIB reduction is to promote the incorporation of renewable biofuels with a view
to contribute to a number of interlinked objectives of general interest (fighting climate
change, biodiversity destruction and protecting the associated moral concerns); (ii)
the price of rapeseed, rapeseed oil, and rapeseed oil-based biofuel is not the only
criterion economic operators consider, when choosing between different type of
biofuels.
1782. As extensively explained different biofuels have different chemical characteristics
which affect their degree of substitutability and their uses in different countries and
different seasons. Moreover, economic operators (notably active in the French fuel
market) increasingly integrate in their industrial decisions considerations about
sustainable development. For instance, Patrick Pouyanné, CEO of TotalEnergies,
1009
1010
1011
1012
1013
1014

Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s
Malaysia’s

first
first
first
first
first
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written
written
written
written
written
written
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submission,
submission,
submission,
submission,
submission,

para. 1189.
para. 1189.
para. 1191.
para. 1189.
para. 1188.
paras. 1191-1193.
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declared in an interview on that it is “committed to sustainable development” and that
“we wanted to rethink a certain number of subjects which may have created
controversy, including the famous palm oil”.1015
1783. Finally, if the objective of the TIRIB was to replace the imports of Malaysian palm
oil-based biofuel with the consumption of domestic rapeseed oil-based biofuel, France
should have excluded from the TIRIB reduction not only palm oil based biofuels but all
oil and fat based biofuels that have some degree of substitutability with rapeseed oil
(i.e. UCO, animal fat, etc.).
1784. To conclude, Malaysia’s arguments about the nature of the subsidy and the way in
which the subsidy operates do not suggest that there is a causal link between the
market phenomena alleged by Malaysia and the TIRIB reduction.
e. The counterfactual analysis
1785. A counterfactual analysis will be helpful for panels that need to evaluate whether
displacement and lost sales would have occurred without the measure at issue.
1786. The Appellate Body explained that:
in some circumstances, the ‘but for’ analysis will show that
the subsidy is both a necessary cause of the market
phenomenon and a substantial cause.1016
1787.

In practice, it:
entails comparing the actual market situation that is before
the adjudicator with the market situation that would have
existed in the absence of the challenged subsidies.1017

1788. The counterfactual analysis necessarily involves the comparison of a set of real
data with a simulated, hypothetical situation. In this case, the data provided by
Malaysia are neither relevant nor conclusive. The question before the Panel is as
follows: in a scenario where the TIRIB reduction was not applied, would the market
phenomena of displacement and/or lost sales have nonetheless occurred?
1789. Malaysia claims that, absent the TIRIB reduction, displacement and lost sales would
not have occurred,1018 that the imports of Malaysian palm oil-based biofuel and
feedstock to France would have been higher or stable.1019

1015

1016
1017
1018
1019

THEN24,
“TotalEnergies
will
no
longer
use
palm
oil
from
2023”,
available
https://then24.com/2021/07/04/totalenergies-will-no-longer-use-palm-oil-from-2023/
(accessed
November 2021).
Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1233.
Appellate Body Report, US – Upland Cotton, para. 437.
Malaysia’s first written submission, paras. 1194-1201.
Malaysia’s first written submission, paras. 1195-1196.
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1790. Malaysia bases the counterfactual analysis on two arguments: (i) Malaysia argues
that TotalEnergies was planning to expand the use of palm oil in its production process,
until “public and market pressure led them to revise their decisions”; 1020 and (ii)
Malaysia maintains that the Integrated National Energy and Climate Plan for France in
March 2020 sets a stable amount of first-generation biofuels to be incorporated in
petrol until 2028.1021
1791. The European Union submits that none of Malaysia’s arguments can prove the
counterfactual analysis.
1792. Concerning (i), there are no data on the imports of Malaysian palm oil-based biofuel
and feedstock to France. Therefore, it is not possible to evaluate any change following
the entry into force of the TIRIB reduction. Moreover, Malaysia itself admits that there
is a strong public pressure towards environmental protection, which prompted Total
Energy to revise their decisions.1022
1793. As recalled above, the CEO of TotalEnergies, declared in an interview in May 2021
that TotalEnergies is “committed to sustainable development” and that “we wanted to
rethink a certain number of subjects which may have created controversy, including
the famous palm oil”.1023
1794. Concerning (ii), the Integrated National Energy and Climate Plan for France
specifies that, for petrol, the amount of allowable first-generation biofuel is fixed at a
stable level for the next seven years. However, it should be noted that the two most
common types of biofuel are bioethanol and biodiesel. Petrol incorporates only
bioethanol. Bioethanol is an alcohol made by fermentation, mostly from carbohydrates
produced in sugar or starch crops such as corn, sugarcane, or sweet sorghum. Instead,
biodiesel is produced from oils or fats. It is therefore clear that palm oil-based biofuel,
rapeseed oil-based biofuel, and soybean oil-based biofuel are only incorporated in the
production of ‘diesel’ and not ‘petrol’ as reported in the Integrated National Energy and
Climate Plan for France. It follows that the projected maintenance of levels of
consumption of first-generation biofuel in petrol is irrelevant to any projection
concerning palm oil-based biofuel. Instead, the level of first-generation biofuel in diesel
(which includes palm oil-based biofuel) is projected to fall by 18.1% by 2028 forecasted
from 22 TWh in 2023 to 18 TWh in 2028.

1020
1021
1022
1023

Malaysia’s first written submission, paras. 1197.
Malaysia’s first written submission, paras. 1198.
Malaysia’s first written submission, para. 1197.
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November 2021).
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1795. To conclude, the European Union submits that without relevant and conclusive data
on the imports of Malaysian palm oil-based biofuel and feedstock in France, there is no
solid benchmark on which the counterfactual analysis can be based. Malaysia’s
arguments on the counterfactual analysis fail to show that the imports of Malaysian
palm oil-based biofuel and feedstock in France would have been maintained or would
have increased without the TIRIB and the TIRIB reduction. In particular, (i) the public
pressure towards environmental protection is a strong motive for many players to
promote the incorporation of renewable biofuels, and (ii) the Integrated National
Energy and Climate Plan of France of March 2020 forecasted a reduction of 18.1% in
the consume of first-generation biofuel (which includes palm oil-based biofuel) in diesel
by 2028, together with a projected increased consumption of second-generation
biofuel (from 3 TWh by 2023 to 8 TWh by 2028) and at the same time a projected
strong decrease of consumption of fossil fuel as part of diesel (from 294 TWh by 2023
to 233 TWh by 2028).
f.

The non-attribution of effects of other factors

1796. The Appellate Body in US – Upland Cotton confirmed the importance of a nonattribution analysis, i.e. an analysis to ensure that adverse effects caused by other
factors are not improperly attributed to the challenged subsidies in the context of
Article 6.3 SCM Agreement.
1797. The Appellate Body in US – Upland Cotton found that:
If the significant price suppression found in the world market
for upland cotton were caused by factors other than the
challenged subsidies, then the price suppression would not be
‘the effect of’ the challenged subsidies.1024
1798. Malaysia claims that the following factors did not significantly affect trade flows of
palm oil-based biofuel from Malaysia to France: (i) the COVID-19 pandemic; (ii) the
B20 mandate in Malaysia; and (iii) the decreased productivity of Malaysia.1025
1799. Concerning (i) the COVID-19 pandemic, the European Union submits that the
effects of the COVID-19 restrictions necessarily had a significant impact on the imports
of Malaysian palm oil-based biofuel into France.
1800. Malaysia acknowledges that:
Biofuel consumption in the EU decreased from 12.5 million
metric tonnes in 2019 to 11.4 million tonnes in 2020 due to
Covid-19 related restrictions.1026

1024
1025
1026

Appellate Body Report, US – Upland Cotton, para. 437.
Malaysia’s first written submission, paras. 1202-1211.
Malaysia’s first written submission, para. 1206.
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1801. Malaysia relies on Table No. 39 (Malaysia’s numbering) to argue that rapeseed oilbased biofuel consumption in France increased from 1,550 kilo tonnes in 2019 to 1,835
kilo tonnes in 2020, whereas palm oil-based biofuel consumption in France decreased
to 0 in 2020.

1802.
Table No. 39 (Malaysia’s numbering). Biodiesel consumption in France (in

1803.

kilo tonnes)1027
1804. First, it should be noted that Table No. 39 provides a forecast for 2020, and not
real data.
1805. Malaysia argues that:
Rapeseed crop-based biofuel experienced an unprecedented
increase in the consumption rate in France, compared to preCovid-19 consumption. 1028
There is no unprecedented growth of rapeseed oil-based
biofuel consumption in France.
1806.

The European Union submits that, in order to understand the trend of rapeseed

oil-based biofuel consumption in France, a comparison is needed between the years

1027

1028

Malaysia’s first written submission, para. 1207. Malaysia indicated that Table No. 39 is compiled with data
from the French Ministry of Ecologic Transition and forecasts from SquareCommodities (emphasis
added).
Malaysia’s first written submission, para. 1207.
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before the COVID-19 restrictions on one side, and the year in which the COVID-19
restrictions took place on the other side.
1807. The average of French consumption of rapeseed oil-based biofuel between 2016
and 2019 amounts to 1,799 kilo tonnes. By comparing the average of 1,799 kilo tonnes
with 1,835 kilo tonnes forecasted for 2020, it results that the increase between the
average of 2016-2019 on one side, and 2020 on the other side, was merely 2%. It
follows that an increase of 2% cannot be considered as an ‘unprecedented growth’.
1808. Second, Malaysia argues that the COVID-19 restrictions did not:
have […] similar impacts also on all other competing oil cropbased biofuels and biofuel feedstocks.1029
1809. However, Table No. 39 estimates that soybean-based biofuel decreases (-36.4% in
2020 compared to 2019, from 557 kilo tonnes to 354 kilo tonnes); sunflower oil-based
biofuel decreases (-9.2% in 2020 compared to 2019, from 97 kilo tonnes to 88 kilo
tonnes); used cooking oil decreases (-21.5% in 2020 compared to 2019, from 172 kilo
tonnes to 135 kilo tonnes).
1810. It can be concluded that Table No. 39 forecasts that also other types of biofuel
experience a significant decrease following the COVID-19 restrictions.
1811. Concerning (ii) the rollout of the B20 mandate in Malaysia, the European Union
notes that it has been delayed.
1812. Concerning (iii) the decreased productivity of Malaysia, Malaysia argues that:
Malaysia’s production capacity is sufficient to satisfy not only
its domestic consumption needs and external demand, but
also to build up stocks.1030
1813. However, the USDA Malaysia Foreign Agricultural Service (FAS) reports that
persistent labour shortages at Malaysian plantations will suppress crude palm oil (CPO)
output by 1.5 million tonnes from prior estimates in October 2021-September 2022.1031
A decrease of 1.5 million tonnes from previous estimates is not minor and must be
considered as a factor which contributed to the alleged adverse effects.
1814. Moreover, Malaysia does not consider the increase in Malaysian CPO export price,
which increased from around 580 USD per metric tonne in March 2020 to around 1000
USD per metric tonne in March 2021 (+72%).1032

1029
1030
1031
1032

Malaysia’s first written submission, para. 1208.
Malaysia’s first written submission, para. 1209.
Exhibit EU-209.
Exhibit EU-210.

352

EU and Certain Member States - Palm Oil (Malaysia)
(DS600)

First Written Submission
by the European Union

1815. Furthermore, Malaysian CPO export price reached almost 1,400 USD per metric
tonne in November 2021 compared to around 870 USD in November 2020 (registering
an increase of +60%):
Malaysia palm oil prices rose as production and exports
continued to be hampered by wet weather and labor
shortages.1033
1816. A substantial increase in Malaysian CPO prices is a further factor that contributed
to the alleged market phenomena.
1817. In a nutshell, these factors, whether considered individually or jointly, are in
themselves capable of explaining the occurrence of the alleged adverse effects, and
Malaysia does not demonstrate otherwise.
1818. To conclude, if the Panel were to find that the alleged adverse effects took place
(quod non), it would still need to conclude that there is no genuine and substantial
relationship of cause and effect between the TIRIB reduction and the alleged
displacement and lost sales adverse effects.
1819. The above considerations lead to conclude that the TIRIB reduction is not an
actionable subsidy and that it has not caused serious prejudice.
9.8.

Conclusion

1820. The European Union respectfully requests the Panel to find that the TIRIB reduction
did not breach Article III:2 first sentence of the GATT 1994, nor Article III:2 second
sentence of the GATT 1994, nor Article I:1 of the GATT 1994, that it is not a subsidy
pursuant to Article 1 of the SCM Agreement, that it is not specific pursuant to Article 2
of the SCM Agreement, that it is not an actionable subsidy in the meaning of Article
5(c) of the SCM Agreement, and it has not caused serious prejudice under Article 6.3(a)
and (c) of the SCM Agreement.

10. LITHUANIA’S MEASURES
1821. Malaysia submits that, if the EU’s measures at issue were to be found inconsistent
with the EU’s relevant WTO commitments, Lithuania’s rules transposing the relevant
elements of the RED II would also have to be found to be inconsistent with Lithuania’s
relevant WTO commitments.1034
1822. The EU submits that Malaysia’s claims regarding Lithuania’s measures fall outside
the Panel’s terms of reference.

1033
1034

Exhibit EU-211, FAS USDA, “Oilseeds: World Markets and Trade”, page 4.
Malaysia’s first written submission, para. 1214.
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1823. Malaysia argues in general terms that:
By 2030, however, the share of fuels produced from
feedstocks considered by the EU as high ILUC-risk feedstocks
are to gradually decrease to 0% for the calculation of
Lithuania's gross final consumption of energy from renewable
sources referred to in Article 7 of the RED II and the minimum
share referred to in the first subparagraph of Article 25(1) of
the RED.1035
1824. Malaysia also contends that:
As noted above, Malaysia contends that the measures set out
particularly, but not exclusively, in Article 26 of the RED II
and the Delegated Regulation are inconsistent with the EU's
obligations under the TBT Agreement and the GATT 1994.
Hence, any implementation by Lithuania of these measures
in its domestic law would also be inconsistent with the same
obligations under the TBT Agreement and the GATT 1994.1036
1825. According to the Appellate Body, Article 6.2 of the DSU requires that the measures
at issue must be identified with sufficient precision such that they are discernible from
a panel request, reading the panel request as a whole. 1037 Also, the identification of
the treaty provisions is always necessary for purposes of defining the terms of
reference of a panel and for informing the respondent of the claims.1038
1826. First, whereas Malaysia’s Panel Request enumerates a number of provisions of
Lithuania’s Law No XI-1375 on renewable energy, as amended by Law No XIII2869,1039 it does not identify with sufficient precision the provisions implementing the
relevant parts of the EU measures it challenges.
1827. The Panel Request refers to “any implementation” but then it singles out only
Lithuania’s implementation of the high-ILUC risk phase out, and, as explained above,
does not even clarify which provision of Lithuanian law implements which of the EU’s
measures that it has elected to challenge. The Panel Request does not refer to the
high-ILUC risk cap and the 7% maximum share as implemented by Lithuania.
1828. Second, the Panel Request does not make it clear which provisions of Lithuania’s
legal order are allegedly inconsistent with which WTO obligation. Malaysia claimed that
the EU measures violate several provisions of the TBT Agreement and the GATT 1994.
Hence, it is not clear if Malaysia claims that the high-ILUC risk phase out implemented
by Lithuania is inconsistent with all the treaty provisions invoked for the EU measures
or some of them, and if so, which ones.

Malaysia’s first written submission, para. 405.
Panel Request, para. 34.
1037
Appellate Body Report, Ukraine – Ammonium Nitrate, para. 6.32.
1038
Appellate Body, Korea –Dairy, para. 124.
1039
Panel Request, para. 31.
1035
1036
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expressions

such

as

“any

implementation” does not put the European Union on notice of what measure it is
supposed to defend in the light of what legal claim. Indeed, by this expression, Malaysia
pretends that the Panel jurisdiction extends to whatever measure it considers to be an
implementation of the EU measures and to any of the claims that Malaysia has raised
against any of the EU measures in the present case, without more. Malaysia’s Panel
Request violates therefore the European Union due process rights.
1830. Malaysia’s first written submission does not bring any clarity in this respect and
merely repeats the wording of the Panel Request.1040 In any event, Malaysia is not
entitled to use the first written submission to cure the defects of its Panel request.
1831. Therefore, the European Union request the Panel to make a preliminary ruling to
the effect that Malaysia’s claims against the Lithuania’s measures are not properly
before this Panel.
1832. In the alternative, the EU considers that Lithuania’s implementation of the high
ILUC-risk phase out is the only Lithuanian measure identified in the Panel request. Any
other implementation by Lithuania of RED II and the Delegated Regulation would fall
outside the Panel’s terms of reference.
1833. In any event, even if the Panel were ever to consider that some of Malaysia’s claims
against the Lithuania’s measures fall under its terms of reference, the EU considers
that Malaysia has failed to make a prima facie case on the merits, as it does not explain
why those measures violate the “same obligations under the TBT Agreement and the
GATT 1994”. Malaysia does not advance any evidence and arguments in this respect.

11. EUROPEAN UNION’S REQUEST FOR FINDINGS
1834. For the reasons set out in the foregoing, the European Union requests the Panel to
reject all the claims brought by Malaysia against the EU measures, the TIRIB reduction
and the Lithuanian measures.

1040

Malaysia’s first written submission, paras. 380-383, 404-406.
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