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1. Introduction
Ever since it began introducing TSD provisions in its trade agreements, the European Commission
has favoured an evidence-based approach to sustainability issues that values consultation and input
with member states, the European Parliament and trade policy stakeholders. In July 2017, the
Commission launched a debate on how to optimize the implementation and enforcement of TSD
chapters in EU FTAs, which culminated in the publication of a 15-Point Action Plan in February
20181. These fifteen recommendations, regrouped into four principles (Working Together, Enabling
Civil Society including the Social Partners to play their role in implementation, Delivering, and
Transparency and Communication) have influenced EU trade policy with regard to both processes
and outcomes. In compliance with the terms of its 15-Point Action Plan, the Commission is currently
reviewing its TSD approach and reflecting on the need to take additional measures to ensure the full
and effective implementation of TSD chapters. This study is designed to inform the Commission’s
work by undertaking a comparative analysis and feeding best practices into the TSD review.

1.1

Aims and objectives

This study aims to provide a comprehensive and critical review of different approaches to TSD
provisions in FTAs among a selection of non-EU countries. Our objective is to compare the scope,
modalities and effects of each country’s TSD model. This requires mapping out and appraising the
social and environmental commitments that countries take when signing trade agreements;
understanding the institutional mechanisms and targeted actors expected to promote sustainable
development; and measuring the progress accomplished by the inclusion of specific TSD provisions
in FTAs. Drawing from the expertise of the team and its international advisory committee, we aim to
inform the Commission’s ongoing TSD review with an evidence-based study that helps the reader
assess the challenges and benefits of different provisions and enforcement practices. To determine
the scope of this study, our team has collected data on third-country FTAs that include substantive
TSD provisions and conducted a full literature review below. All Tasks performed in this analysis are
tailored to fit the purpose of the TSD review.

2. Task 2: Literature review
Since the North American Free Trade Agreement (NAFTA, entered into force in 1994) raised the
prominence of labour and environmental issues in trade policy, TSD provisions have drawn
considerable attention from scholars and policy analysts alike. What follows is a summary of the
literature that aims first, to help define the objectives and structure of this TSD review and second,
to discuss the methodological challenges inherent to this exercise, as well as the benefits and limits
of different approaches.
For the most part, the analysis of TSD provisions in trade agreements is generally split between
studies of labour or social clauses that have historically drawn greater scholarly attention, and the
literature on environmental provisions, which after a burst of interest in the 1990s, have recently
1

Non-paper of the European Commission services. Feedback and way forward on improving the implementation and
enforcement of Trade and Sustainable Development chapters in EU Free Trade Agreements of 26 February 2018.
http://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf.
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regained prominence. Another cleavage in the literature is the divide between North American trade
scholars focusing primarily on the US and/or Canadian approaches to TSD provisions on the one
hand, and European trade policy experts, despite some attempts to bridge this gap. A few studies
have tried to bridge this Transatlantic divide, or compared the much-discussed US, Canadian and
European models to other TSD approaches in Japan, Australia, Chile, EFTA countries and others.2
However, to this date, no publicly available study has sought to examine the implementation and
enforcement of TSD provisions with such a wide comparative angle, covering both environmental
and social standards with an in-depth analysis of institutional mechanisms and on-the-ground
practices.
From a methodological standpoint, studies of TSD provisions can be divided into three main
categories:
1) Legal analyses of the institutional design and the text of FTAs, with a focus on
enforceability;
2) Large-n studies mapping out TSD provisions in FTAs with the aim of assessing the scope
and impact on labour and environmental standards;
3) Case studies appraising the institutional mechanisms of specific FTAs, often relying on
qualitative methods and interviews with state officials and trade policy stakeholders.
These different methods have been used and at times combined to better understand the nature,
the evolution and the impact of trade agreements.
The changing scope, diffusion and spill-over effects of TSD provisions in FTAs
Several studies have mapped out the rapid proliferation of TSD provisions in FTAs since the
beginning of the twenty-first century and their increasing reference to international standards, with a
focus on labour provisions,3 environmental provisions,4 or both.5 The enforceability of these trade
agreements has evolved over “generations” or “models” of TSD provisions,6 which means that
See
e.g.,
Aissi,
J., Peels
R., Samaan
D. (2017).
“Evaluating the
effectiveness of
labour
provisions in trade agreements: an analytical framework”, International Labour Review; Bastiaens, Ida, and Evgeny
Postnikov. (2017). Greening Up: The Effects of Environmental Standards in EU and US Trade Agreements. Environmental
Politics 26 (5): 847–869; Myriam Oehri (2015) ‘Comparing US and EU Labour Governance ‘Near and Far’. Journal of
European Public Policy, Vol. 22, No. 5, pp. 731–49; Jean-Baptiste Velut, “What Role for Civil Society in Cross-Regional
Mega-Deals? A Comparative Analysis of EU and US Trade Policies”, Revue Interventions économiques [Online],
55 | 2016. Peter Draper, Nkululeko Khumalo & Faith Tigere (2017). Sustainability Provisions in Regional Trade
Agreements: Can they be Multilateralised? RTA Exchange, International Centre for Trade and Sustainable Development
(ICTSD) and Inter-American Development Bank (IDB); International Labour Organisation (2017), Handbook on
Assessment of Labour Provisions in Trade Arrangements. Geneva: International Labour Office; International Labour
Organisation (2019), Labour Provisions in G7 Trade Agreements: A Comparative Perspective. Geneva: International
Labour Office.
2

3

International Labour Organisation (2017). Handbook on Assessment of Labour Provisions in Trade Arrangements.
Geneva: International Labour Office; International Labour Organisation (2019), Labour Provisions in G7 Trade
Agreements: A Comparative Perspective. Geneva: International Labour Office.
Morin & Myriam Rochette (2017). "Transatlantic Convergence of PTAs’ Environmental Clauses", Business
and Politics, vol. 19(4):621-658.
4Jean-Frédéric

5

Peter Draper, Nkululeko Khumalo & Faith Tigere (2017). Sustainability Provisions in Regional Trade Agreements: Can
they be Multilateralised? RTA Exchange, International Centre for Trade and Sustainable Development (ICTSD) and InterAmerican Development Bank (IDB).
6

International Labour Organisation (2017). Handbook on Assessment of Labour Provisions in Trade Arrangements.
Geneva: International Labour Office; Congressional Research Service (2020). Labor Enforcement Issues in US FTAs.
12

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

different countries often have different approaches depending on the period and partner with whom
they signed a trade agreement. These provisions are either included as integral chapters within the
body of the agreement (e.g., US-Colombia FTA), dedicated TSD chapters (e.g., EU-Korea FTA) or
contained in a side agreement (e.g., Canada-Honduras FTA). The diversity of implementation and
enforcement approaches included in trade agreements ranges from no dispute settlement for these
provisions to state-to-state dispute settlement (Trans-Pacific Partnership, TPP, EU agreements) with
some variations, including criminal and civil liability (US), use of dedicated expert panels and civil
society monitoring (EU), committees and joint councils (Canada) and penalty fees or sanctions (US
and Canada).
Through legal analysis and process tracing, trade policy scholars have tried to understand the
evolution of environmental and labour provisions and examined the processes of path-dependence
and policy diffusion of these clauses, trying to trace back the origins of social and environmental
clauses or how they might influence future FTAs negotiated by the same trading partners or other
countries adopting similar provisions. Using the TRend and ENvironment Dataset (TREND), a finegrained dataset of environmental provisions in preferential trade agreements, Morin et al. (2017)
show that the US has generated more new environmental standards (or legal innovations) in FTAs
than any country, and contributed to the diffusion and expansion of the trade-environment nexus
across the globe, as illustrated by the growing number of FTA partners adopting environmental
standards as part of as well as outside the realm of US FTAs.7 Using the same dataset, Morin &
Rochette (2017) go further to highlight a convergence between two models: the American
“competitive” approach to the trade-environment nexus and the European “cooperative” model.
Thus, the US favours a one-size-fits-all approach aimed primarily at levelling the playing field with
US trade partners for fear that American environmental standards might put US economic interests
at a competitive disadvantage. The EU, on the other hand, tends to adapt its environmental norms
in FTAs to the economic, social and environmental context of its trading partner. Analysing the
evolution of FTA provisions, the authors posit a gradual convergence of models over time, illustrated
by the strengthening of European Union-inspired capacity-building programmes in recent US trade
agreements or the proliferation of civil society participation clauses in EU FTAs, said to be partly
inspired by the North American Agreement on Environmental Cooperation (NAAEC).8 Arguably, the
characteristics of each trade-environment model as defined by Morin & Rochette are not always
endemic to the EU or the US. For instance, the US has a long tradition in capacity-building
programmes, while the EU also has had a long experience with civil society inclusion. Yet, their
models contribute to the literature by showing that the US and EU approaches have much more
common ground than is generally understood.

https://fas.org/sgp/crs/row/IF10972.pdf; Jean-Frédéric Morin & Myriam Rochette (2017), “Transatlantic Convergence of
PTAs’ Environmental Clauses”, Business and Politics, vol. 19(4):621-658; Axel Berger, Clara Brandi & Dominique Bruhn.
Environmental Provisions in Trade Agreements: Promises at the Trade and Environment Interface. DIE, Briefing Paper,
16/2017.
7

Jean-Frédéric Morin, Joost Pauwelyn, and James Hollway. (2017). The Trade Regime as a Complex Adaptive System:
Exploration and Exploitation of Environmental Norms in Trade Agreements. Journal of International Economic Law 20(2):
365–90. For a comprehensive analysis of the US approach to environmental provisions in FTAs, see Sikina Jinnah and
Jean-Frédéric Morin, Greening Through Trade, Cambridge/London: MIT Press, 2020.
Jean-Frédéric Morin & Myriam Rochette (2017). "Transatlantic Convergence of PTAs’ Environmental Clauses", Business
and Politics, vol. 19(4):621-658.
8
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As far as Canada is concerned, Michéa (2018) sees the EU-Canada Comprehensive Economic and
Trade Agreement’s (CETA) TSD, labour and environment chapters as a logical convergence of the
EU and Canadian TSD approaches; while Zini (2018) argues that Canada’s labour provisions have
shifted from a promotional to a more conditional model resembling the US approach to labour rights
enforcement in trade agreements.9 The signature of the US-Mexico-Canada Agreement (USMCA),
which promises to offer stricter enforceability through a streamlined dispute settlement mechanism,
confirms the latter point.10
While the question of convergence remains to be settled, the literature on the scope of TSD
provisions offers two important takeaways for the present study. First, a country’s approach to
environmental and labour standards is hardly set in stone and, even in the case of the US, is strongly
influenced by its trading partners. Thus, countries have often used TSD provisions as policy
experiments that may be refined in future FTAs (including in modernised versions of the same FTA).
Second, FTAs remain a powerful channel for the diffusion of social and environmental norms. 11
Bearing in mind the distinction between de jure and de facto standards, one must acknowledge the
importance of policy diffusion as a positive impact of TSD provisions in trade agreements, with strong
potential at both bilateral12 and multilateral levels.13
The impact of TSD provisions
The diffusion of TSD standards already provides evidence on the effects of TSD provisions at the
level of global governance. This can take place both before and after ratification, inside and outside
the trade sphere. In a large-n study crossing evidence between nearly 3,000 treaties (including 2,242
multilateral environmental agreements (MEAs) and 689 preferential trade agreements) and domestic
environmental legislation across nearly 150 countries, Brandi, Blümer & Morin (2019) find that FTAs
are more likely to encourage domestic environmental reforms than MEAs before the ratification of
trade deals.14 Using a similar quantitative method to analyse the effects of 79 trade agreements on
environmental reforms, Bastiaens & Postnikov (2017) go further to argue that the design and
enforcement mechanisms of TSD provisions play a key role in the timing of environmental reforms. 15
Their regression analysis reveals that countries that are in the process of negotiating a trade
agreement with the US are more likely to improve their level of environmental protection (as
Frédérique Michéa (2018). “La modélisation des clauses sociales dans les accords commerciaux transatlantiques à la
lumière de leur source”, in Christian Deblock & Joël Lebullenger, Génération TAFTA. Les nouveaux partenariats de la
mondialisation. Presses Universitaires de Rennes ; Sylvain Zini, “Les clauses sociales dans les partenariats
intercontinentaux : la perspective nord-américaine”, in Christian Deblock & Joël Lebullenger, ibid.
9

The USMCA’s dispute settlement mechanism will be discussed in greater details in sections 3.4.2 (enforcement
provisions and practices) and 3.5.1 (The US-Guatemala labour dispute and its consequences on the design of the
USMCA).
10

11

Ida Bastiaens & Evgeny Postnikov. (2017). Ibid.; Jean-Frédéric Morin, Dominique Blümer, Clara Brandi and Axel Berger.
(2019). “Explaining the Varying Frequency of PTAs’ Environmental Provisions”, World Economy 42(9): 2602-2628.
Jean-Frédéric Morin, Dominique Blümer, Clara Brandi and Axel Berger (2019) “Explaining the Varying Frequency of
PTAs’ Environmental Provisions”, World Economy 42(9): 2602-2628.
12

Horn, Henrik, Petros C. Mavroidis, and André Sapir. (2010). “Beyond the WTO? An Anatomy of EU and US Preferential
Trade Agreements.” World Economy 33 (11): 1565–88; Peter Draper, Nkululeko Khumalo, and Faith Tigere, Sustainability
Provisions in Regional Trade Agreements: Can they be Multilateralised? ICTSD 2017.
13

14

Brandi, C, D. Blümer and JF Morin (2019). "When Do International Treaties Matter for Domestic Environmental
Legislation?", Global Environmental Politics 19(4): 14-44.
15

Bastiaens, Ida, and Evgeny Postnikov. (2017). Greening Up: The Effects of Environmental Standards in EU and US
Trade Agreements. Environmental Politics 26 (5): 847–869.
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measured by both Yale’s Environmental Protection Index (EPI) and the total number of MEAs in
force) over a three-year period. According to them, the threat of sanctions incentivises trading
partners to reform environmental laws during the negotiating process. However, little is said as to
why the threat of sanctions operates less effectively once the agreement has been signed and the
enforcement mechanisms are in place, which would make the risk of being punished even more
tangible.
By contrast, countries that have signed an FTA with the EU are more likely to enhance their
environmental performance during the implementation phase. This is because the EU’s cooperative
approach is conducive to a gradual learning process involving state officials and civil society
organizations that can lead to domestic reforms in trading partners during the implementation phase.
In short, the US sanction-based approach is more likely to have an impact ex-ante (before FTA
ratification), while the EU’s cooperative approach is said to yield greater results ex-post (after
ratification).16 These broader trends revealed by a robust statistical analysis do not mean, however,
that EU pre-ratification negotiations cannot lead to social reforms (e.g., EU-Vietnam trade
negotiations), nor that the US approach excludes dialogue and civil society participation after
ratification – the latter being an important feature that is often neglected in comparative studies of
EU and US TSD approaches.
Other studies have also shown that pre-ratification processes have been effective in raising labour
standards. Harrison argues that pressure exerted by US authorities on trade partners has resulted
in legislative changes to improve labour law protections and/or led to other actions already before
US FTAs with Bahrain, Columbia, Morocco, Oman, and Panama came into force.17 Focusing on US
trade agreements signed between 1982 and 2005, Kim (2012) also finds evidence that trade partners
are more likely to adopt domestic labour reforms before ratification as opposed to after, confirming
that pressure on third-party countries during the negotiating phase can lead to substantive reforms.18
The success of pre-ratification reforms explains why some scholars have argued that pre-ratification
conditions should be employed to push for regulatory changes beyond existing labour standard
commitments.19
Relying on a mixed quantitative and qualitative approach to compare EU and US TSD provisions,
Postnikov & Bastiaens conclude that labour provisions in FTAs can, indeed, have positive effects on
workers’ rights but, here again, stress the importance of “Preferential Trade Agreement (PTA)
design.”20 While acknowledging the importance of institutional mechanisms, Van Den Putte (2016)
argues that the impact of labour provisions seems to be more dependent on context and political will

16

Ibid.

17

J Harrison. (2019). The Labour Rights Agenda in Free Trade Agreements. The Journal of World Investment & Trade.
20. 705-725. 10.1163/22119000-12340153.
18

M Kim. (2012). Ex Ante Due Diligence: Formation of Trade Agreements and Protection of Labor Rights. International
Studies Quarterly 56 (4): 704–719.
19

M Moore, C Scherrer. (2017). Conditional or Promotional Trade Agreements - Is Enforcement Possible? How
International Labour Standards Can Be Enforced through US and EU Social Chapters, Friedrich Ebert Stiftung, Singapore:
https://library.fes.de/pdf-files/bueros/singapur/13446.pdf
20

Postnikov, E. and Bastiaens, I., 2014. Does dialogue work? The effectiveness of labor standards in EU preferential trade
agreements. Journal of European Public Policy, 21 (6), 923–940.
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than on blanket design.21 Moore & Scherrer (2017) go further to argue that enforcement is contingent
upon a broad range of factors at the macro and micro level including legislation, institutions, culture
and politics.22
Other qualitative studies have highlighted the positive network effects inherent to dialogue and
cooperation, and noted the importance of emerging transnational advocacy networks to promote and
defend workers’ rights, whether in the context of EU trade policy, 23 US FTAs24 or the Canada-Chile
FTA.25 Some authors are at odds with the positive findings of these studies, criticizing the limits of
cooperative approaches to TSD enforcement. Harrison et al. (2019) use a qualitative method relying
on 121 interviews and find that the EU’s TSD provisions of three trade agreements, namely the EUCariforum Economic Partnership Agreement (EPA) (2008), the EU-Korea FTA (2011) and the EUMoldova Association Agreement (2014) had no positive impact on labour standards.26 In another
analysis of labour provisions, Harrison (2019) finds that the EU’s cooperative approach has not been
systematically implemented and that the ‘soft’ dispute resolution provisions are inadequate to resolve
disputes in the event of a violation. He concludes that the absence of a threat of meaningful sanctions
translates into a limited deterrent effect, against the European Commission’s reluctance to invoke
the dispute resolution option. The study was published before the outcome of the EU-Korea FTA,
which will likely renew the literature on the EU enforcement model.27
Despite its seemingly stricter enforcement rules, the US sanction-based model has also been
criticized on various grounds. A 2014 report by the US Government Accountability Office identified
three main problems to the US enforcement model that had long been raised by both scholars and
policy experts of US trade policy: an ineffective submission process for complaints of noncompliance; insufficient resources allocated to monitoring; inadequate accountability regarding the
implementation of TSD provisions in FTAs.28 Meanwhile the North American Agreement on
Van den Putte, L. 2016. ‘The European Union’s Trade-Labour Linkage Beyond the “Soft” Approach’. Doctor of
Philosophy, Netherlands: Ghent University.
21

22

M Moore and C Scherrer. (2017). Ibid.

Oehri M. (2015). ‘Comparing US and EU Labour Governance ‘Near and Far’. Journal of European Public Policy, Vol.
22, No. 5, pp. 731–49; Evgenyi Postnikov & Ida Bastiaens (2014) ‘Does Dialogue Work? The Effectiveness of Labor
Standards in EU Preferential Trade Agreements’. Journal of European Public Policy, Vol. 21, No. 6, pp. 923–40; Lore Van
den Putte & Jan Orbie (2015) ‘EU Bilateral Trade Agreements and the Surprising Rise of Labour Provisions’. International
Journal of Comparative Labour Law and Industrial Relations, Vol. 31, No. 3, pp. 263–83.
23

24

Stillerman J. (2003). "Transnational Activist Networks and the Emergence of Labor Internationalism in the NAFTA
Countries." Peer Reviewed Articles (Sociology Commons), 11, available at: http://scholarworks.gvsu.edu/soc_articles/11;
Kay, Tamara (2005), "Labor Transnationalism and Global Governance: The Impact of NAFTA on Transnational Labor
Relationships in North America," American Journal of Sociology 111, no. 3 (November): 715-756; Jean-Frédéric Morin &
Sikina Jinnah (2018), “The untapped potential of preferential trade agreements for climate governance”, Environmental
Politics 27 (3), 541-565, 2018.
25

International Labour Organisation. (2017). Handbook on Assessment of Labour Provisions in Trade Arrangements.
Geneva: International Labour Office.
Harrison J. et al. (2019). “Governing Labour Standards through Free Trade Agreements: Limits of the European Union’s
Trade and Sustainable Development Chapters”, Journal of Common Market Studies 57 (2), pp. 260–277.
26
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Harrison J. (2019). The Labour Rights Agenda in Free Trade Agreements. The Journal of World Investment & Trade.
20. 705-725. 10.1163/22119000-12340153. See Novitz, Tonia A., Enforceable Social Clauses in Trade Agreements with
‘Bite’? Implications of the EU–South Korea Panel of Experts Report of 20 January 2021 (May 31, 2021). ETUI
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Policy
Brief
2021.06,
Available
at
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Government Accountability Office. (2014). “Free Trade Agreements. U.S. Partners Are Addressing Labor Commitments,
but More Monitoring and Enforcement Are Needed”, GAO-15-160, Washington, DC.
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Environmental Cooperation under NAFTA has received mixed appraisals, at times praised for its
innovative citizens’ submissions process29 or criticized for its soft cooperative approach.30
In addition to some of the above-mentioned studies, both the International Labour Organization (ILO)
(2017) and the Organization for Economic Cooperation and Development (OECD)31 have underlined
the importance of meaningful and inclusive dialogue among different policy stakeholders, effective
monitoring, as well as strong public accountability mechanisms for the implementation of labour and
environmental provisions in trade agreements. Likewise, most experts agree that technical
assistance and capacity building are critical tools.32 This has led to suggestions that for labour
provisions to be effective, they need to involve stakeholders, notably social partners, in the making
and implementation of trade agreements.33 This is also the case for environmental provisions. Yet,
to be fully effective in improving environmental conditions, trade agreements require strong civil
societies. In the previously cited study of environmental provisions in EU and US FTAs, Bastiaens &
Postnikov (2017) show that a dense civil society is crucial for the effective implementation of EU
FTAs, as they can help to promote environmental norms and counter the influence of organized
businesses.
With regard to civil society participation, Martens, Potjomkina and Orbie (2020) rely on a mixed
approach of surveys (134 surveys and 18 interviews with EU and non-EU Domestic Advisory Groups
or DAGs)34 and case studies to assess the role of domestic advisory groups (DAGs) in FTAs. They
conclude that DAGs’ policy impact is constrained by a lack of genuine dialogue between both DAG
members and DAGs and governments, which undermines civil society efforts to monitor FTAs
adequately.35 At stake in these studies is the institutional design of civil society mechanisms and
DAGs that are allegedly ill-equipped to advance workers’ rights for various reasons, including
undefined purpose, inadequate resources for monitoring and/or lack of enforceability.36
Given the sheer variety of implementation and enforcement mechanisms applied under different
cultural-institutional contexts, the difficulty of isolating trade factors from other political and economic
determinants, as well as the contested perspectives on the effects of trade agreements, assessing
the effectiveness of TSD provisions in FTAs remains a challenge for scholars and policymakers
29

Markell D.L. (2005). Governance of International Institutions: A Review of the North American Commission for
Environmental Cooperation's Citizen Submissions Process, 30 N.C. J. INT'L L. & COM. REG. 759, Available at:
https://ir.law.fsu.edu/articles/73
30

Johnson P.M., Beaulieu A. (1996). The Environment and NAFTA: Understanding and Implementing The New Continental
Law, Island Press.
Clive G., Yamaguchi S. (2018). “Assessing Implementation of Environmental Provisions in Regional Trade Agreements,”
OECD Trade and Environment Working Papers 2018/01, available from: https://doi.org/10.1787/18166881
31

32

Congressional Research Service. (2020). Labor Enforcement Issues in US FTAs. https://fas.org/sgp/crs/row/IF10972.pdf

33

Jordi Agustí-Panareda J., Ebert F.C., LeClercq D. (2014). Labour Provisions in Free Trade Agreements: Fostering their
Consistency with the ILO Standards System.
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commitments.
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alike.37 This makes the present comparative study of TSD implementation and enforcement practices
all the more important, as there is an urgent need for new evidence on best practices in this field.
This literature review has shown that assessing the effectiveness of TSD provisions in FTAs requires
a complex understanding of both causes and effects of social and environmental standards. With
regard to the factors that can improve environmental and social standards, the design of trade
agreements is of crucial importance to the effectiveness of TSD provisions.
As detailed in the subsequent section, this study will build upon the existing literature to examine in
greater depth the intricacies of institutional mechanisms and civil society participation that are
conducive to social and environmental reforms. As far as the effects of TSD provisions are
concerned, the literature reveals that FTAs can affect environmental and social standards in many
different ways: before and after trade agreements are signed, through treaty ratification or legislative
reforms, de facto standards, as well as less tangible effects such as bureaucratic socialization and
standards visibility.
The study’s contribution to the rich academic and policy literature on labour and environmental
provisions in trade agreements is two-fold: First, the large selection of countries included in the
comparative analysis will make it relevant not only to the EU, but also to many countries seeking to
identify good practices in the implementation and enforcement of TSD provisions. Second, and in
this spirit, it will provide a fine-grained picture of the institutional mechanisms under EU and third
countries’ FTAs, thereby providing concrete takeaways on the minutiae of TSD governance,
including FTA design, budget allocation and civil society membership. This in-depth analysis will go
beyond the common dichotomy between the EU cooperative approach and the US sanction-based
model that has at times reduced policy debates on the potential benefits of TSD provisions. The
diverse set of sources used to inform this study will be complemented with the perspectives of civil
society organizations and individuals thanks to a wide-ranging consultation.
The next section discusses how this study will build upon this literature to provide a comprehensive
analysis of the implementation and enforcement of TSD provisions in FTAs with the aim of identifying
best practices.

3. Methodology
3.1

Overview of tasks, methods and sources

As illustrated in the literature review, the scope and effects of TSD provisions in trade agreements
have drawn considerable attention in both academic and policy spheres and been under close
scrutiny by trade policy stakeholders for more than three decades. A comprehensive comparative
analysis of the enforcement of social and environmental provisions across different contexts requires
overcoming methodological challenges related to both scope and effects of TSD provisions.
The first set of challenges is linked to the fact that TSD provisions in third countries tend to be
covered under different sections such as labour and environmental chapters and sometimes,
additional social rights provisions like on trade and gender (e.g., modernized Canada-Chile trade
agreement). These chapters can be subject to different levels of enforceability via different

37

ILO. (2019). Labour Provisions in G7 Trade Agreements. A Comparative Perspective.
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institutional mechanisms. For instance, Canada’s environmental provisions are not subject to trade
sanctions, while its labour provisions are. Hence, when relevant, this study dissociates the analysis
of the scope and enforcement practices of labour provisions from those of environmental clauses
and examines why countries might give greater prominence to certain issues over others.
The second set of challenges has to do with measuring the impacts of TSD provisions, and
determining whether their effects should be assessed in the light of political reforms (domestic and/or
ratification of ILO Conventions or multilateral environmental agreements (MEAs)) or de jure labour
rights, as opposed to socio-economic indicators or de facto labour rights or environmental standards.
While the effects of trade on socio-economic variables can be notoriously difficult to isolate from
other macroeconomic and political factors, the actual impact of labour and environmental provisions
can be similarly difficult to disentangle from other factors. Not only do domestic politics play a central
role in social and environmental reforms, but a variety of external factors can also lead to better
social and environmental outcomes. These could come in the form of technical assistance from
international organisations like the ILO or the World Bank, foreign aid programmes, diplomatic
pressure unrelated to trade policy or private initiatives undertaken by multinational corporations
(MNCs) to make supply chains more socially and environmentally responsible.38
To overcome these methodological issues, this study dissects and compares a total of seven
different approaches to TSD provisions in the EU, US, Canada, Chile, New Zealand, Australia and
Japan. It will draw on the following quantitative and qualitative tools and methods to compare
practices across FTAs and their effects on third countries:
▪

FTA provision datasets: The present study will provide a comparative analysis of TSD
approaches using the criteria displayed in the TSD comparative tables. Data collection will
draw from two specific databases that are tailored to map out the scope, implementation and
enforcement of TSD provisions: the Trade and Environment Database (TREND), a finegrained database of environmental provisions in FTAs developed by Morin, Dür & Lechner
(2018)39, and the Labour Provisions in Trade Agreements (LABPTA) developed in Raess40￼
These will be cross-referenced with two comprehensive datasets: the DESTA (Design of
Trade Agreements) database developed by Dür, Baccini & Elsig (2014)41￼, and the World
Trade Organization’s (WTO) Regional Trade Agreements (RTA) database.

▪

Legal analysis: Data collection will be combined with a finer analysis of legal provisions to
zoom in on specific clauses and enforcement mechanisms. This will be particularly important
to analyse not only the wording of TSD provisions, but also their interpretation under specific
disputes, as revealed by public submissions, rulings or amici curiae.

▪

Data collection from official sources: This will be used to measure resources allocated for
the implementation and enforcement of TSD provisions in trade agreements. These will be

Burgess K. (2010). “Global Pressures, National Policies, and Labor Rights in Latin America,” Studies in Comparative
International Development, Vol. 45 Issue 2, pp. 198-224.
38
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Morin, JF, Dür A., Lechner, L. (2018). "Mapping the trade and environment nexus: Insights from a new dataset", Global
Environmental Politics, vol. 18(1).
Raess, D. and Sari, D. (2018), “Labour Provisions in Trade Agreements (LABPTA): Introducing a New Dataset”, Global
Policy, vol. 9: 451-466.
40

41Dür,

A; Baccini L., Elsig M., (2014), The design of international trade agreements: Introducing a new dataset, The Review
of International Organizations, 9 (3), 353-375.
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studied in conjunction with the budget allocated for official development assistance (ODA) at
both bilateral and multilateral levels.
▪

Targeted interviews with state officials and leading experts: these will include former and
current officials from trade, labour and environmental ministries or agencies in the selected
countries, civil society organizations, whether or not participating in the implementation and
enforcement of TSD provisions in trade agreements, as well as policy experts from the
academic and non-academic spheres.

▪

A wide-ranging consultation process, which ensures a high degree of transparency and
the engagement of all relevant stakeholders in the conduct of the TSD review inside the EU.

▪

Official statistics measuring progress in social and environmental standards: To the
extent that causality can be notoriously hard to establish when it comes to the implementation
and enforcement of specific provisions, and that tangible effects in environmental and labour
standards may be rather visible in the medium to long term, statistics will be used only in
conjunction with other types of evidence (e.g., policy analysis, targeted interviews). Official
sources include the World Bank, ILO, United Nations Conference on Trade and Development
(UNCTAD), OECD, the Food and Agriculture Organisation (FAO), and national
Institutes/Departments/Ministries of Statistics.

▪

Feedback from the international advisory board of LSE Consulting.

These methodological tools are used in accordance with the requirements and objectives of each
phase of the study as detailed in the study logic (Table 1). The present interim report builds upon
the methodology and preliminary findings of the inception report to provide:
▪

A presentation of the EU’s approach to TSD provisions including their scope, as well as their
implementation and enforcement mechanisms (Task 3);

▪

A fine-grained comparative analysis of the scope of TSD provisions in the FTAs of seven
countries: Australia, Canada, Chile, Japan, New Zealand, Switzerland and the US (Task 4);

▪

A detailed picture of the implementation and enforcement mechanisms used in the FTAs of
the seven selected countries (Task 5.1) with an emphasis on intergovernmental mechanisms
and civil society participation for implementation processes and a discussion of public
submission processes and dispute settle mechanisms;

▪

Preliminary findings on the practices and effects of TSD provisions for a refined pool of four
countries: Canada, Chile, New Zealand and the US.

The final report will build upon these findings to zoom in on the practices of Canada, Chile, New
Zealand and the US for the implementation and enforcement of TSD provisions in FTAs with the aim
of assessing their effects on labour and environmental standards. The report will identify good
practices to support the EU’s review of the 15-Point Action Plan for Trade and Sustainable
Development.
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Table 1: Study logic
Inception phase
Objectives

Tasks (ToR)

Methodology and tools

Deliverables

▪

Fine-tuning of scope,
methodology, and planning

▪

Fine-tuning of stakeholder
consultation strategy

Implementation phase
▪

Overview of TSD provisions and their
implementation and enforcement in EU
FTAs

▪

In-depth understanding of the different
scopes and institutional designs of TSD
approaches in third-country FTAs

▪

Literature review

▪

Overview of TSD provisions
and their implementation and
enforcement in EU FTAs

▪

Preparation of targeted interviews

T1, T2, T3, T4, T5, T6, T7

▪

T4, T5, T6, T7

▪

▪

Desk research

▪

Scoping interviews

▪

Legal analysis

Inception report

Concluding phase
▪

Assessment of the tangible impacts of TSD
provisions on trade partners

▪

Analysis of third countries' practical
experiences and results in TSD
implementation and enforcement

▪

In-depth understanding of the institutional
mechanisms and strategies to overcome the
challenges of TSD implementation and
enforcement

▪

T4, T5, T6

▪

T7 – consultation activities

▪

Finalise all tasks (T 1-7)

▪

Feedback from international advisory
committee

▪

Feedback from international advisory
committee

▪

Desk research

▪

Desk research

▪

Legal analysis

▪

Results from implementation phase (T4-7)

▪

Case studies

▪

Case studies

▪

Quantitative analysis of social and
environmental indicators

▪

Quantitative analysis

▪

Targeted interviews with experts

▪

Stakeholder consultation with EU survey

▪

Civil society dialogues

Interim report

Draft report and final report

Note: Tasks (T1 to T7) are drawn from the Terms of References. T1 = Scoping; T2 = Literature review; T3 = Analysis of TSD provisions and their implementation and enforcement in EU FTAs; T4 = Analysis
of TSD provisions in third-country FTAs; T5 = Analysis of implementation and enforcement provisions and practices in third-country FTAs; Task 6 = Case studies; Task 7 = Stakeholder consultation.
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4. Task 3: TSD provisions and their implementation and
enforcement in EU FTAs
This section provides an overview of TSD provisions in recent EU agreements as well as their
implementation and enforcement mechanisms.

4.1

Background

The first TSD provisions, which contain obligations to respect labour and environmental
standards, were included in the 2008 EU-Cariforum Economic Partnership Agreement (EPA)42
and the 2011 EU-Korea Free Trade Agreement (FTA). Since then, TSD-related provisions
have been included in all EU trade agreements, usually in the form of a dedicated chapter.
TSD chapters have become an integral component of the EU's ‘new generation’ trade
agreements. Currently, the EU has negotiated 11 trade agreements with TSD provisions or
chapters with several countries and regions.43 These 11 agreements (see Table 2) are the
ones covered in this analysis.
Other trade agreements with TSD provisions that are beyond the scope of this study include
two agreements for which ratification is pending (EU-Mercosur Association Agreement and
new EU-Mexico Trade Agreement to replace the existing EU-Mexico Global Agreement) and
six agreements that are currently under negotiation (EU-Australia Free Trade Agreement,
modernised EU-Chile Association Agreement, deepening of the EU-Eastern and Southern
Africa Economic Partnership Agreement, EU-Indonesia Free Trade Agreement, EU-New
Zealand Free Trade Agreement, and EU-Philippines Free Trade Agreement). Moreover, the
EU-China Comprehensive Agreement on Investment (CAI) does not fall within the scope of
this study.
Following the adoption of the global 2030 Agenda for Sustainable Development of the United
Nations, the European Commission began revising its TSD approach.44 In its 2015
Communication “Trade for All: Towards a more responsible trade and investment policy”,45 it
outlined a trade agenda that promotes sustainable development, human rights, and good
governance in European Union and third countries. It acknowledged that, while recent EU
FTAs systematically included TSD provisions, the EU would have to ensure that TSD
provisions were implemented and used effectively as those FTAs entered into force. In order
to achieve this goal, the European Commission committed to focus on the implementation of
FTAs’ sustainable development dimensions. In 2017, the Commission launched a public
debate on how to better implement and enforce TSD chapters in EU FTAs,46 which culminated
42

The EU-CARIFORUM FTA does not include a fully-fledged TSD chapter of the type that the EU started including
from the EU-South Korea FTA onwards.
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in the release of the Commission's 2018 TSD 15-Point Action Plan.47 This Action Plan is
organised into four categories of actions:
1) Working together, including with Member States and the European Parliament, and
international organisations;
2) Enabling civil society to play a role in implementation, most notably by facilitating
civil society’s monitoring role, expanding civil society structures beyond TSD chapters,
and promoting responsible business conduct;
3) Delivering results under the TSD chapters. This category includes assertive
enforcement; commitments on climate change and labour; encouraging early
ratification of core international agreements, reviewing the TSD implementation
effectiveness, and making resources available to support TSD chapters
implementation; and
4) More transparency and better communication.
Following the introduction of this Action Plan, there have been examples of EU action on
sustainability issues in the context of trade agreements. During the pre-implementation phase
of the EU-Vietnam trade agreement, Vietnam implemented substantive labour reforms, such
as the ratification of certain ILO Conventions and the adoption of a new Labour Code, which
is better in line with some fundamental labour rights,48 though actual implementing regulations
are still pending. Another outcome of the European Commission’s actions on assertive
enforcement was the ratification of three fundamental ILO Conventions following the activation
by the EU of the dedicated dispute settlement mechanism under the EU-South Korea FTA.49
Furthermore, the TSD provisions of recent FTAs have been strengthened, as evidenced, for
instance, by the binding commitment in the FTA with Japan to ratify and effectively implement
the Paris Agreement on Climate Change.
Despite these outcomes, a number of stakeholders have raised questions about the lack of
effectiveness of EU TSD chapters and called for EU TSD chapters to be strengthened and
enforced more effectively.50 In this context, and in anticipation of the following trade policy
review communication from the Commission,51 in October 2020, Executive Vice-President and
Non-paper of the Commission services. (2018). “Feedback and way forward on improving the implementation
and enforcement of Trade and Sustainable Development chapters in EU Free Trade Agreements”, 26 February
2018. https://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf
47

48

ILO, Revised Vietnamese Labour Code to help everyone gain fair shares of economic growth (2019), available
at
https://www.ilo.org/hanoi/Informationresources/Publicinformation/newsitems/WCMS_729339/lang-en/index.htm
49
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Commissioner for Trade Valdis Dombrovskis announced that the Commission would bring
forward the review of the 15-Point Action Plan to 2021 (initially planned by 2023). This review
intends to delve deeper into how to improve the implementation and enforcement of TSD
provisions in EU FTAs.

4.2 Methodological approach
Using specifically developed TSD comparative tables, this study analyses the main TSD
provisions of a sample of EU trade agreements. In particular, the comparative tables consider
the scope of TSD provisions (specific issues addressed), as well as implementation and
enforcement provisions. Whenever necessary, the analysis distinguishes between TSD
provisions pertaining to the environment (including climate change) and the TSD provisions
pertaining to labour and social issues. In general, the analysis provides an overview of TSD
provisions and looks for any convergences and differences between EU FTAs. When relevant,
the analysis distinguishes between TSD provisions in trade agreements with developed
countries and those in trade agreements with developing countries. The analysis is based on
textual examinations of EU trade agreements. It is focused on TSD chapters, and also includes
some provisions in other parts of the Agreements, as indicated in Table 2.
Eleven EU trade agreements were selected for this study. The main selection criteria were that
the EU trade agreements include TSD chapters and that they are currently in force, whether
provisionally or not. They are presented in Table 2 below.
Table 2: List of EU trade agreements selected for the comparative study
Trade agreement

Date of
signature52


EU-South Korea Free
Trade Agreement (FTA)

6 October
2010




EUColombia/Peru/Ecuador
Trade Agreement

26 June
2012





EU-Central America
Association Agreement

29 June
2012





52

Information found on EUR-Lex.

53

Information found on EUR-Lex.

Location of TSD chapters and relevant labour,
environmental, and cooperation provisions54

Entry into force53
1 July 2011
(provisionally)
13 December
2015 (full)
1 March 2013
(provisionally –
with Peru)
1 August 2013
(provisionally –
with Colombia)
1 January 2017
(provisionally –
with Ecuador)
1 August 2013
(provisionally –
Honduras,
Nicaragua;
Panama)
1 October 2013
(provisionally –
Costa Rica, El
Salvador)
1 December
2013




Chapter 13 on TSD (Articles 13.1 – 13.15). It
includes provisions on labour and environmental
aspects.
Annex 13 deals with Cooperation on TSD.

Title IX governs TSD (Articles 267 – 286). It includes
provisions on labour and environmental aspects.

Under Part IV on Trade:

Title VIII on TSD (Articles 284 – 302). It includes
provisions on labour and environmental aspects.
Under Part III on Cooperation:

Title III on Social Development and Social
Cohesion (Articles 41 - 48). It includes provisions
on employment and social protection, indigenous
peoples and other ethnic groups, vulnerable
groups, gender.

Title V on Environment, Natural Disasters and
Climate Change (Articles 50 – 51).

54

This table shows where the TSD chapters are located and, where necessary, the relevant labour, environmental,
and cooperation provisions.
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Trade agreement

Date of
signature52

(provisionally –
Guatemala)


EU-Ukraine Association
Agreement

21 March
2014

EU-Georgia
Association Agreement

27 June
2014







EU-Moldova
Association Agreement

27 June
2014

Location of TSD chapters and relevant labour,
environmental, and cooperation provisions54

Entry into force53



1 November
2014
(provisionally)
1 September
2017 (full)

1 September
2014
(provisionally)
1 July 2016 (full)

1 September
2014
(provisionally)
1 July 2016 (full)

EU-Canada
Comprehensive
Economic and Trade
Agreement (CETA)

30 October
2016

EU-Japan Economic
Partnership Agreement
(EPA)

17 July 2018

EU-Singapore Free
Trade Agreement (FTA)

19 October
2018

21 November 2019
(full)

EU-Vietnam Free Trade
Agreement (FTA)

30 June
2019

1 August 2020 (full)

EU-United Kingdom
Trade and Cooperation
Agreement (TCA)

30
December
2020

21 September 2017
(provisionally)

1 February 2019 (full)

1 May 2021 (full)



Title VI on Economic and Trade Development
includes Article 63 on Cooperation and Technical
Assistance on TSD.

Under Title IV on trade and trade-related matters:

Chapter 13 on TSD (Articles 289 – 302).
Under Title V on Economic and Sector Co-operation:

Chapter 6 on Environment (Articles 360 – 366;
Annexes XXX & XXXI).

Chapter 21 on Cooperation on employment,
social policy and equal opportunities (Articles 419
– 425; Annex XL).
Under Title IV on Trade and Trade-Related Matters:

Chapter 13 on TSD (Articles 227 – 243). It
includes provisions on labour and environmental
aspects.
Under Title VI on Other Cooperation Policies:

Chapter 3 on Environment (Articles 301 – 306).

Chapter 4 on Climate action (Articles 307 – 312).

Chapter 14 on Employment, social policy and
equal opportunities (Articles 348 – 354).
Under Title V on Trade and Trade-Related Matters:

Chapter 13 on TSD (Articles 363 - 379).
Under Title IV on Economic and other sectoral
cooperation:

Chapter 4 on Employment, social policy and
equal opportunities (Articles 31 – 37; Annex III).

Chapter 16 on Environment (Articles 86 – 91;
Annex XI).

Chapter 17 on Climate action (Articles 92 – 97;
Annex XII).
TSD provisions are found in several chapters. The
main ones are:

Chapter 22 on TSD (Articles 22.1 – 22.5).

Chapter 23 on Trade and Labour (Articles 23.123.11).

Chapter 24 on Trade and Environment (Articles
24.1-24.16).
Chapter 16 governs TSD (Articles 16.1 – 16.19). It
includes provisions on labour and environmental
aspects.
Chapter 12 governs TSD (Articles 12.1 – 12.17).
It includes specific sections on:

Labour aspects (Section B, Articles 12.3 – 12.5).

Environmental aspects (Section C, Articles 12.6 –
12.10).

Chapter 13 governs TSD (Articles 13.1 – 13.17).
It includes provisions on labour and
environmental aspects.

Chapter 16 on Cooperation and capacity building
includes provisions on cooperation in TSD
(Article 16.2(e)).
Under Part 2, Title XI is dedicated to Level playing
field for open and fair competition and sustainable
development. In particular, it has the following
chapters:

Chapter 6 governs Labour and social standards
(Articles 386 – 389).

Chapter 7 governs Environment and climate
(Articles 390 - 396).

Chapter 8 governs Other instruments for TSD
(Articles 397 – 407).

Chapter 9 includes Horizontal and institutional
provisions (Articles 408 – 411).

The agreements thus cover OECD countries (Canada, Japan, South Korea, Singapore and
the United Kingdom); developing countries (Central America, Colombia/Peru/Ecuador, and
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Vietnam); and countries that are part of the EU Eastern Partnership55 and implement the Deep
and Comprehensive Free Trade Areas under their Association Agreements with the EU
(Georgia, Moldova and Ukraine).
In the great majority of agreements, the TSD objectives (labour, environment and crosscutting) are covered by a dedicated single TSD chapter. Only the EU-Canada CETA (with three
chapters: TSD, labour and environment) and the EU-UK Trade and Cooperation Agreement
(TCA) have a different structure (the TCA has a sui-generis structure because of the
unprecedented nature of the relationship). While environmental and social provisions are
typically included in the TSD Chapter, many agreements, especially with developing countries,
also include additional provisions on cooperation on the environment and social matters. In
general, the analysis focused on the provisions in the TSD chapters and, where applicable,
the labour and environmental chapters. Any deviation from this approach, in particular to
include relevant provisions with TSD objectives from other chapters of EU trade agreements,
is explicitly indicated in the discussion of the results (Section 4.3).
An overview of the relevant tables and the results are presented in Section 4.3.1. The tables
should be interpreted as follows: a checkbox indicates that an EU trade agreement contains
relevant TSD provision(s) that cover(s) the category at stake; a blank cell indicates that no
relevant TSD provisions were identified for the category.56
4.2.1. Scope of TSD provisions
The analysis breaks down the scope of TSD provisions between labour and environmental
provisions in terms of the following categories:
1) Specific environmental issues covered by EU FTAs: The overview of the specific
environmental issues in the TSD provisions, including environmental provisions outside the
TSD chapter of the 11 EU Agreements under review, covered climate change, renewable
energy, air pollution, ozone layer, biodiversity, fisheries, forest conservation, illegal trade in
endangered species, genetic resources, including traditional knowledge, pesticides and/or
chemicals.
2) Explicit reference to multilateral environmental agreements (MEAs): The overview
examined whether the TSD provisions, including environmental provisions outside the TSD
chapter, of the 11 EU Agreements under review explicitly mention certain MEAs. This
analysis looked at explicit mentions of specific agreements, but not at obligations on the
Parties to uphold all MEAs that the Parties have committed to, without explicitly mentioning
them. The following MEAs were selected based on the topic they cover and whether the EU
is a Party to them:
Climate change and ozone layer protection:
55

https://ec.europa.eu/neighbourhood-enlargement/neighbourhood/eastern-partnership_en. These Agreements
call for the approximation of the Partnership countries’ legislation with specific EU legal instruments: see section
4.2.3.1 for further information.
56

It should be noted, however, that further to references to specific MEAs and ILO conventions, the majority of EU
TSD chapters commit the Parties to the effective implementation of MEAs and ILO conventions, which either Party
has ratified. For example: EU-Vietnam Free Trade Agreement, Chapter 13, Article 4(4) and Chapter 13, Article 5(2);
EU-Singapore Free Trade Agreement Chapter 12, Section B, Article 12.3(3) and Chapter 12, Section C, Article
12.6(2); EU-Japan Economic Partnership Agreement, Chapter 16, Article 16.3(3) and Chapter 16, Article 16.4(2)
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United Nations Framework Convention on Climate Change (UNFCCC);57
Kyoto Protocol to the United Nations Framework Convention on Climate Change (Kyoto
Protocol);58
Paris Agreement;59
Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol).60

Biological Diversity:

Convention on Biological Diversity (CBD);61

Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing
of Benefits Arising from their Utilization to the Convention on Biological Diversity
(Nagoya Protocol);62

Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES).63
Waste management:

Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal (Basel Convention).64
3) Environmental regulatory sovereignty and exceptions. An overview is provided of
provisions on environmental regulatory sovereignty and exceptions on trade-related
measures for the conservation of natural resources and for plant and animal life in the 11
EU Agreements examined. The category of environmental regulatory sovereignty entails a
declaration on sovereignty over environmental regulation. This can include sovereignty in
determining its own environmental policies based on State priorities, e.g. right to regulate
provisions. Exceptions refer to exceptional restrictions on trade-related measures.
4) Reference to international labour standards. The analysis provides an overview of the
specific international labour standards explicitly referred to in the TSD provisions, including
labour provisions outside the TSD chapter, of the 11 EU Agreements under review. These
include internationally recognised labour standards, such as the right to organise and
57

United Nations Framework Convention on Climate Change, adopted on 9 May 1992, entered into force on 21
March 1994.
58

Kyoto Protocol to the United Nations Framework Convention on Climate Change, adopted on 11 December 1997,
entered into force on 16 February 2005.
59

Paris Agreement, adopted on 12 December 2015, entered into force on 4 November 2016.

60

Montreal Protocol on Substances that Deplete the Ozone Layer, adopted on 16 September 1987, entered into
force on 1 January 1989.
61

Convention on Biological Diversity, adopted on 22 May 1992, entered into force 29 December 1993.

62

Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from
their Utilization to the Convention on Biological Diversity, adopted on 29 October 2010, entered into force on 12
October 2014.
63

Convention on International Trade in Endangered Species of Wild Fauna and Flora, adopted on 3 March 1973,
entered into force on 1 July 1975.
64

Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, adopted
on 22 March 1989, entered into force on 5 May 1992.
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collectively bargain, the elimination of forced labour, the abolition of child labour, nondiscrimination among workers, minimum wage, occupational health and safety, labour
inspection, and the rights of migrant workers.
5) Explicit reference to international labour instruments. It was examined whether the
TSD provisions, including labour provisions outside the TSD chapter, of the 11 EU
Agreements under review explicitly mention specific international labour instruments,
namely the 1998 ILO Declaration on Fundamental Principles and Rights at Work (1998 ILO
Declaration), the ILO Fundamental Conventions, and ILO Decent Work Agenda.
6) Other social commitments. The review looked for explicit references to other social
commitments, namely gender/women’s rights and Corporate Social Responsibility
(CSR)/Responsible Business Conduct (RBC), in the TSD provisions, as well as in labour
and social provisions outside the TSD chapter. References to specific CSR/RBC
instruments were identified, such as the OECD Guidelines on Multinational Enterprises and
the UN Guiding Principles on Business and Human Rights.
7) Labour regulatory sovereignty. The review examined whether the TSD provisions refer
to the Parties’ right to regulate in the public interest, particularly in labour or social matters.
An overview of the relevant tables and the results are presented in Section 4.3.1.
4.2.2. TSD provisions on implementation
The study collects and analyses the main EU FTAs provisions on implementation. Generally
speaking, this step aims to understand whether and how EU trade agreements establish legal,
institutional, and policy mechanisms and procedures to ensure the implementation of
environmental, labour, and social commitments under TSD provisions. To the extent that
environmental and labour provisions in EU FTAs are subject to similar implementation
procedures, they were treated as TSD provisions under the same table, unlike for other
countries that often apply different institutional mechanisms to labour and environmental
linkages.
More specifically, the analysis of TSD provisions in EU trade agreements focuses on the
following three categories:
1) Intergovernmental mechanisms. This category looked for TSD provisions on
intergovernmental mechanisms. In particular, the focus was on provisions calling for
regulatory cooperation (including information exchange), harmonisation and/or
approximation of domestic measures, technical assistance and capacity building, and joint
scientific cooperation. Provisions establishing intergovernmental committees to work on
TSD implementation were also covered.
2) Role of international organisations. This category looked at whether the TSD provisions
of EU FTAs call for international organisations, such as the ILO, multilateral environmental
organisations or MEAs bodies, to assist in the implementation of environmental, labour, and
social provisions, as well as the type of assistance required (i.e., collaboration; guidance;
advice).
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3) Civil society participation. The study examines whether the TSD provisions call for civil
society participation at the level of each Party (e.g., via DAGs) and/or transnational level
(e.g., transnational civil society meetings; civil society dialogues). The analysis also
determined whether EU FTAs require civil society participation in consultation processes
organised in the context of impact assessments, as well as whether public submissions on
TSD matters or TSD provisions implementation are permitted.
The relevant tables and results are presented in Section 4.3.2.
4.2.3. TSD provisions on enforcement
Similarly, the review collected and analysed the main EU FTAs provisions on the enforcement
of TSD provisions. More specifically, this step aimed to understand which enforcement
mechanisms EU FTAs use to fulfil their environmental, labour, and social goals under TSD
provisions. As in the previous section, environmental and labour issues were treated as TSD
provisions under the same table where relevant. Here again, the TSD tables were populated
with the identified TSD provisions on enforcement, and this was used for a thematic analysis
of enforcement provisions and practices, focusing on the following three categories:
1) Nature of commitments. This category explored whether EU FTAs include commitments
such as provisions on non-derogation from domestic labour and environmental laws, as well
as commitments to ratify and implement ILO Conventions and MEAs. Where necessary,
TSD provisions that impose binding commitments were distinguished from those that
encourage best-endeavour or cooperation.
2) Dispute settlement mechanisms (DSMs). This category investigated how EU trade
agreements attempt to resolve disputes arising from the implementation of TSD provisions
(and/or environmental, labour, or social provisions). First, the study explores whether the
EU trade agreements establish specific DSMs for non-compliance with TSD provisions.
Second, when EU trade agreements establish specific DSMs, we identified the key features
of those DSMs, namely government consultation and panels of experts. Government
consultation refers to the process by which Parties consult each other to resolve disputes
arising from the application of TSD provisions. Panel of experts refers to the process in
which a panel is appointed whereby experts are to settle a dispute involving the
respect/enforcement of TSD provisions.
3) Sanctions and/or remedies. This category examined whether the selected EU trade
agreements included potential sanctions and/or remedies if a Party fails to comply with TSD
provisions (and/or environmental, labour, and social provisions) or with the decision taken
under the DSM procedures.
The results are presented in Section 4.3.3.
4.2.4. TSD provisions in practice
In addition to the overview of the TSD provisions in the 11 EU FTAs, Section 4.3.4 provides
an overview of their implementation in practice, drawing on published Commission documents.
This examination of implementation and enforcement provisions helps inform the comparative
analysis conducted in the following sections.
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4.3

Results

Section 4.3 provides the results of the analysis under Task 3. It presents the review of TSD
provisions in the 11 EU FTAs agreed for analysis: Section 4.3.1 covers the scope of the
provisions; Section 4.3.2 then reviews provisions on implementation; finally, Section 4.3.3
addresses provisions for enforcement. These three sections provide overview tables for the
11 EU agreements, together with summary text (in all the tables, the agreements are listed
chronologically by date of signature; please see Table 2 above for details on the dates of
signature and entry into force). Subsequently, Section 4.3.4 presents an overview of
information on the implementation and enforcement of TSD provisions, gathered from
published Commission documents.
4.3.1. Scope of TSD provisions
Specific environmental issues covered by EU FTAs
All EU FTAs include a commitment to effectively implement MEAs (i.e., the MEAs to which
they are Parties and/or specific MEAs listed in the TSD provisions).
Climate change is addressed in all of the selected EU trade agreements, whether in the TSD
chapter or an environmental chapter. Some trade agreements may have a chapter dedicated
to climate action (e.g., EU-Moldova Association Agreement). Renewable energy is also
covered in all of the selected EU trade agreements, whether in the TSD or environmental
chapters. Some provisions on renewable energy, for example, refer to the Parties’ commitment
to facilitate the removal of obstacles to trade or investment in goods and services of particular
relevance to climate change mitigation, such as sustainable renewable energy (e.g., EUGeorgia Association Agreement; EU-Singapore FTA). Similarly, all 11 EU FTAs cover fisheries
and forest conservation.
Ten EU FTAs address the issue of biodiversity protection, and 9 EU FTAs cover illegal trade
in endangered species. In addition, 9 agreements include provisions on genetic resources,
including traditional knowledge. It should be noted that 3 of those 9 agreements include genetic
resources provisions in their intellectual property chapter rather than the TSD chapter.
Provisions on genetic resources sometimes refer to the knowledge and practices of indigenous
and local communities (e.g., EU-Colombia/Peru/Ecuador Trade Agreement; EU-Central
America Association Agreement).
Seven EU FTAs include provisions on pesticides and/or chemicals. These provisions may refer
to the Parties’ commitment to ratify and/or implement the Rotterdam Convention on the Prior
Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International
Trade65 (see EU-Colombia/Peru/Ecuador Trade Agreement; EU-Central America Association
Agreement) or cooperation to deal with environmental issues resulting from pesticides and/or
chemicals (see Association Agreements with the three Eastern Partnership countries). The
EU-Canada CETA refers to chemicals when defining ‘environmental law’ and includes several
commitments concerning environmental law (i.e., non-derogation from environmental law;
enforcement of environmental law). Similarly, the EU-UK TCA includes chemical substances
in its definition of ‘environmental levels of protection’, and then includes several commitments
65

Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade, adopted on 10 September 1998, entered into force on 24 February 2004.
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to ensure certain environmental levels of protection (e.g., non-regression from environmental
levels of protection).
Five EU FTAs include provisions on air pollution and/or the ozone layer.66 Air pollution is
generally addressed through cooperation among the Parties. This is true for the three
Association Agreements/DCFTAs with Eastern Partnership countries, as well as the EUCentral America Association Agreement. Moreover, provisions on the ozone layer may refer
to the Parties’ commitment to implement the Montreal Protocol on Substances that Deplete
the Ozone Layer (e.g., EU-Colombia/Peru/Ecuador Trade Agreement) or to the Parties’
cooperation to address ozone layer depletion (e.g., EU-Central America Association
Agreement). Table 3 below provides an overview of the specific environmental issues
addressed in the 11 EU trade agreements.

66

The EU-Canada CETA was excluded from this list because it does not refer explicitly to air pollution. However,
under Chapter 24 on Trade and environment, Article 24.1 defines environmental law as ‘a law, including a statutory
or regulatory provision, or other legally binding measure of a Party, the purpose of which is the protection of the
environment, including the prevention of a danger to human life or health from environmental impacts, such as
those that aim at (a) the prevention, abatement or control of the release, discharge, or emission of pollutants or
environmental contaminants, […]’. Pollutants or environmental contaminants could potentially refer to air pollution.
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Table 3: Specific environmental issues addressed in EU FTAs
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EU-Vietnam FTA
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EU-UK Trade and
Cooperation
Agreement





















Trade agreement

Climate
change

Renewable
energy

Air pollution

Ozone layer

Biodiversity

EU-South Korea FTA





x

x

EUColombia/Peru/Ecuador
Trade Agreement





x

EU-Central America
Association Agreement





EU-Ukraine Association
Agreement



EU-Georgia
Association Agreement

67

The category ‘Genetic resources, including traditional knowledge’ does not include references to genetically modified organisms.
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Explicit reference to MEAs
Of the 11 EU trade agreements reviewed, 10 agreements refer to the UN Framework Climate
Change Convention (UNFCCC) and/or the Kyoto Protocol, and 4 EU FTAs mention the Paris
Agreement. The trade agreements contain different types of commitments, such as reaching
the objectives of the UNFCCC and its Kyoto Protocol (e.g., EU-South Korea FTA),
implementing the UNFCCC and the Paris Agreement (e.g., EU-UK Trade and Cooperation
Agreement), or cooperating on the implementation of the UNFCCC, the Kyoto Protocol, and
the Paris Agreement (e.g., EU-Vietnam FTA). It should be noted that 5 EU trade agreements
were signed prior to the Paris Agreement and thus cannot include specific references to this
instrument. However, for the majority of these 5 agreements, the commitment to effectively
implement the Paris Agreement is covered by the general commitment to effectively implement
all MEAs that each Party has ratified. Three EU FTAs refer to the Montreal Protocol.
The Convention on Biological Diversity (CBD) is covered in 9 EU trade agreements. In 2 of
those agreements, references to the CBD can be found in the intellectual property chapter
(e.g., EU-South Korea FTA; EU-Ukraine Association Agreement). Furthermore, the CBD’s
Nagoya Protocol is addressed in 2 EU FTAs, and the CITES is mentioned in 9 EU agreements.
Finally, 2 EU FTAs refer to the Basel Convention on the Control of Transboundary Movements
of Hazardous Wastes and their Disposal.
In general, references to MEAs in EU FTAs contain similar commitments, such as to ratify
specific MEAs, to effectively implement the MEAs, protocols and amendments ratified by the
Parties in the Parties’ laws and practices, or to cooperate in the implementation of the MEAs
or in relevant international fora. A more detailed analysis of the commitments to ratify MEAs
can be found in Section 4.3.3. Table 4 below provides an overview of explicit reference to
MEAs in the 11 EU trade agreements.
Table 4: Explicit reference to MEAs
Trade agreement

UNFCCC
& Kyoto
Protocol

Paris
Agreement

Montreal
Protocol

CBD

Nagoya
Protocol

CITES

Basel
Convention

EU-South Korea FTA



Not
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x



x

x

x

EUColombia/Peru/Ecuador
Trade Agreement



Not
relevant69





x





EU-Central America
Association Agreement



Not
relevant70





x





EU-Ukraine Association
Agreement



Not
relevant71

x



x

x

x

EU-Georgia
Association Agreement



Not
relevant72

x



x



x

68

The EU-South Korea FTA existed prior to the Paris Agreement.

69

The EU-Colombia/Peru/Ecuador Trade Agreement was prior to the Paris Agreement.

70

The EU-Central America Association Agreement was prior to the Paris Agreement.

71

The EU-Ukraine Association Agreement was prior to the Paris Agreement.

72

The EU-Georgia Association Agreement was prior to the Paris Agreement.
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Trade agreement
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Environmental regulatory sovereignty and exceptions
All of the EU FTAs examined in this study include TSD provisions recognising the Parties’ right
to determine their own levels of environmental protection and to modify their environmental
laws and policies accordingly, provided they do not lower their environmental standards to
encourage trade or investment, and provided their laws and policies are consistent with each
Parties’ international commitments.74 Moreover, exceptions for the conservation of natural
resources and for plant and animal life can be found in all EU FTAs (however, such provisions
are found in chapters on exceptions rather than in TSD chapters). Such exceptions can apply
to trade, service, or investment-related measures.
Reference to international labour standards
All EU FTAs refer to internationally recognised core labour standards as defined in the
fundamental ILO Conventions, including freedom of association, the right to organise and
collectively bargain, the elimination of forced labour, the abolition of child labour, and worker
non-discrimination. Among other standards, seven agreements refer to occupational health
and safety (e.g., EU-Ukraine Association Agreement; EU-Singapore FTA), while four EU FTAs
contain TSD provisions on migrant workers (e.g., EU-Colombia/Peru/Ecuador Trade
Agreement).75 The EU-Canada CETA and the EU-UK TCA both mention a minimum wage and
labour inspection. See Table 5 below.

73

The EU-Moldova Association Agreement was concluded prior to the Paris Agreement.

74

As all 11 FTAs reviewed contain these provisions, a table is not provided.

75

EU-Colombia/Peru/Ecuador Trade Agreement, Title IX Trade and Sustainable Development, Article 276 (Migrant
Workers) ; EU-Canada CETA, Chapter 23 Trade and Sustainable Development, Article 23.3 (Multilateral labour
standards and agreements) ; EU-Vietnam FTA, Article 13.14 (Working Together on Trade and Sustainable
Development) ; EU-UK TCA, Article 399 (Multilateral labour standards and agreements).
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Table 5: References to international labour standards

Trade agreement
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Explicit reference to international labour instruments
All the 11 FTAs reviewed refer to ILO’s 1998 Declaration, as well as the ILO Fundamental
Conventions.76 They typically include commitments to meet the objectives, ratify and/or implement
those instruments. Most EU FTAs refer to the ILO Decent Work Agenda by requiring or allowing
Parties to reach its objectives. The section on Nature of Commitments contains a more detailed
description of those commitments.
Other social commitments
All EU FTAs include CSR/RBC commitments. While earlier agreements tend to favour provisions in
which the Parties seek to facilitate and promote trade in goods subject to CSR schemes (e.g., EUSouth Korea FTA), more recent agreements generally promote CSR/RBC (e.g., EUColombia/Peru/Ecuador Trade Agreement), as well as relevant international instruments, including
the OECD Guidelines for MNEs, the UN Global Compact, and the ILO Tripartite Declaration of
Principles concerning MNEs and Social Policy. The EU-UK TCA includes an article dedicated to
trade and responsible supply chain management that requires the Parties to support the adherence,
implementation, follow-up, and dissemination of various international instruments, including the UN
Guiding Principles on Business and Human Rights.77 Eight agreements refer to gender.
Table 6: Other social commitments
Trade agreement

Gender

Promotion of CSR/RBC

EU-South Korea FTA





EU-Colombia/Peru/Ecuador Trade Agreement

x



EU-Central America Association Agreement





EU-Ukraine Association Agreement





EU-Georgia Association Agreement





EU-Moldova Association Agreement





EU-Canada CETA

x78



EU-Japan EPA

x



EU-Singapore FTA





EU-Vietnam FTA





EU-UK Trade and Cooperation Agreement





76

As all 11 FTAs reviewed contain these provisions, a table is not presented.

77

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 406.

78

However, in 2018, there was a recommendation of the CETA Joint Committee on Trade and Gender. Document available
at
https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157419....pdf#:~:text=To%20facilitate%20the%20coopera
tion%20and%20information%20exchanges%20on,contact%20details%20including%20information%20regarding%20the
%20relevant%20officials.
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Labour regulatory sovereignty
All the EU FTAs include a domestic right to regulate in labour and social matters, and provisions on
non-derogation from domestic labour laws to promote trade or investment.79
4.3.2. TSD provisions on implementation
Intergovernmental mechanisms
All the EU FTAs reviewed call for regulatory cooperation between the Parties on environmental, and
labour and social issues. A close examination of the provisions on regulatory cooperation indicates
that this usually includes activities such as the exchange of information on, for example, the Parties’
respective situations regarding ratification and implementation of labour conventions and/or MEAs.
Regulatory cooperation may also include technical exchanges or sharing of best practices. Three
EU FTAs (i.e., Association Agreements with Georgia, Moldova, and Ukraine) call for the
approximation of domestic environmental and labour measures. They provide for the approximation
of Ukrainian, Georgian, and Moldavian legislation with specific EU legal instruments in the fields of
employment, social policy, and the environment.80
Six EU FTAs include technical assistance and capacity-building provisions in labour matters, while
three EU FTAs include such provisions in environmental matters. All EU FTAs signed with Eastern
Partnership and developing countries include cooperation provisions on specific capacity building in
the labour sector.81 Three EU trade agreements with developing countries call for technical
assistance and capacity building in the environmental area (i.e., EU-Central America Association
Agreement, EU-Colombia/Peru/Ecuador trade agreement, and EU-Vietnam FTA). The EU-Central
America Association Agreement, for example, explicitly recognises the importance of cooperation
and technical assistance in the fields of trade and labour as well as trade and environment in
achieving the TSD chapter’s objectives.82
All EU FTAs establish an intergovernmental committee to assist in the implementation of TSD
provisions. Depending on the terms of the agreement, such a body may be referred to as a
committee,83 sub-committee,84 or board.85 Intergovernmental committees generally deal with both
environmental and labour issues, and they are made up of high-level representatives from each
Party’s administration responsible for labour, environmental, and trade matters. They can perform a
variety of functions, such as identifying actions to achieve TSD objectives, making recommendations
for the proper implementation of TSD provisions, identifying areas of cooperation, assessing the
impact of the agreement on labour and the environment, and resolving specific issues that arise from
79

As all 11 FTAs reviewed contain these provisions, a table is not presented.

80

This is because these association agreements are with EU neighbourhood countries, which puts them in a different
position than other trade partners.
81

EU-Ukraine Association Agreement, Article 420; EU-Georgia Association Agreement, Article 349; EU-Moldova, Article
32.
82

For example, EU-Central America Association Agreement, Title VI, Article 63(1).

83

For example, EU-Canada CETA, Chapter 22, Article 22.4(1).

84

For example, EU-Colombia/Peru/Ecuador Trade Agreement, Title IX, Article 280.

85

For example, EU-Central America Association Agreement, Title VIII, Article 294(2).and EU-Singapore Free Trade
Agreement, Chapter 12, Section D, Article 12(15)2.
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the application of TSD provisions. In some agreements, they may receive and consider public
submissions on TSD matters (e.g., EU-Colombia/Peru/Ecuador Trade Agreement).
Joint scientific cooperation is often foreseen in environmental matters (in 8 EU FTAs). The EUCanada CETA provides that cooperation “shall take place through actions and instruments that may
include technical exchanges, exchanges of information and best practices, research projects,
studies, reports, conferences and workshops.” (Article 24.12.2). In some EU FTAs, provisions may
expressly refer to areas of international environmental law. For example, in the EU-Japan EPA,
reference is made to cooperation on “trade-related aspects of the international climate change
regime, including on means to promote low-carbon technologies, other climate-friendly technologies
and energy efficiency” (Article 16.12 (h)). Please see the Table 7 below for details.
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Table 7: Intergovernmental mechanisms

86

Trade agreements

Regulatory
cooperation86

Harmonisation
and/or
approximation of
domestic measures

Technical
assistance and
capacity-building
(environment)

Technical
assistance and
capacity-building
(labour)

Intergovernmental
committee

Joint scientific
cooperation

EU-South Korea FTA



x

x

x



x

EU-Colombia/Peru/Ecuador Trade
Agreement



x







x

EU-Central America Association
Agreement



x









EU-Ukraine Association Agreement





x







EU-Georgia Association Agreement





x







EU-Moldova Association Agreement





x







EU-Canada CETA



x

x

x





EU-Japan EPA



x

x

x





EU-Singapore FTA



x

x

x



x

EU-Vietnam FTA



x









EU-UK Trade and Cooperation
Agreement



x

x

x





This category includes cooperation activities, such as information exchange.
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Role of international organisations
All EU FTAs call for international organisations, such as the ILO, or MEA bodies, to assist in
the implementation of environmental, labour, and social provisions.87 Several agreements
require Parties to take into account the activities of international organisations in order, for
instance, ‘to promote greater cooperation and coherence’ between the work of the Parties and
those organisations.88 Parties may establish cooperative arrangements with international
organisations ‘to draw on their expertise and resources to achieve the objectives of’ labour
and/or environmental provisions.89
The role of international organisations is found in the context of dispute settlement
mechanisms. During government consultations, all EU FTAs allow or require Parties to seek
information or views from international organisations. Parties may also be required to consider
the activities of international organisations.90 In most EU trade agreements, a panel or group
of experts, usually tasked with examining matters that have not been satisfactorily addressed
through consultations, should seek information and advice from international organisations.91
Civil society participation
All EU FTAs include provisions for civil society participation in monitoring the implementation
of TSD and/or environmental, and labour and social provisions at the national and
transnational levels.
The majority of EU FTAs call for civil society participation in assessing the agreement's
environmental, labour, and social impacts. The EU-Canada CETA and the EU-UK TCA
explicitly call for the views of stakeholders to be taken into account when assessing the
potential economic, social and environmental impacts of trade actions. The EU trade
agreements with South Korea and the three Eastern Partnership countries include a
commitment to assess the impact of TSD chapter implementation on sustainable development
through the Parties’ respective participative processes and institutions.
All EU FTAs allow the general public or specific elements of civil society to submit comments
and views on TSD matters or the implementation of TSD provisions. Public submissions can
be made to the Parties themselves or the institutional mechanisms established under the TSD
provisions.
For instance, under the EU-South Korea FTA, the views, opinions, or findings of the Civil
Society Forum, a transnational civil society forum, can be submitted to the Parties directly or
through the DAGs.92 The EU-Colombia/Peru/Ecuador Trade Agreement provides that the
Sub-committee on TSD shall be open to receive and consider inputs, comments or views from
the public on matters related to the TSD title.93 Furthermore, submissions may come from
87

As this is the case for all 11 FTAs reviewed, a table is not presented.

88

For example, EU-Canada CETA, Chapter 23, Article 23.8(6).

89

For example, EU-Canada CETA, Chapter 23, Article 23.7(3).

90

EU-Moldova Association Agreement, Title V, Chapter 13, Article 378(3).

91

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 242(3).

92

EU-South Korea FTA, Chapter 13, Article 13.13(3).

93

EU-Colombia/Peru/Ecuador Trade Agreement, Title IX, Article 280(7).
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members of the general public or civil society bodies established under the TSD provisions.
Under the EU-Central America Association Agreement, the Civil Society Dialogue Forum may
express its views and opinions in order to promote dialogue on how to better achieve TSD
objectives.94 Moreover, advisory groups on TSD, which are domestic groups comprised of civil
society actors and local public authorities, can be tasked with expressing views and making
recommendation on trade-related aspects of sustainable development.95
Public submissions can be part of those bodies’ tasks or come from their own initiative (e.g.,
EU-Moldova or EU-Ukraine Association Agreement96). The EU-Canada CETA states in its
Chapter on Trade and Environment that each Party shall be open to receive and shall give
due consideration to public submissions on trade and the environment matters, including
communications on implementation concerns. Furthermore, through specific consultative
mechanisms, each Party shall inform its respective civil society organisations of those
communications.97 In some agreements, public submissions are indicated for specific aspects
of TSD provisions. For example, the EU-UK TCA provides that the Parties must consider the
views from representatives of workers, employers and CSOs for cooperation on trade-related
aspects of labour policies and measures.98 Moreover, they will consider views from the public
or interested stakeholders for the definition and implementation of cooperation activities on
trade-related aspects of environmental policies and measures.
Table 8: Civil society participation in implementation and monitoring of TSD provisions
Trade agreements

Monitoring of
implementation at
national level

Monitoring of
implementation at
transnational
level

Participation in
impact
assessment

Public
submission on
TSD

EU-South Korea FTA









EU-Colombia/Peru/Ecuador
Trade Agreement









EU-Central America
Association Agreement





x



EU-Ukraine Association
Agreement









EU-Georgia Association
Agreement
EU-Moldova Association
Agreement

















EU-Canada CETA









EU-Japan EPA









EU-Singapore FTA









EU-Vietnam FTA









EU-UK Trade and Cooperation
Agreement









94

EU-Central America Association Agreement, Part IV, Title VIII, Article 295(2).

95

For example, EU-Central America Association Agreement, Part IV, Title VIII, Article 294(4).

96

Articles 277(3) and 299(5) respectively.

97

EU- Canada CETA, Chapter 24, Article 24.7(1).

98

EU-UK CTA, Part 2, Title XI, Chapter 8, Articles 399(9) and 400(7).
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4.3.3. TSD provisions on enforcement
Nature of commitments
All of the EU FTAs contain binding provisions on non-derogation from domestic laws99,
implying an obligation not to derogate from domestic environmental and labour law or to lower
levels of protection to encourage trade or investment.
The EU-UK TCA contains explicit provisions on enforcement of non-regression from levels of
protection (or non-derogation) in its labour and environment chapters.100 Under its labour
chapter, each Party shall have in place and maintain a system for effective domestic
enforcement and an effective labour inspection system. It must also ensure the availability of
administrative and judicial proceedings, as well as provide for appropriate and effective
remedies. In relation to non-regression from environmental protection levels, the EU-UK TCA
requires cooperation on the effective monitoring and enforcement of environmental and
climate law.
The EU-Canada CETA also states that, for the purposes of upholding levels of protection
afforded in the Parties’ labour and environmental laws, the Parties must promote compliance
with and effectively enforce labour law by maintaining a system of labour inspection, and they
must ensure that their environmental authorities give due consideration to alleged violations
of environmental law brought to their attention. They must also ensure that administrative and
judicial proceedings, including appropriate remedies, are available for violations of such
laws.101
All the EU FTAs contain commitments regarding the ratification and/or implementation of ILO
Conventions and MEAs (see Table 1a in the annex, which summarises the specific provisions
for this and other elements of enforcement).
First, most EU FTAs have provisions on ratification of MEAs. In six EU FTAs, the Parties
commit to exchange information of their respective situations and progress toward ratification
of MEAs, generally on a regular basis (e.g., EU-Moldova Association Agreement; EU-Japan
EPA). In addition, five EU trade agreements require or allow Parties to cooperate in promoting
the ratification of MEAs that are relevant or have an impact on trade (e.g., EU-South Korea
FTA; EU-Singapore FTA). In labour matters, all EU FTAs include provisions for ratification of
international labour conventions. Seven EU FTAs require their Parties to exchange
information on their respective situations and progress in ratifying priority ILO Conventions,
other ILO Conventions classified as up-to-date, or other relevant international instruments
(e.g., EU-Georgia Association Agreement). Six EU FTAs require Parties to make continued
and sustained efforts to ratify the fundamental ILO Conventions, as well as other ILO
Conventions (including up-to-date and priority conventions), if they have not already done so
(e.g., EU-South Korea FTA). Parties must consider ratification of remaining ILO Conventions
and/or other up-to-date conventions in 5 EU trade agreements (e.g., EU-Ukraine Association
Agreement). Parties to four EU FTAs may also cooperate in exchanging views and best
practices, as well as sharing experience, on promoting ratification of fundamental, priority, and
other up-to-date ILO Conventions (e.g., EU-Singapore FTA).
99

As these provisions are found in all Agreements, they are not presented in the table.

100

EU-UK TCA, Part 2, Title XI, Chapter 6, Article 388 and Chapter 7, Article 395.

101

EU-Canada CETA, Chapter 23, Article 23.4 and 23.5 and Chapter 24, Articles 24.5 and 24.6.
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Second, all EU FTAs include provisions on the implementation of international labour and
environmental conventions. In environmental matters, under all the EU trade agreements, the
Parties commit to effectively implementing MEAs in their laws and practices. In addition, under
some agreements, the Parties may cooperate in exchanging views and best practices on
promoting the effective implementation of relevant MEAs in a trade context.102 In the EUCanada CETA, they commit to consult and cooperate, including through information
exchange, on the implementation of MEAs to which they are Parties.103 Recent EU FTAs
include commitments to effectively implement the UNFCCC and the Paris Agreement (e.g.,
EU-Japan EPA; EU-Singapore FTA; EU-Vietnam FTA; EU-UK TCA).
The Parties to the majority of EU FTAs commit to effectively implement the ILO Conventions
that they have ratified, or the fundamental ILO Conventions. The EU-UK TCA goes a step
further by committing its Parties to implementing the European Social Charter104. Furthermore,
eight EU FTAs include a commitment by the Parties to respect, promote and realise, or
effectively implement selected fundamental rights’ principles or the internationally recognised
core labour standards in the Parties’ laws and practices, in accordance with the Parties’ ILO
membership obligations and the 1998 ILO Declaration on Fundamental Principles and Rights
at Work (e.g., EU-Moldova Association Agreement). These principles and/or standards
include freedom of association and the effective recognition of the right to collective
bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition
of child labour; and the elimination of discrimination in respect of employment and occupation.
Parties to several EU FTAs may cooperate to promote the effective implementation of ILO
Conventions, including through the exchange of views and best practices. Other references
include the promotion of the ILO Decent Work objectives Agenda in the Parties’ labour laws
and practices (e.g., EU-Canada CETA), as well as efforts towards the effective implementation
of the fundamental ILO Conventions (e.g., EU-Singapore FTA).
Several EU FTAs also cite the Parties’ commitment to cooperate in negotiations on future
labour and/or environmental agreements that are of trade interest. The EU-Georgia
Association Agreement, for example, states that the Parties ‘commit to cooperate on the
development of the future international climate change framework under the UNFCCC and its
related agreements and decisions’.105
Beyond the core TSD provisions on enforcement, all EU agreements contain references to
“essential elements” clauses, covering human rights and thus core labour standards. In the
case of the EU-UK TCA the respect of the Paris Agreement is also identified as an essential
element. Essential element clauses are usually included in the political
Framework/Partnership Agreements. The trade agreements refer to those clauses.
Dispute settlement mechanisms (DSMs)
All the EU trade agreements include specific DSMs for issues arising from the application
and/or implementation of the TSD provisions, as well as related labour and environmental

102

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 239(e).

103

EU-Canada CETA, Chapter 23, Article 24.4.

104

As the UK is a member of the Council of Europe and hence signatory to the European Social Charter.

105

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 230(4).
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provisions (e.g., non-compliance). They always include two steps: State-to-State consultation
(also known as government consultations) and the panel or group of experts’ procedure.
In the event of disagreement on matters covered by TSD provisions, all EU FTAs require their
Parties to, first, have recourse to government consultations. In some agreements, Parties may
be permitted to request that the relevant TSD intergovernmental committee consider the
matter (e.g., EU-Vietnam FTA).
If the dispute is not resolved during the government consultation, a panel (or group) of experts
may be convened to assist the Parties in resolving the dispute. This panel will present a report
containing recommendations, which must usually be published within a certain timeframe by
the Parties. After the panel of experts has delivered its report, Parties may be required to
‘make their best efforts to accommodate’ the panel of experts’ advice or recommendations
(e.g., EU-South Korea FTA; EU-Ukraine Association Agreement)106 or to ‘discuss appropriate
measures to be implemented taking into account the panel of experts’ report and
recommendations’ (e.g., EU-Georgia and EU-Moldova Association Agreements; EUSingapore FTA).107 In some agreements, the Parties or the Party to which the
recommendations are addressed may present an action plan (e.g., EUColombia/Peru/Ecuador Trade Agreement; EU-Central America Association Agreement; EUCanada CETA).108 Furthermore, the Party to which the recommendations are addressed may
be required to inform the TSD committee (e.g., EU-Central America Association Agreement)109
and/or domestic advisory groups (e.g., EU-Japan EPA; EU-Vietnam FTA)110 of how it intends
to address the panel of experts’ report.
In all EU FTAs, the TSD committee is in charge of monitoring the implementation of the panel
of experts’ recommendations or the measures that the Party has determined. In some
agreements, advisory bodies or civil society bodies are permitted to submit observations to
the TSD committee in this regard (e.g., EU-Moldova Association Agreement; EU-Canada
CETA; EU-Vietnam FTA).111
Remedies and sanctions
EU trade agreements generally exclude provisions on trade remedies and/or sanctions, such
as compensation, for non-compliance with or failure to implement TSD provisions.112 However,

106

EU-South Korea FTA, Article 13.15(2) ; EU-Ukraine Association Agreement, Article 301(2).

107

EU-Georgia Association Agreement, Article 243(8); EU-Moldova Association Agreement, Article 379(8); EUSingapore, Article 12.17(9).
108

EU-Colombia/Peru/Ecuador Trade Agreement, Article 285(4); EU-Central America Association Agreement,
Article 301(3); EU-Canada CETA, Article 23.10(12) and Article 24.15(11).
109

EU-Colombia/Peru/Ecuador Trade Agreement, Article 285(4).

110

EU-Japan EPA, Article 16.18(6); EU-Vietnam FTA, Article 13.17(9).

111

EU-Moldova Association Agreement, Article 379(8); EU-Canada CETA, Articles 23.10(12) and 24.15(11); EUVietnam FTA, Article 13.17(9).
112

It should be noted that, under the EU's Generalised Scheme of Preferences, the EU can withdraw tariff
preferences in a number of circumstances, e.g. in the event of serious and systematic violations of the core 15 UN
and ILO Conventions by beneficiaries. See European Commission, ‘Trade/Human Rights: Commission decides to
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the EU-UK TCA is an exception,113 as it allows temporary remedies in disputes concerning the
interpretation and application of the TCA’s non-regression chapters on labour and social
standards, as well as the environment and climate.114 Temporary remedies are not available
for disputes involving the application of other instruments for TSD.115 Furthermore, under
certain conditions, the EU-UK TCA allows Parties to take ‘appropriate rebalancing measures’
to address the situation in which significant divergences between the Parties in labour, social,
environmental or climate protection areas have material impacts on trade or investment.116
4.3.4. Implementation and enforcement provisions in EU FTAs in practice: a brief overview
from Commission documents
This section presents a brief overview of practice concerning EU Agreements in force,
focusing on implementation and enforcement provisions for trade and sustainability
development. It is based on a review of Commission documents. This section intends to
provide a summary based on the information in these documents: it is not intended to present
a complete view. Specifically, information is taken from the European Commission’s reports
on implementation of EU trade agreements between 2017 and 2019 as well as the staff
working documents supporting these reports117.

partially withdraw Cambodia's preferential access to the EU market’ (12 February 2020), available at
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_229
113

This is due to the sui generis nature of the EU-UK TCA, given the unprecedented nature of the EU-UK
relationship.
114

EU-UK TCA, Part 2, Title XI, Chapter 6, Article 389(2); Part 2, Title XI, Chapter 7, Article 396(2); Part 2, Title XI,
Chapter 9, Article 410(2) & (3); Part 6, Title I, Chapter 3, Articles 749 & 750.
115

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 407(2).

116

EU-UK TCA, Part 2, Title XI, Chapter 9, Article 411.

117

The following documents were consulted:


Report from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions on the implementation of EU trade agreements 1 January
2019 - 31 December 2019, COM(2020) 705 final, 12.11.2020. available at:
https://ec.europa.eu/transparency/documentsregister/api/files/com(2020)705_0/de00000000013388?rendition=false



Commission Staff Working Document individual reports and info sheets on implementation of EU free
trade agreements accompanying the document Report from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions on
implementation of EU trade agreements 1 January 2019 - 31 December 2019, COM(2020)705,
12.11.2020.
available
at:
https://ec.europa.eu/transparency/documentsregister/detail?ref=swd(2020)263&lang=en



European Commission, 2019 Report on implementation of EU free trade agreements 1 January 2018 31
December
2018,
2019.
available
at:
https://trade.ec.europa.eu/doclib/docs/2019/october/tradoc_158387.pdf



Commission Staff Working Document individual reports and info sheets on implementation of EU free
trade agreements accompanying the document report from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions on
implementation of free trade agreements 1 January 2018 - 31 December 2018, SWD/2019/370 final,
14.10.2019. available at:
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The regular practical implementation of provisions in the TSD chapter occurs through
intergovernmental mechanisms. TSD committees/sub-committees provide a regular forum for
intergovernmental exchange between Parties on progress towards implementation of the TSD
chapter. There are regular meetings of these intergovernmental bodies for all the FTA
agreements studied.
Provisions for the participation of civil society in the implementation of the TSD Chapter are
included in all the FTAs studied. This is achieved in practice through the establishment of civil
society institutions and regular meetings of these groups. This includes the DAGs, established
in each partner country and in the EU, who provide advice and recommendations on
implementation at national level. The establishment of civil society forums creates a space for
civil society participation in implementation at transnational level. Moreover, under each
agreement, DAGs from the EU and from the partner country or countries meet typically once
a year. The opportunity for wider civil society to participate in the transnational implementation
of the TSD Chapters is provided by the annual civil society forum, which is usually open to
non-DAG members (in the case of the EU-Vietnam FTA, this requires agreement of the DAGs
of both Parties). DAGs from the EU and from partner countries theoretically meet annually 118
although this has sometimes only happened several years following the agreement, as with
Ukraine (first time in 2019).
The EU has provided capacity building to help the establishment of DAGs in partner
developing countries, as in Colombia, Ecuador, Peru and Vietnam. The use of a dispute
settlement mechanism recently occurred under the EU-South Korea FTA: the case is
described in the box below.

https://eur-lex.europa.eu/legal-content/en/txt/?qid=1571409827886&uri=celex:52019sc0370
Report from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions on implementation of free trade agreements 1 January
2017
31
December
2017,
COM(2018)
728
final.
31,10.2018,
available
at:
https://ec.europa.eu/transparency/documentsregister/api/files/com(2018)728_0/de00000000119821?rendition=false


Commission Staff Working Document individual reports and info sheets on implementation of EU free
trade accompanying the document Report from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions on implementation of
free trade agreements 1 January 2017 - 31 December 2017. available at:
https://ec.europa.eu/transparency/regdoc/index.cfm?fuseaction=fmb&cl=en&language=en&doc=swd(20
18)454/f2&cote=swd&coteid=10102&year=2018&number=454&version=f2&direction_gen=trade

118



Report from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions on implementation of free trade agreements 1 January
2016
31
December
2016,
SWD(2017)364,
09.11.2017.
available
at:
https://ec.europa.eu/transparency/documents-register/detail?ref=com(2017)654&lang=en



Commission Staff Working Document country reports and info sheets on implementation of EU free trade
agreements accompanying the document report from the commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of Regions on implementation
of free trade agreements 1 January 2016 - 31 December 2016, SWD(2017)364, 09.11.2017. available at:
https://ec.europa.eu/transparency/documents-register/detail?ref=swd(2017)364&lang=en

https://trade.ec.europa.eu/doclib/press/index.cfm?id=1870
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Use of an expert panel under the EU’s agreement with South Korea
Following lack of progress by South Korea in its commitments to “respect and realise in their laws
and practices” the fundamental ILO principles and rights at work, notably the freedom of association,
and to ratify outstanding ILO Conventions, the EU requested consultations with South Korea in
December 2018119. After this was unsuccessful in achieving progress, the EU took recourse to
requesting the establishment of a panel of experts in July 2019 120, the next step in the DSM process.
The panel of experts was established at the end of 2019. A hearing with the panel of experts was
due to take place in April 2020 but cancelled due to the COVID-19 pandemic, and was finally held in
October 2020. In December 2020, the South Korean government submitted to the National Assembly
of Korea (parliament) draft laws allowing for ratification of three of the four outstanding fundamental
ILO Conventions as well as reforms on freedom of association. The panel report, published in
January 2021, found that South Korea should adjust labour laws to be consistent with the TSD
Chapter in the FTA121. South Korea ratified three fundamental ILO Conventions on 20 April and they
entered into force on 20 April 2021 (No. 29 on Forced Labour, No. 87 on Freedom of Association
and Protection of the Right to Organise and No. 98 on Right to Organise and Collective Bargaining).
South Korea also adopted amendments to the Trade Union and Labour Relations Adjustment Act,
which entered into force 6 July 2021. At a meeting of the TSD Sub-committee in April 2021, the South
Korea authorities explained progress in implementing the recommendations from the panel of experts
report and outlined plans for a research project for a path to ratifying the final fundamental ILO
Convention (No. 105 on Abolishment of Forced Labour)122.

International organisations
Finally, International organisations have played a role in the implementation of provisions in
the TSD chapters as partners in technical assistance and capacity-building projects.
International organisations involved in the delivery of technical assistance projects have
included the ILO, OECD, Office of the High Commissioner for Human Rights (OHCHR), United
Nations Industrial Development Organization (UNIDO) and Food and Agriculture Organization
(FAO) of the UN. For example, in the case of the ILO, projects in Colombia, Ecuador and Peru
assist in furthering labour inspection, and projects in El Salvador and Guatemala support
tripartite consultation mechanisms. Umbrella projects such as the Trade for Decent Work
project123, signed in 2018, support ILO assistance in a range of partner countries. The ILO
also holds meetings with the EU to discuss implementation of ILO Conventions by trade
partners.

119

https://trade.ec.europa.eu/doclib/docs/2018/december/tradoc_157586.pdf

120

https://trade.ec.europa.eu/doclib/docs/2019/july/tradoc_157992.pdf

121

https://trade.ec.europa.eu/doclib/docs/2021/january/tradoc_159358.pdf

122

https://trade.ec.europa.eu/doclib/docs/2021/may/tradoc_159567.pdf

123

https://www.ilo.org/global/standards/WCMS_697996/lang--en/index.htm
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5. Task 4: Comparative analysis of TSD provisions in thirdcountry FTAs
This section provides a comprehensive and multidimensional picture of the scope of TSD
provisions in the selected third-country FTAs with four objectives in mind:
1) Identifying the evolution and specificities of each country’s definition of TSD provisions;
2) Comparing the scope of these provisions across countries;
3) Understanding the different scope between labour and environmental provisions;
4) Understanding best practices and avoidable pitfalls that are relevant to the EU’s TSD
approach and its 15-Point Action Plan on TSD.
The section will be divided into two subsections, where the first provides an overview of
different countries’ approaches to TSD provisions. Thereafter, the second will consist of a
comparative analysis examining key aspects of FTA provisions, with a focus on their scope,
levels of enforceability and the modalities and effects of pre-ratification processes. When
relevant, the analysis will distinguish between TSD provisions applied in FTAs with developed
countries from those implemented in developing or emerging countries.
While the consideration of all main FTA partners is important to discuss the evolution of the
scope of TSD provisions and its logic, the analysis will zoom in on a selection of trade
agreements based on three criteria:


Deep integration: the selection of FTAs is based on coverage of deep integration
RTAs, with more comprehensive commitments on TSD provisions, which reflect the
different approaches and trends of non-EU countries.



Recency: most recent agreements logically reflect the lessons that different countries
have drawn from their experience of TSD provisions. For instance, the USMCA’s
dispute settlement mechanism reflects lessons learned from the failure of the USGuatemala labour dispute.



Explanatory value: because of their specificities and/or the characteristics of the
trading partners involved, some FTAs can illustrate the costs and benefits of certain
legal innovations or specific institutional mechanisms – some of which will be
discussed at greater length in the five case studies (Task 6). For instance, the
modernized Chile-Canada trade agreement can provide an interesting starting point
for an analysis of trade and gender linkages.

Older-generation agreements are included in this analysis for the sake of providing not only a
comprehensive picture of the alternative existing approaches, but also to account for the
dynamic evolution over time of the TSD policy of main trading partners.
As explained earlier, the study will not incorporate bilateral investment treaties (BITs) because
the scope and enforceability of TSD provisions in BITs differ substantially from FTAs and make
them less relevant to the EU’s ongoing TSD review. The overview of TSD approaches will be
followed by a fine-grained comparative study using the criteria displayed in the TSD
comparative tables. Data collection for this section draws from the aforementioned databases
on FTA provisions (TREND, LABPTA, DESTA and Deep Trade Agreements).
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5.1

Preliminary review of third countries’ TSD approaches

This section presents an overview of the seven selected countries’ (Australia, Canada, Chile,
Japan, New Zealand, Switzerland, and the US) approaches to environmental and labour
provisions in trade agreements, focusing on scope, implementation and enforcement. The
concise description below will be developed to provide details on the characteristics of each
approach, on which our comparative analysis will draw in the next section. To do so, it will rely
on data analysis, interviews with state officials, desk research and stakeholder consultation.
5.1.1. Australia
Australia long separated trade from sustainability issues such as environment and social
protection, and even today, does not systematically include TSD provisions in its FTAs.124
Australia first incorporated labour and environmental provisions in its FTA with the US (2005).
Their bilateral FTA provided limited scope for binding trade social and environmental linkages,
requiring simply that each party enforce its respective environmental laws and cooperate on
sustainability issues through cooperation and consultation. The Australia-Japan FTA (entered
into force in 2015) did not include separate chapters on labour and the environment, nor did
Australia’s agreement with Indonesia, which entered into force in 2020.125 Its trade agreement
with Peru (2020), however, includes chapters on labour and environment, which will be
reviewed in this study.126
Although Australia’s TSD institutional and policy framework for environmental provisions is
less formalized than the EU’s, the Australian Department of the Environment and Energy
(DEE) has, in the past, addressed trade-related environmental issues by helping the
Department of Foreign Affairs and Trade (DFAT) design a specific environment chapter (e.g.,
US-Australia FTA, CPTPP)) and/or by advising trade negotiators on chapters directly
impacting the environment, among which government procurement, services, technical
barriers to trade (TBT) and sanitary and phyto-sanitary (SPS) measures.127 In a sense,
Australia’s promotional approach to trade and environment in the US-Australia FTA dovetailed
with the EU’s proclivities for consultation and cooperation. The much greater social and
economic disparities between CPTPP countries (with Australia and lower-middle income and
middle-income countries like Vietnam and Malaysia), however, meant that TSD issues would
be subject to a different approach reflecting not only strong US influence during the negotiation
of the TPP and its proclivity for stricter enforcement mechanisms, but also a compromise
between multiple trading partners (Canada, Chile, Japan and New Zealand) with different
practices and experiences in this policy sphere. In many regards, CPTPP’s TSD chapters both
build upon the framework developed by the US over the past two-and-a-half decades of FTA
negotiations, while innovating in several regards. CPTPP’s environment chapter calls for high
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levels of environmental protection and effective enforcement of environmental laws when
failure to enforce them affects trade or investment between the Parties. Member countries
pledge to work on global challenges, including climate change, illegal wildlife trade, protection
of biological diversity, fisheries (over-fishing and illegal fishing), and protection of the ozone
layer.128 CPTPP requires adoption and upholding of internationally recognised labour rights,
includes provisions for labour inspection, and states that there cannot be derogations from
labour laws for special trade areas such as export processing zones. Moreover, CPTPP
creates a Labour Council of senior officials to discuss potential cooperative activities, refers to
cooperation with international organisations, and establishes domestic stakeholder groups.
This agreement will be closely examined as well as other Australian FTAs containing TSD
provisions, such as Australia-Peru.
5.1.2. Canada
Given its joint negotiations with the US under successive trade agreements, namely NAFTA,
TPP and the USMCA, Canada has also occupied a central role in the strengthening of trade
linkages pertaining to labour rights and environmental protection. Over the past few years, the
Trudeau government has also sought to develop a policy framework for a “progressive trade
policy,” framed as a safeguard against the rise of populism in the West to maintain a system
of open trade while responding to calls for greater fairness at home. In many ways, the scope
of Canada’s progressive policy agenda converges with the TSD approach promoted by the
EU, including the protection of labour and environmental standards, and their shared
commitment to an open and transparent decision-making process encouraging dialogue with
civil society. It also includes commitments to policies targeting women, indigenous peoples,
youth and Small and Medium Enterprises (SMEs).129
As with the US, the development of labour provisions in early Canadian FTAs (e.g., with Chile
and Costa Rica) built upon NAFTA’s experiment under the North American Agreement on
Labour Cooperation. Confronted to the shortcomings of NAFTA’s public submission process
in the labour sphere, Canada sought to expand the scope and strengthen the enforcement of
labour provisions in FTAs, starting with the Canada-Peru trade agreement, whose model was
duplicated in subsequent FTAs (Colombia, Jordan, Panama, Honduras, South Korea). The
Canadian model can be described as a hybrid model combining cooperative mechanisms and
the threat of trade sanctions in the event of non-compliance. While widely influenced by TSD
approach of the US, TPP partly reflected this dual approach. On the one hand, ‘cooperative
labour consultations’ remain the first step in the case of a dispute settlement on labour issues.
On the other, TPP includes provisions for sanctions – including the suspension of its benefits
– as a last resort. Yet again, Canada has signed “peace clauses” with Vietnam in a side letter,
under which benefits would not be suspended in the event of disputes in the first three years
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after the agreement’s entry into force.130 EU-Canada CETA also reflects this preference for
cooperation and arguably represents a compromise between the EU and Canadian
approaches to TSD enforcement.131 While labour standards have occupied a central role in
Canada’s trade policy debates, as illustrated by a recent country-wide consultation,132 the
Canadian “progressive trade policy agenda” has underlined two priorities that distinguish the
Canadian approach from other TSD approaches: women’s rights and indigenous peoples.
First, Canada has recently included a gender chapter in two of its FTAs (the modernized
Canada-Chile FTA and the modernized Canada-Israel FTA) and included gender provisions
in others (e.g., CETA).133 Second, while falling short of negotiating a chapter on indigenous
rights in the USMCA, Canada included several provisions referring to the rights of aboriginal
peoples, including a general exception for Indigenous Peoples Rights, as well as references
in the environment and SME chapters (chapters 24 and 25). Other FTAs like CETA and the
CPTPP also contain references to indigenous people.134
5.1.3. Chile
While Chilean FTAs negotiated in the early 2000s do not include a TSD chapter, the US-Chile
FTA includes an environment chapter, which outlines obligations and creates an Environment
Affairs Council to discuss environmental issues that may occur between both countries. The
FTA also includes a labour chapter, which details three key provisions requiring both countries
to protect workers and enforce relevant domestic laws. Moreover, current negotiations for the
modernisation of the EU-Chile Association Agreement include discussions on novel
sustainability provisions including on gender equality.
The 2002 EU-Chile Association Agreement, in its FTA part, included for the first time a
reference to labour standards within the chapter on social cooperation, but Chile negotiated
its first FTA with labour provisions in 1997 with Canada. Since then, the country’s approach to
including labour provisions has been successful in many ways. Almost half of the FTAs
concluded by Chile include labour provisions, including with the US, Canada, China,
Colombia, Panama, Peru, and Turkey. However, in contrast to a common desire for labour
provisions reflected by numerous developing countries, Chile initially hesitated to include such
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obligations. While fears of abusing labour provisions for protectionism led to initial reluctance,
the adoption of such measures became intertwined with the domestic transition to a
democratic regime. The country provides a notable case study where external pressures for
labour protection from the initial Canadian FTA led to domestic reforms, and eventually led
labour matters and civil society needs to become important domestic policies for the Chilean
government. Thereafter, Chilean trade policy has prioritized labour provisions, while remaining
flexible in the obligations contained. These include those outlined by the ILO Declaration on
Fundamental Principles and Rights at Work, respect for decent work, and the requirement to
enforce national legislations designed to fulfil such obligations (ILO, 2017).
While Chile has consistently recognized the importance of labour commitments, the country
adopts certain measures to overcome implementation challenges. These include dialogue,
knowledge exchange, and dispute resolution. Mechanisms to settle disputes differ across
Chile’s trade agreements, and while sanctions are not typically part of Chilean trade policy,
the country has concluded some FTAs, which include them at the desire of the trading partner
(e.g., US, and Canada).135
5.1.4. Japan
Already in 1995, the Japanese Ministry of Environment issued a policy statement on
harmonising environmental and trade policies136. Environmental provisions are seen in several
agreements. Japan’s 2005 agreement with Mexico includes text on environmental measures
in investment and on development cooperation for environment.137 Its 2011 agreement with
India includes provisions on sustainable development, in particular on environment, while
social issues are only mentioned in the preamble and labour issues are not mentioned. 138
Japan’s 2011 free trade and economic partnership agreements with Peru covers sustainability
issues in separate joint statements on trade and environment and on trade and biodiversity;139
this is also the approach used in the Japan-Chile trade agreement.140
On labour issues, five of Japan’s 18 agreements in force – including CPTPP – contain labour
provisions; these include its Economic Partnership Agreements with Switzerland (2008), the
Philippines (2006) and Mongolia141 (2016), where labour provisions are included in the
investment chapters.142 Japan’s agreements refer broadly to labour laws but only one – the
2006 agreement with the Philippines – refers specifically to internationally established rights.
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In 2016, Japan issued a development strategy on gender equality and women’s
empowerment, though these issues were not tied specifically to its trade agreements. 143
Japan’s 2020 agreement with the UK contains a chapter on trade and sustainable
development that covers a range of issues including labour standards as well as
environmental topics such as biodiversity, forestry and fisheries.144 The chapter is almost
identical to the equivalent chapter in the EU-Japan EPA, with references to the EU removed.
Small differences include a slightly longer period (two years rather than one year) for the trade
and sustainable development committee established by the UK-Japan agreement to adopt
rules of procedure for the panel of experts. There is no Article 16.19 on opportunities to review
the implementation and operation of the institutional and consultation provisions for the panel
of experts, government consultations or the Committee on Trade and Sustainable
Development.
5.1.5. New Zealand
New Zealand has sought to include environmental provisions in its FTAs, based on a 2001
declaration on environment and trade agreements, which calls for trade and environmental
policies to be mutually supportive but states that governments should have flexibility on
environmental regulation ‘in accordance with national circumstances’.145 Its broader approach
to TSD provisions has become gradually institutionalized over the past decade. New Zealand’s
2009 FTA with Malaysia includes side agreements on labour and environment.146 The New
Zealand-Malaysia agreement on environmental cooperation mirrored in many regards the
EU’s cooperative and consultative approach to trade linkages. With the New Zealand-Korea
FTA (2015), trade linkages gained greater prominence. Instead of addressing environmental
issues in a side agreement or on an ad-hoc basis in various provisions like SPS, TBT or
investment, New Zealand committed to “an integrated approach to sustainable development”
that dealt with TSD issues on par with other FTA chapters. Its 2015 FTA with Korea contains
a chapter on environment that refers to the importance of multilateral environment
agreements, though it does not require ratification or implementation of specific agreements
(Art. 16.3). It also calls for the sustainable management of fisheries. It includes the right to
regulate on environment in its investment chapter. The agreement does not contain, however,
a chapter on labour. With regard to the implementation of TSD provisions, New Zealand’s shift
from an exhortatory approach to stakeholder consultation (“Each Party may, where
appropriate, provide an opportunity for its domestic stakeholders to submit views or advice”)
and to a stricter commitment to seek external advice (“Each party shall provide an opportunity
for its domestic stakeholders to submit views or advice”) is of particular interest to this study.
In addition, New Zealand reasserted its cooperative and consultative approach to
sustainability issues by explicitly stating that environmental issues are not subject to dispute
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settlement mechanisms.147 With regard to labour standards, New Zealand’s 2011 agreement
with Hong Kong included a side agreement on labour cooperation, as well as TPP.148
In many regards, TPP’s environment chapter builds upon the framework developed by New
Zealand over the past two-and-a-half decades of FTA negotiations. However, it innovates with
regard to scope, implementation and enforcement, which led the Ministry of Foreign Affairs
and Trade to declare that “TPP’s labour and environment outcomes are the most
comprehensive New Zealand has achieved in a Free Trade Agreement.”149
5.1.6. Switzerland
Switzerland has committed to including specific provisions on social and environmental
aspects of trade within new or updated FTAs since 2010, when it drafted the first template
TSD chapter with other members of the European Free Trade Association (EFTA). Thereafter,
members updated the template between 2017 and 2020 to include additional provisions on
various issues and further develop its dispute resolution mechanism. Since, Switzerland, as a
member of EFTA, has negotiated agreements with Georgia (2018), the Philippines (2018),
Indonesia (2018), and Ecuador (2020), as well as bilaterally with the UK (2021). EFTA likewise
continues negotiations with several trade partners including Moldova, the Customs Union of
Russia-Belarus-Kazakhstan, Thailand, India, Vietnam, Malaysia, and Mercosur.150 Beyond
general principles on social and environmental protection, the new template includes new
provisions on protecting workers’ rights, climate protection, sustainable management of
natural resources, preserving biodiversity, sustainable management of marine resources,
sustainable agriculture, sustainable supply chains, responsible business conduct, and
inclusive economic development/equal opportunities. Moreover, the new template revises
mechanisms to monitor compliance with sustainability regulations (SECO, 2021).
With regard to protecting workers’ rights, EFTA members commit to implementing the ILO’s
principles of the fundamental rights at work and its Decent Work Agenda. The new provisions
add requirements on social security, occupational health, fair wages, and implementing a
labour monitoring system. Moreover, the updated chapter outlines procedures to ensure
effective remediation of any disputes that may arise. On climate protection, additional
provisions align the goals of Switzerland’s FTAs with those of the United Nations Framework
Convention on Climate Change (UNFCCC) and the Paris Agreement. Similarly, the revised
template prioritizes sustainable management of trade in forestry products, fish, and wildlife to
decrease greenhouse gas emissions. Beyond committing to effective implementation of
forestry governance, the updated provisions commit EFTA members to employing certification
schemes to identify products from sustainably managed forests. In order to align itself with the
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EU’s Timber Regulation, Switzerland requires importers of timber to prove proper due
diligence and provide details on the type and origin of timber (SECO, 2021).
Furthermore, the new template actively applies the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) with the aim of conserving biodiversity,
but also reducing the spread of invasive species through trade. On marine resources, updated
provisions detail requirements to curb illegal and unreported fishing. Suggested measures
include national catch certification schemes, such as Switzerland’s 2017 requirement to
monitor the origin of imported fish products. On a related note, the chapter’s new provisions
on sustainable agriculture highlight the need for dialogue and reporting on sustainable food
systems. Finally, the last two updates align the template text with instruments for responsible
business to ensure inclusive economic development such as the OECD Guidelines for
Multinational Enterprises, ILO’s Tripartite Declaration of Principles concerning Multinational
Enterprises and Social Policy, and the United Nations Guiding Principles (UNGP) on Business
and Human Rights (SECO, 2021).
Finally, Switzerland has established an FTA Joint Committee to monitor the country’s
implementation of sustainability regulations by collecting information from federal offices as
well as civil society. Most notably, Switzerland’s revised chapter includes a panel of experts
as a new mechanism for dispute settlement, which draws on recognised experts to draft,
implement, and monitor recommendations (SECO, 2021)151.
5.1.7. The United States
The US has been a driving force for trade linkages since NAFTA raised the prominence of
both labour and environmental issues in trade policymaking. The scope, implementation and
enforcement of labour and environmental provisions in trade agreements have been central
to the stormy debates on trade liberalization over the past thirty years. As a result, US trade
negotiating objectives regarding environmental and social issues have expanded over
successive trade reforms (most notably the Bipartisan Trade Promotion Authority Act of
2002152), while US trade agreements have progressively given greater consideration to the
scope and enforcement of labour and environmental standards. TSD provisions in the US
model have therefore shifted from side agreements (NAFTA) to dedicated labour and
environmental chapters (US-Jordan FTA), first being subject to specific enforcement
procedures, before being subject to the agreement’s state-to-state dispute settlement
mechanism on par with commercial provisions. The US TSD model has three central features
that continue to nurture both academic and policy debates on the implementation and
enforcement of labour and environmental provisions in FTAs:
1) the importance of pre-ratification processes;
2) the ability of civil society actors to file complaints for a country’s failure to enforce its labour
and environmental obligations under an FTA;
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3) the potential use of trade sanctions as an enforcement tool.
The enforcement of labour rights is embedded in the pre-ratification requirements, which
include reforms in labour laws and practices before the agreement is in place. As discussed
in the literature review, the US has sought to maximize its economic leverage to foster
domestic labour reforms with many of its negotiating partners, including Mexico, Bahrain,
Columbia, Morocco, Oman, Panama, Cambodia, Vietnam and Malaysia.153
The scope of labour provisions has evolved from an emphasis on the enforcement of domestic
labour laws to the reference to international labour standards, including the 1998 ILO
Declaration, as well as acceptable conditions of work with respect to minimum wages, hours
of work, and occupational safety and health in the USMCA, the latest FTA ratified by the US
as of 2021. With regard to enforcement, the US experience provides important takeaways
when it comes to public submissions by non-state actors (20 reviews issued by the US
Department of Labour’s Office of Trade and Labour Affairs),154 their modalities and effects.
Finally, the mixed record of the US sanction-based model, acknowledged by a 2014
Governmental Accountability Office report,155 invites further inquiry into the inner workings of
its dispute settlement mechanism.
Likewise, the US approach to trade-environment linkages offers important insights into the
challenges and promises of implementing and enforcing environmental provisions in FTAs.
While environmental questions have been arguably less prominent than labour rights, they
have likewise had implications beyond US trade politics. As explained in the literature review,
the US has played an important role in the diffusion of trade-environment norms in FTAs. For
instance, NAFTA’s environmental side agreement has been shown to be especially influential
in other countries’ FTA design.156 Of particular interest is the North American Commission on
Environmental Commission (NACEC)’s Submission of Enforcement Matter (SEM) process,
which allows civil society organizations to file complaints for non-compliance with
environmental obligations under NAFTA. Other significant features of the US approach to the
trade-environment nexus include the expanded scope of environmental provisions in TPP,
duplicated in the USMCA (e.g., biodiversity, marine resources and fisheries) as well as new
institutional reforms to improve the SEM process under the USMCA (e.g., shorter timeline,
additional funding).157 The comparative study will indicate the key takeaways from the US case
in the expanded overview of the US TSD model, the comparative analysis of TSD models
performed and in some of the case studies examined below.
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5.2

Comparative analysis of scope of TSD provisions in third countries’ FTAs

Building upon the analytical framework, the cross-country analysis of TSD provisions in this
section is centred on scope and pre-ratification processes. With regard to scope, this analysis
closely scrutinizes the coverage of these provisions. For labour provisions, the study carefully
examines references to ILO (Fundamental Conventions, Decent Work and the 2030 Agenda
for Sustainable Development) and other social commitments, as well as specific language on
Corporate Social Responsibility (CSR) and Responsible Business Conduct (RBC) (Table 14).
For environmental provisions, the analysis examines references to trade-related MEAs and
the main policy spheres associated with the trade-and-environment nexus (Table 10). This
overview of TSD provisions will be followed by a thematic analysis of the evolution of the scope
of TSD provisions in third countries’ FTAs. For certain specific issues of particular relevance
to the EU, such as climate change, the study will zoom in on certain provisions to provide a
more fine-grained perspective on the scope of TSD provisions. The analysis of pre-ratification
processes will examine the formal and informal practices that each country has undertaken to
promote labour or environmental reform ex ante. Here, the researchers will rely on the analysis
of official sources (e.g., memoranda of understanding (MoU), side letters, labour action plans)
and targeted interviews with government officials who participated in the negotiations (e.g.,
trade and labour negotiators who participated in CPTPP negotiations with Vietnam and
Malaysia).
Table 9 illustrates the scope of the specific environmental issues covered by third countries.
By design and scope, different countries incorporate different environmental provisions.
However, the recent USMCA appears to be the most extensive, covering all the categories
listed. This is followed by the CPTPP, which is also extensive, except that it does not have
provisions on climate change. Other recent agreements concluded by Australia and New
Zealand with Korea include similar provisions, namely climate change, renewable energy,
biodiversity, fisheries, forest conservation and illegal trade in endangered species. Few
agreements include provisions related to genetic resources, pesticides and chemicals, namely
those by the US and Canada.
5.2.1. Overview and analysis of scope of environmental provisions in third countries’ FTAs
There has been a general acceleration in the inclusion of environmental provisions in trade
agreements over recent decades158. The United Nations Conference on Environment and
Development, Rio de Janeiro, Brazil, 1992, also known as the Rio Summit, declared that the
environment must be a part of the development process, that free trade agreements could
make a positive contribution to sustainable development but that environmental
considerations should not be used as a means of non-justified trade discrimination.159 This
reasoning is found in the 1994 GATT Article XX, whose paragraphs (b) and (g) set out a
derogation from the agreement for policies necessary to protect human, animal and plant
health, and policies relating to the conservation of exhaustible natural resources, on the
condition that they do not ‘constitute a means of arbitrary or unjustifiable discrimination
158
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between countries where the same conditions prevail, or a disguised restriction on
international trade’. These paragraphs set out a legal basis for environmental and climate
action provisions in trade agreements.
Partly because of limited progress at the multilateral level, the use of environmental provisions
in trade agreements has gained increased importance.160 Environmental provisions have
developed in scope and substance over recent decades and become more widespread
following their inclusion by the US and EU in their FTAs. More basic environmental provisions
include references to the environment or sustainable development in the preamble of the
agreement text, a reference to GATT Article XX or GATS Article XIV161 or a commitment to
environmental cooperation. Typically, more substantive environmental provisions insist on
compliance with or adoption of new domestic environmental laws, require commitment by the
parties to ratify and implement multilateral environmental agreements or mention specific
environmental issues. Whilst environmental provisions have historically been clustered around
agreements with the US, Canada or the EU, they are now included in agreements in which
neither are a party, albeit following similar models. They have been included in all US trade
agreements since NAFTA (1994).
Higher prioritisation of environmental commitments is reflected by greater prominence of
environmental provisions within trade agreements themselves, for example in a dedicated
chapter (e.g., CPTPP). A study by the OECD surveying member delegations concluded that
one of the major drivers for the proliferation of more substantial environmental provisions
appears to be a stronger political mandate for environmental and climate action, both in OECD
countries themselves and their partner countries.162 Countries have shifted away from being
limited to references to sustainability in the preamble or referencing general exceptions from
GATT, which accounted for a majority of environmental provisions prior to 2010.163 FTAs
increasingly include a chapter dedicated to environmental provisions. This practice was
pioneered by the US in the early 2000s (US-Chile FTA, 2003, US-Singapore FTA, 2003)164
and has now spread to other countries, including developed countries that had previously not
included extensive provisions such as Japan, which has moved beyond commitments to
environmental cooperation, and Australia, which had previously separated trade and
environment issues (e.g. Japan-Peru, 2011, Australia-Peru, 2018, CPTPP). Chile and
Colombia included an environmental chapter in their free-trade agreement (2006). Side letters
have also been used by some countries such as Canada or Australia to affirm commitment to
environmental considerations, as in the Australia-Malaysia agreement (2012),165 although this
George, C., 2014, ‘Environment and Regional Trade Agreements: Emerging Trends and Policy Drivers’, OECD
trade and environment working paper 2014/02.
160

161

GATS Article XIV describes the general exceptions to the agreement. These include notably clause (b)
excepting from the agreement measures ‘necessary to protect human, animal or plant life or health’.
162

Draper et al., 2017.

George, C., 2014, ‘Environment and Regional Trade Agreements: Emerging Trends and Policy Drivers’, OECD
trade and environment working paper 2014/02.
163

164

Sikina Jinnah & Jean-Frédéric Morin, Greening Through Trade. How American Trade Policy Is Linked to
Environmental Protection Abroad, Cambridge (MA)/London.
165

Malaysia-Australia,
australia.pdf

2012,

https://www.dfat.gov.au/sites/default/files/side-letter-environment-malaysia-to-
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may have now been superseded by environmental chapters. As shown in Table 11, the 2018
CPTPP agreement, to which Australia is a Party, shows a clear progression in the coverage
of environmental provisions compared to its 2015 agreement with Korea, but as explained in
section 5.1.1, Australia still does not systematically include separate TSD chapters in its
agreements.
Morin and Rochette point to increasing convergence between the European and US models
for environmental provisions in FTAs. They highlight the US-Peru agreement (entering into
force 2009) as being a turning point.166 The agreement calls for implementation of a set of
MEAs (including the CITES and the Montreal Protocol) and extends the dispute settlement
mechanism from the commercial provisions to this environmental requirement. The agreement
also contains rules on protection of biodiversity, including a side agreement on access to
genetic resources and benefit sharing. This is significant, because the US has not signed the
CBD, yet here included some of the Convention’s principles in the trade agreement. The level
of enforceability of environmental provisions can vary greatly across agreements. On the one
hand, the US and to some extent Chile and Canada have turned towards sanctions and
dispute settlement as enforcement mechanisms (US-Chile FTA, 2003, USMCA, 2018,
CPTPP, 2018, as well as Canada-Chile FTA, 1996). On the other hand, New Zealand’s
approach has been more similar to the cooperative approach of the EU. These differences
are explored in detail in Section 6. Provisions on transparency and public participation in
environmental issues are included to an increasing extent in RTAs.167 Specific provisions on
transparency may require Parties to commit to exchanging information through environmental
cooperation, give advance notice of adoption of new environmental laws (Canada-Peru, 2008)
and promote public awareness of environmental laws (US-Colombia, 2012), including a
system allowing public submissions of non-compliance. As discussed in Section 6, provisions
for public participation in environment matters may highlight the importance of public
participation (US-Australia, 2004) or be linked to technical cooperation.
Environmental provisions: specific environmental issues covered by third-country FTAs
Whilst MEAs are widely used as international standards across different FTAs, different
countries may prioritise different environmental policy areas in trade agreements according to
their own priorities. Table 9 illustrates the scope of the specific environmental issues covered
by third countries in trade agreements. The recent USMCA and CPTPP appear to be the most
extensive, covering all the listed categories except for climate change.168 They are the only
agreements to cover genetic resources; it should be noted that none of the agreements
selected for study here specifically refer to the Nagoya Protocol, which regulates access to
and benefit sharing of genetic resources. Climate change is covered by most agreements from
2009 onwards, but is not covered by any of the cited agreements before then, suggesting a
higher political prioritisation since then. Biodiversity, forest conservation and illegal trade in

166

It is noted that changes were made in the year prior to the ratification of this agreement after the Democratic
Party won control of both the House of Representatives and the Senate, with parts of the agreement, including the
environmental provisions, revised.
167

Monteiro, J-A. 2016, Typology of environment-related provisions in regional trade agreements, WTO Working
Paper ERSD.
Article 20.15 of CPTPP, entitled ““Transition to a Low Emissions and Resilient Economy” did not explicitly refer
to climate change.
168
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endangered species are consistently covered by agreements across the period studied,
whereas pesticides were only covered by one agreement in the years between 2006 and 2018.
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Table 9: Specific environmental issues covered in the third-country FTAs reviewed
Genetic
resources
incl.
traditional
knowledge

Pesticides
and
chemicals

Climate
change

Renewable
energy

Air
pollution

Ozone
layer

Biodiversity

Fisheries

Forest
conservation

Illegal trade
in
endangered
species

USMCA 2018





















CPTPP 2018

×



















Australia-Peru 2018





×

×



×

×

×

×

×

Switzerland-Georgia 2016





×



×







×

×

New Zealand-Korea 2015





×











×

×

Australia-Korea 2015





×

×









×

×

Japan-Mongolia 2015



×

×

×

×

×

×

×

×

×

New Zealand-Taiwan 2013



×







×





×

×

Switzerland-Central America 2013





×

×







×

×

×

New Zealand-Hong Kong 2010

×

×



×



×

×

×

×



Canada-Panama 2010

×

×

×

×



×

×



×

×

New Zealand-Malaysia 2009



×

×

×







×

×

×

Canada-Jordan 2009

×



×

×

×

×

×

×

×

×

US-Panama 2007

×

×

×

×

×

×

×



×

×

Japan-Thailand 2007

×



×

×

×





×

×

×

US-Peru 2006

×





×



×





×



Chile-Colombia 2006

×



×

×







×

×

×

CAFTA-DR 2004

×

×

×

×



×

×



×

×

US-Chile 2003

×

×

×





×

×



×



Canada-Chile 1996

×

×



×









×



NAFTA 1994

×

×



×



×

×



×
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Environmental provisions: reference to Multilateral Environmental Agreements in third-country
FTAs
MEA provisions look to widen or reinforce pre-existing international environmental
commitments by encouraging ratification by new countries or improved implementation. MEAs
covered include the Convention on Biological Diversity (including the Cartagena Protocol on
Biosafety and Nagoya Protocol on Access and Benefit Sharing), the CITES, the UNFCCC and
Paris Agreement, the Montreal Protocol, the Basel Convention and the International
Convention for the Prevention of Pollution from Ships. Provisions referencing MEAs go from
recognising the importance of MEAs and reaffirming obligations under them to ensuring that
environmental laws are consistent with the MEAs and adopting laws in order to fulfil obligations
under MEAs (US-Colombia, US-Peru).
Research on the inclusion of MEAs in environmental provisions has found that the impact of
FTAs on increasing ratification of MEAs is marginal. A study of 690 FTAs agreed between
1947 and 2016 found that in 84% of cases where the FTA included a provision on ratification
of a major MEA, the MEA had already been ratified by the parties beforehand.169 Exceptions
to this were a very limited number of agreements that involve developing countries: the 1993
Common Market for Eastern and Southern Africa (COMESA) Treaty and the 1989 Lomé
Convention. The study also found that diffusion of environmental rules through FTAs was most
effective in agreements involving developing countries: the COMESA Treaty, the 1979 and
1989 Lomé Conventions and the 2000 Cotonou Agreement. It is important to highlight that this
study considers the ratification of MEAs and inclusion of environmental rules in FTAs, and not
their implementation. Inclusion of environmental provisions on MEAs with a requirement to
implement may have a greater influence at implementation level if combined with a strong
enforcement mechanism. Jinnah and Lindsay indeed trace a pathway between inclusion of
environmental provisions in US trade agreements and diffusion of environmental norms into
domestic policy of partner countries to the agreements.170
Table 10 below provides an overview of the MEAs in the selected countries. Some patterns
in MEA provisions reveal different TSD approaches among the countries under consideration.
Canada FTAs refer to at least the Montreal Protocol and CITES, sometimes also referring to
the CBD, Basel Convention and in the CPTPP the UNFCCC and Paris Agreement. US
agreements mostly refer to the Montreal Protocol, CITES and MARPOL. New Zealand does
not include specific references to key agreements but tends to include them through general
references to environmental institutions and their respective agreements, as does Chile,
except for the agreements concluded with the US and Canada which refer to the Montreal
Protocol, CITES and the Basel Convention. The MEAs appearing most often in the
agreements cited in the table are CITES and the Montreal Protocol.

Laurens and Morin, 2019, ‘Negotiating environmental protection in trade agreements: A regime shift or a tactical
linkage?’, International Environ Agreements 19, 533–556 (2019). https://doi.org/10.1007/s10784-019-09451-w
169

170

Jinnah, Sikina and Lindsay, Abby, 2016, Diffusion Through Issue Linkage: Environmental Norms in US Trade
Agreements, Global Environmental Politics, 16, issue 3, p. 41-61
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Table 10: Reference to MEAs
UNFCCC

Paris
Agreement

Montreal
Protocol

CBD

Nagoya
Protocol

CITES

Basel
Convention

MARPOL

USMCA 2018

×

×



×

×



×



CPTPP 2018





×



×



×

×



×

×



×



×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

Australia-Peru 2018
Switzerland-Georgia 2016
Korea-New Zealand 2015
Japan-Mongolia 2015
Australia-Korea 2014
New Zealand-Taiwan 2013

General MEA
references
General MEA
references
MEAsMEA
General
references
General MEA
references
General MEA
references

Switzerland-Central America 2013

×

×

×



×



×

×

New Zealand-Hong Kong 2010

General MEA
references

×

×

×

×

×

×

×

Canada-Panama 2010

×

×





×





×

×

×

×

×

×

×

×

×



×

×





×

New Zealand-Malaysia 2009
Canada-Jordan 2009

General MEA
references
Other MEA
references

US-Panama 2007

×

×



×

×



×



Japan-Thailand 2007



×

×

×

×

×

×

×

US-Peru 2006

×

×



×

×



×



General MEA
references
General MEA
references
General MEA
references

×

×

×

×

×

×

×

×

×

×

×

×

×

×

×



×

×

×

×

×

Canada-Chile 1996

×

×



×

×





×

NAFTA 1994

×

×



×

×





×

Chile-Colombia 2006
CAFTA-DR 2004
US-Chile 2003
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Environmental provisions: regulatory sovereignty and exceptions
Another major category of environmental provisions defines regulatory sovereignty, allowing
Parties to an agreement to retain the right to set domestic policy on environmental matters.
This might include exceptions to commitments to liberalisation made elsewhere in the
agreement where those commitments might undermine environmental objectives. In addition
to ensuring the right to determine level of protection, common provisions include mutual
agreements to improve environmental protection (commonly in aspirational terms),
commitments to enforce environmental laws (Canada-Peru), agreements on non-derogation
from domestic laws in order to attract investment (NAFTA) and promotion of economic
instruments to achieve environmental goals (Canada-Chile).
Table 11 gives an overview of inclusion of provisions on regulatory sovereignty and exceptions
in the selected trade agreements. The table shows a general trend towards the US, Canada
and Chile being particularly inclined to include provisions on regulatory space and exceptions
for conservation of natural resources and animal and plant life. Almost all of the agreements
listed below included a provision on the right to determine the level protection except for
agreements concluded by Japan. Most of the FTAs include non-derogation provisions apart
from those concluded by Australia and New Zealand (and the Columbia-Chile agreement).
Exceptions for natural resources and plant and animal life appear in the majority of
agreements, excepting those concluded by Australia and Japan.
In the case of chapters on investment and government procurement, environmental provisions
often relate to exceptions that can be made for environmental purposes to the rules laid out in
the chapter. All the agreements surveyed include exceptions for environmental purposes to
the government procurement chapter, except for agreements concluded by Japan and some
of the early agreements concluded by Canada. Few contain a general exception for the
investment chapter (e.g. Australia-Peru and Korea-New Zealand).
Regarding regulatory sovereignty, recent years have shown an evolution in the inclusion of
investor-state dispute settlement (ISDS) provisions. Recent scholarship has argued that ISDS
can create the possibility for litigation by investors that could bring about a ‘chilling effect’ on
climate policies, thereby stalling action on climate change.171 Whilst ISDS has been included
in many older generation FTAs, recent FTAs have reformed ISDS or removed it completely.172
It was not included in USMCA provisions between the US and Canada and Mexico and
Canada, and only under restricted conditions between the US and Mexico. CPTPP contains
five bilateral opt-outs for ISDS.
Preliminary conclusions: environmental provisions
Inclusion of environmental provisions in free trade agreements has developed considerably
and become increasingly widespread over recent decades. While the US and EU have
historically had a pioneering role in extending environmental provisions, similar models are
now included in agreements involving neither of them. FTAs increasingly include a chapter on
environmental provisions rather than limiting them to the preamble of the agreement.

Tienhaara, K. 2018, ‘Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State
Dispute Settlement’ Transnational Environmental Law, 7(2), 229-250
171

172

UNCTAD, 2019, ‘Reforming investment dispute settlement: a stocktaking’, IIA issues note, March 2019
64

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

The range of specific environmental issues has increased over time, with more recent
agreements including references to climate change, genetic resources and renewable energy
as well as topics that have been present since NAFTA (1994) such as biodiversity or illegal
trade in endangered species. For example, the USMCA is the first US trade agreement to
include provisions on air quality and marine litter. Since its agreement with Peru (2006), the
US has begun ensuring a stronger commitment by requiring implementation of MEAs rather
than simply ratification, and subject to the same enforcement conditions as the commercial
provisions (e.g., US-Colombia, 2006 US-Panama, 2007, US-Korea, 2007, USMCA, 2018).
Whilst the majority of the third countries studied include provisions on the right to determine
the level of environmental protection and non-derogation from domestic laws, as well as
exceptions for protection of natural resources and animal and plant life, Australia’s and
Japan’s agreements are less ambitious when not partnered with more ambitious countries
such as Canada (e.g., CPTPP). Contrary to other most developed countries, Japan does not
include provisions on the right to determine level of protection in its agreement with Mongolia
or Thailand, and neither Australia nor Japan include exceptions for plant and animal life in
their respective agreements with Korea and Peru (Australia) and Mongolia and Thailand
(Japan).
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Table 11: Regulatory sovereignty and exceptions: environmental provisions
Right to
determine level of
protection

Non-derogation
from domestic
laws

Exception for the
conservation of
natural resources

Exception for
plant and animal
life

Investment:
general exception
on environmental
purposes

Procurement: all
exceptions for
environmental
purposes

Subsidies: all
exceptions for
environmental
purposes

USMCA 2018









×



×

CPTPP 2018









×



×

Australia-Peru 2018



×

×

×





×

Switzerland-Georgia 2016













×

Korea-New Zealand 2015



×









×

Japan-Mongolia 2015

No specific
provision



×

×

×

×

×

Australia-Korea 2014







×

×



×

New Zealand-Taiwan 2013



×





×



×

Switzerland-Central America 2013





×



×



×

New Zealand-Hong Kong 2010



×





×



×

Canada-Panama 2010









×



×

New Zealand-Malaysia 2009



×





×



×

Canada-Jordan 2009









×

×

×

US-Panama 2007









×



×

Japan-Thailand 2007

×



×

×

×

×

×

US-Peru 2006









×



×

Chile-Colombia 2006



×





×



×

CAFTA-DR 2004









×



×

US-Chile 2003









×



×

Canada-Chile 1996









×

×

×

NAFTA 1994









×



×
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5.2.2. Comparative analysis of labour provisions
Overview of labour provisions
Since the proliferation of free trade agreements in the 1990s, more and more free trade
agreements have come to incorporate labour provisions. To date, over 80% of all trade
agreements worldwide now have labour provisions,173 either included as integral chapters
within the body of the agreement (US-Colombia FTA, TSD chapter Switzerland-Montenegro)
or contained in a side agreement (Canada-Honduras FTA). Despite this large percentage, the
incorporation of comprehensive labour measures is not universal; rather, it is limited to certain
countries that have sustainable development commitments as part of their political
mandates.174 All in all, labour provisions in most trade agreements indicate that many states
entering into free trade agreements will either conventionally commit to labour instruments in
one of two ways: commit to uphold and ratify ILO fundamental principles and rights or commit
to implement (as well as not waiver from) their national labour laws. In many cases, states
commit to both, as illustrated in Table 13 below.175
These labour provisions are mostly supported by monitoring and cooperation provisions in the
form of technical assistance, stakeholder participation, exchange of information, best
practices, and training. In some cases, the option of dispute settlement with the possibility of
unilateral sanctions is included. However, much variation remains across FTAs with respect
to the scope and stringency as some FTAs include far-reaching and highly enforceable labour
provisions, while others only make fleeting references to labour standards or even fully omit
the topic.176 Indeed, the tables below illustrate the different labour standards that the different
states incorporate in the FTAs. Some studies on labour provisions find that most agreements
apply aspirational language such ‘shall endeavour, strive, maintain, or combat’, which place
only voluntary commitments.177 Regardless of the approach taken, labour provisions in trade
agreements have been evolving and increasing in number. While some studies have found
empirical evidence that the majority of these clauses are copy-pasted,178 there is also evidence
of innovative trade agreements that have influenced the way labour provisions are
incorporated such as NAFTA and the CPTPP.
Labour provisions in FTAs
Most FTAs promote international labour standards as enshrined in the ILO Conventions, and
an analysis of the different labour provisions indicates a convergence concerning the different
173

G. Graselli et al. Social clauses in Trade agreements: Implications and Action Points for the Private Sector in
Developing
Countries.
Trade
lab
law.
2021.
Available
at
https://georgetown.app.box.com/s/on7fahebpi7kkq5m90g483hhjs21zfjk
174

Peter Draper, Nkululeko Khumalo, and Faith Tigere, Sustainability Provisions in Regional Trade Agreements:
Can they be Multilateralised? ICTSD 2017
175

See G. Graselli et al.

176

D. Raess et al. (2018), Protecting labour rights in preferential trade agreements: The role of trade unions, left
governments
and skilled labour,
Review
of
International
Organizations 13, 143–162
(2018).
https://doi.org/10.1007/s11558-018-9301-z
177

See Draper et al.

178

See Raess et al, ibid.
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types of labour standards and ILO instruments referenced. As a result, they contain similar
characteristics concerning their general framework: (i) establishing labour obligations; (ii)
setting institutional arrangements or procedures for a social partner and civil society
participation in the implementation of the agreement (See Section 6 on implementation
provisions below); and (iii) establishing rules for dispute settlement.179
The steady strengthening of comprehensive sustainable development chapters over time can
be seen through many RTAs where states are going beyond general exceptions and preamble
references to developing comprehensive and substantive trade and sustainability chapters.
This is illustrated in the Tables 12 and 13 below that highlight the different provisions
incorporated in FTAs on labour issues. Some RTAs have even gone further by incorporating
trade and sustainable development provisions in other chapters, such as those in investment
chapters (Canada-Peru FTA, Japan-Philippines FTA),180 and rules of origin (e.g. USMCA).
While the US and Canada were among the pioneers to incorporate separate labour provisions
through comprehensive dedicated chapters (US-Chile FTA) or side agreements (CanadaPeru FTA), others have followed suit. Countries such as Chile, Australia and New Zealand
have similarly adopted specified labour chapters (Chile-Colombia FTA, Australia-Korea FTA,
and New Zealand-Korea FTA)181 and side agreements in some of their RTAs (Chile-Canada
FTA).182 EFTA countries, including Switzerland, have also made the shift and incorporate their
labour provisions through a TSD chapter in their FTAs (EFTA-Indonesia FTA). While Japan
tends to incorporate their labour provisions within the text of the body through investment
chapters (Japan-Mongolia FTA).183
Labour and social provisions: reference to international labour instruments
One of the most important labour provisions that appear in most RTAs is the reaffirmation and
commitment to implement the ILO core labour standards. Most FTAs include either references
to the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up (1998),
the eight fundamental conventions and the ILO’s Decent Work Agenda. The ILO Declaration
on Fundamental Principles and Rights at Work and its Follow-up (1998) applies to all states,
independently of whether they have ratified the core conventions. As a result, most countries
will include references in their FTAs to the Declaration even without fully ratifying the eight
conventions A report by the ILO indicated that the 1998 Declaration is increasingly being used
as a baseline reference for labour standards.184 Indeed Table 14 indicates a general trend to
include references to the 1998 Declaration as a basis for labour standards. This provision is
179

ILO, 2019. Labour provisions in G7 trade agreements: A comparative perspective. Available at
http://www.ilo.ch/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_719226.pdf
180

See Draper et al. Canada-Peru FTA 2008, available at https://www.bilaterals.org/?canada-peru-fta-2008;
Japan-Philippines FTA 2006, available at https://www.bilaterals.org/IMG/pdf/JPEPA_2006_.pdf and JapanPhilippines FTA, available at https://www.bilaterals.org/?japan-philippines-fta-jpepa-2006.
181

Australia-Korea FTA 2014. Available at https://www.bilaterals.org/?korea-australia-fta-feb-2014 and New
Zealand-Korea. Available at https://www.bilaterals.org/?nz-korea-fta-2014.
182

Chile-Canada FTA 1997. Available at https://www.international.gc.ca/trade-commerce/trade-agreementsaccords-commerciaux/agr-acc/chile-chili/ftaale/index.aspx?lang=en&_ga=2.178066469.1258911209.1630776136-1262137522.1624553614
183

Japan-Mongolia FTA 2016. Available at https://www.mofa.go.jp/files/000067716.pdf

184

ILO report (2016).
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most common among all the agreements analysed, particularly agreements concluded by the
US, Canada, Chile, Switzerland, New Zealand, and Japan. A few agreements do not include
references to the 1998 Declaration including the New Zealand-Taiwan FTA, Japan-Mongolia
FTA, Canada-Chile FTA and NAFTA.
Not all of the seven countries analysed have ratified the eight fundamental ILO Conventions.
For example, among the countries analysed, Switzerland, Chile and Canada have ratified all
eight fundamental Conventions. While Australia has ratified seven, and Japan and New
Zealand have ratified six, the US has ratified two ILO Conventions on the elimination of forced
labour and abolition of the worst forms of child labour, which appear in agreements such as
the USMCA and Panama FTA. Because the US has not ratified all the ILO fundamental
Conventions, they do not include that provision in their FTAs. However, the Swiss FTAs
contain a commitment to ratify ILO Conventions. The Swiss FTAs call upon the Parties “to
effectively implement the ILO Conventions which they have ratified and to make continued
and sustained efforts towards ratifying the fundamental ILO Conventions as well as the other
Conventions that are classified as “up-to-date” by the ILO”.185
The ILO Decent Work Agenda is another ILO instrument that has been incorporated by a few
agreements. It focuses on productive employment and general precepts of decent global work.
However, it does not feature in most of the agreements except for some of the agreements
concluded by New Zealand, Australia and some of early agreements concluded by the US,
Canada and Chile. However, the inclusion of the Decent Work Agenda among the different
countries is not consistent as illustrated in Table 12 below. Research suggests that the scope
of international commitments is less ambitious in the US FTAs as compared to EU trade
agreements as the latter include human rights, good governance and humanitarian issues
apart from labour and environmental provisions.186

185

Switzerland EFTA Georgia FTA. Available at https://www.efta.int/sites/default/files/documents/legal-texts/freetrade-relations/georgia/EFTA-Georgia-FTA-Main-Agreement.PDF
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Table 12: References to international labour instruments
1998 ILO Declaration on
Fundamental Principles and
Rights at Work

ILO Fundamental
Conventions

Commitment to
ratify ILO
Conventions

Commitment to
implement ILO
Conventions

ILO Decent Work Agenda

USMCA 2018





×



×

CPTPP 2018



×

×

×



Australia-Peru 2018





×



×

Switzerland-Georgia 2016











Korea-New Zealand 2015





×





Japan-Mongolia 2015

×

×

×

×

×

Australia-Korea 2014



×

×

×

×

New Zealand-Taiwan 2013

×

×

×

×

×

Switzerland-Central America 2013





×





New Zealand-Hong Kong 2010



×

×

×

×

Canada-Panama 2010











New Zealand-Malaysia 2009



×

×





Canada-Jordan 2009





×





US-Panama 2007











Japan-Thailand 2007

No provisions on labour

US-Peru 2006





×



×

Chile-Colombia 2006





×



×

CAFTA-DR 2004





×



×

US-Chile 2003





×



×

Canada-Chile 1996

×



×



×

NAFTA 1994

×

×

×

×

×
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Labour and social provisions: references to international labour standards
Labour standards are not part of World Trade Organization (WTO) rules; limited progress at
the WTO led several countries to include labour commitments in FTAs.187 Now across the
board, most FTAs include comprehensive provisions on labour rights and protections. This
inclusion usually entails the parties committing to maintain labour standards, labour law,
cooperation on labour issues and ensure that domestic labour laws are enforced effectively.
In addition, trade-related labour provisions take into consideration any standard, which
addresses labour relations or minimum working terms or conditions, mechanisms for
monitoring or promoting compliance, and/or a framework for cooperation.188 An analysis of the
FTAs concluded by Chile, Canada, US, Switzerland, New Zealand and Australia show a
general trend towards core labour standards and include references to core standards such
as freedom of association, elimination of child labour, collective bargaining, eradication of
forced labour and non-discrimination in employment and occupation. Parties either made the
commitment to implement or ratify core labour standards. Table 13 below illustrates that the
first trade agreement to provide binding labour provisions can be traced to NAFTA in 1994.
Overtime, many studies have found that there has been a growing reference to labour
standards in the FTAs signed worldwide.189 On the one hand, most FTAs by Canada and the
US go further and expand their commitments to occupational safety and health, right to strike,
wages, labour inspections and protection of migrant workers. In addition, Canada, and the US
include specific obligations regarding public awareness of labour legislation and ensuring
access to justice, remedies and procedural guarantees (e.g. CPTPP). On the other hand, New
Zealand and Australia incorporate occupational safety and health and but excludes labour
inspections, wages, rights of migrant workers. Switzerland incorporates the core labour
standards but does not extend these commitments to wages, migrant workers’ rights,
occupational safety and health. While Japan FTAs contains no specific references to the core
labour standards but tend to make general commitments not to lower labour standards.
Overall, Table 13 below illustrates a general trend to include core labour standards with certain
countries like the US and Canada extending that scope a little further.
Preliminary conclusions: labour provisions
The analysis concludes that with the proliferation of trade agreements, labour provisions have
become inextricably linked with trade provisions. The approaches by the US, Canada,
Switzerland reflect that FTAs are moving beyond merely acknowledging the link (preamble
and general references) but expanding on labour provisions to more substantive provisions.
As a result, there is a steady strengthening of labour provisions, which can be seen in separate
labour chapters or TSD chapters. This approach has also been adopted in some of the
agreements concluded by Chile, Australia and New Zealand. However, despite the
widespread inclusion of labour provisions in FTAs, variations with regards to scope and
stringency remain. The US and Canada have similar approaches where labour provisions are
subject to sanctions or penalties, while agreements by Switzerland, Australia, New Zealand,
Chile and Japan have incorporated labour provisions as aspirational commitments. As regards
187
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scope, the agreements concluded in the early 2000s by the US, and Canada indicate that the
ILO’s 1998 Declaration on Fundamental Principles and Rights at Work has been used as a
baseline reference for labour standards. The same is applicable to agreements by Switzerland
and Australia, while the New Zealand approach is not consistent with some agreements not
including any references to the Declaration. Japan’s approach is different with no references
in the agreements analysed. However, there is no consensus on the level of incorporation and
commitments undertaken. This can also be attributed to the fact that not all the states have
ratified the fundamental ILO Conventions, hence the differences in the levels of commitments.
In addition, the report also finds that the inclusion of comprehensive labour provisions is limited
to the countries that have respective negotiating mandates. This is usually the case particularly
for countries that have sustainable development commitments as part of their negotiating
mandates, i.e. Switzerland, the US and Canada. The analysis also found that the inclusion of
labour provisions has been progressive with innovations with recent new agreements
concluded such as USMCA and the CPTPP. Other similarities also indicate support
mechanisms in the form of technical assistance and cooperation activities.
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Table 13: References to international labour standards
Freedom of
association

Right to
organize and
collectively
bargain

Elimination of
forced labour
(e.g. slavery)

Abolition
of child
labour

Nondiscrimination
among workers

Right
to
strike

Minimum
wage

Occupational
health and
safety

Labour
inspection

Rights of
migrant and
contingent
workers

USMCA 2018





















CPTPP 2018





















Australia-Peru 2018











×

×

×

×

×

Switzerland-Georgia 2016











×

×

×

×

×

Korea-New Zealand 2015











×

×



×

×

Japan-Mongolia 2015

General
provisions

×

×

×

×

×

×

×

×

×

Australia-Korea 2014











×

×



×

×

New Zealand-Taiwan 2013











×

×



×

×

Switzerland-Central America
2013
New Zealand-Hong Kong 2010











×

×

×

×

×

×

×

×

×

×

×

×

×

×

×

Canada-Panama 2010





















New Zealand-Malaysia 2009











×

×



×



Canada-Jordan 2009





















US-Panama 2007





















Japan-Thailand 2007

No provisions on labour

US-Peru 2006





















Chile-Colombia 2006

















×

×

CAFTA-DR 2004









×











US-Chile 2003

















×



Canada-Chile 1996





















NAFTA 1994

















×



73

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

5.2.3. Comparative analysis of other social commitments
Overview
Trade agreements can have indirect and unintentional impacts on the enjoyment of human
rights via social commitments - whether positive or negative. While often linked, this section
aims to focus on social commitments other than labour rights to avoid redundancy with the
analysis provided above.
Several FTAs make reference to transparency and anti-corruption, as well as the right to
public participation, gender rights, and the rights of indigenous peoples. The literature
suggests a trend to increasingly include such provisions, as more than 40% of trade
agreements concluded since 2000 include anti-corruption and anti-bribery commitments (Idris,
2017).
While labour provisions are covered in Section 5.2.2, and implementation/enforcement under
Section 6, this section regards the inclusion of public participation provisions as a reference
to human rights guaranteed by the right to participate in public affairs and/or society under
Article 21 of the Universal Declaration of Human Rights (UDHR) as well as Article 25 of the
International Covenant on Civil and Political Rights (ICCPR).
Other social commitments in FTAs
There are differences in commitments across the selected countries, which reflect the
individual approaches of each trade partner. The cross-country analysis indicates that while a
few countries have incorporated references to specific rights, these are often expressed
through CSR with reference to gender-wage gaps and non-discrimination in the work place.
Table 15 below illustrates that gender provisions are included in FTAs concluded by Canada,
while the US only started incorporating gender references after the US-Panama FTA. Other
countries including Switzerland, New Zealand, Australia and Chile include no reference.
While the US leverages its market power to encourage partner countries to strengthen
domestic implementation of specific commitments, it is selective in the social issues it explicitly
includes in its trade agreements (Aaronson, 2011). The US was one of the first countries to
incorporate transparency and anti-corruption measures into its trade agreements with the
initial motivation of reducing concerns for firms trading with countries with a reputation of
bribery risks. However, these initial concerns have since been reframed as important “human
rights spill-overs”, as the anti-corruption provisions in the US are now regarded as bestpractice (Aaronson, 2011). The 2002 Trade Promotion Act (TPA) outlines wording - typically
drawing on human rights language - for transparency and due process provisions that all post2002 US FTAs include within a transparency chapter. Measures require partner countries to
publish transparency regulations and procedures for the respective agreement in advance of
finalizing it, including sections on review and appeal. Provisions cover a range of issues
including adherence to international conventions on anti-corruption and bribery; domestic
legislation criminalizing active and passive bribery; enforcement mechanisms including
dissuasive non-criminal sanctions where relevant; and protection for whistle-blowers.
Debarment has been found to be an effective form of dissuasive non-criminal sanctions when
applied to government procurement. Across a few of its FTAs, the US has supported the
inclusion of procedures for Parties to ban firms found to be engaging in illegal actions from
tendering for procurement opportunities. However, while this is evident in the US-Colombia
FTA, some argue that the inclusion of such provisions does not translate to their use in practice
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(Jenkins, 2017).
Canada follows a similar approach to other social commitments across its FTAs, and focuses
on a specific selection of issues. The country includes transparency and due process
provisions, as well as anti-corruption measures, within chapters of its trade agreements
(Jenkins, 2017). While Chile has also begun including text on anti-corruption measures across
its 10 FTAs, they are less detailed in comparison to those included by the US and Canada
(Jenkins, 2017). Moreover, while Japan features text on transparency and corruption across
its FTAs to varying extents, New Zealand, and Australia seem to focus their FTAs on trade
issues and less on non-trade issues, as the latter two do not include any text on transparency
or other rights issues, such as public participation.
Several countries, on the other hand, have, more recently, increased efforts to include public
participation provisions across their FTAs. The first instance of such provisions in a US
agreement is presented by the 1992 NAFTA. However, the increase in public participation
provisions was motivated by President George W. Bush’s administration’s efforts to build
democratic institutions in the Middle East and Latin America in the early 2000s (Aaronson,
2017).
Indeed, US FTAs increasingly respect the right to participate by adopting the post-2004 model
requiring parties to ensure information on labour laws is publicly available and ensuring the
public is educated on their content (Aaronson, 2011; Carter Centre, 2017). Canadian trade
agreements likewise include text on public participation—specifically within the transparency
chapter, which requires parties to guarantee the ability for the public to comment, participate
in, or challenge relevant regulations. The inclusion of such provisions is motivated by the idea
that effective governance must be developed by a party’s informed public within the country
rather than pushed by external trade partners (Idris, 2017).
Models of public participation vary across trade agreements. Beyond North America, for
example, the most elaborate model was first included in the 2004 Dominican Republic-Central
American (CAFTA-DR) FTA. The CAFTA-DR required parties to develop a mechanism for
public petitions against specific provisions in the agreement with an emphasis on those related
to the environment and labour rights.
While isolating the causal effects of public participation provisions on democratic progress in
partner countries would be a very complex and demanding task- if at all possible - scholars
do agree on the opportunity such provisions can provide in nudging partner governments to
expand capacity for citizens to engage with, and challenge, policy (Aaronson, 2011). Notably,
several countries have implemented channels for civil society engagement in trade
negotiations after signing FTAs with the US, including Chile, the Dominican Republic, Jordan,
Kuwait, Mexico, and Morocco. However, the difference in language used has been argued to
be comparatively weaker in Canadian FTAs, adopting aspirational text to encourage public
participation rather than requiring the implementation of specific mechanisms (see Section 6
for more on implementation).
Nevertheless, Canada leads the way in indigenous rights by including specific text across
its recent trade agreements to respect the cultural heritage of Canadian people, and
committing parties to “preserve traditional knowledge, innovations, and practices of
indigenous and local communities” (Aaronson, 2011). Specifically, Table 15 below
demonstrates that the rights of indigenous peoples do not feature in most of the FTAs except
for the recently concluded USMCA and the Canada-Panama FTA. Promotion of corporate
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social responsibility is common among the later FTAs concluded by the US and Canada.
Australia also incorporates references to it in its latest FTAs. While New Zealand, Japan, and
Chile do not incorporate any CSR provision in other FTAs apart from the CPTPP, Switzerland
does not reference it in any of its agreements.
Preliminary conclusions: other social commitments
The US and Canadian models reflect promotion of transparency, due process, and anticorruption in trade agreements. While provisions have become increasingly robust with
capacity building for compliance, monitoring, and enforcement in the US, language for public
participation remains weaker than for other TSD issues – such as labour – in Canada.
Meanwhile, Australia, Chile, and New Zealand lack common text across their trade
agreements as emphasis tends to be dependent on the negotiating partner and on labour
issues. All three reflect an overarching lack of focus on social commitments other than labour,
prioritizing cooperation and aspirational language. While the US likewise prioritizes specific
social commitments, a few of Canada’s recent trade agreements cite the Universal Declaration
of Human Rights and are explicit in naming particular human rights objectives (Aaronson,
2011: 436).
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Table 14: References to other social commitments in the FTAs of third countries
Gender

Rights of indigenous peoples

Promotion of corporate social
responsibility/responsible business
conduct

USMCA 2018







CPTPP 2018



×



Australia-Peru 2018

×

×



Switzerland-Georgia 2016

×

×



Korea-New Zealand 2015

×

×

×

Japan-Mongolia 2015

×

×

×

Australia-Peru 2014

×

×

×

New Zealand-Taiwan 2013

×

×

×

Switzerland-Central America 2013

×

×



New Zealand-Hong Kong 2010

×

×

×

Canada-Panama 2010







New Zealand-Malaysia 2009

×

×

×

Canada-Jordan 2009



×



US-Panama 2007



×

×

Japan-Thailand 2007

No provisions on labour

US-Peru 2006



×



Chile-Colombia 2006

×

×

×

CAFTA-DR 2004



×

×

US-Chile 2003

×

×

×

Canada-Chile 1996



×

×

NAFTA 1994

×

×

×
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5.2.4. Labour and other social provisions: regulatory sovereignty and exceptions
Finally, Table 15 below provides an overview of the regulatory features and exceptions in
relation to social provisions. One of the most common provisions is the right to regulate. This
clause is often included in agreements, mainly to grant policy space and to preserve Parties’
right to regulate in order for states to achieve legitimate policy objectives without interference
emanating from commitments they made. As a result, each Party retains the right to exercise
discretion over regulatory matters. This is clearly illustrated in Table 15, where most of the
FTAs have included clauses on the right to regulate and guaranteed regulatory sovereignty.
Similarly, Table 15 illustrates that most FTAs include obligations not to derogate from or waive
national labour laws to encourage trade or investment. The provision entails that Parties will
not lower their labour standards and effectively enforce their domestic laws consistent with
certain labour rights and principles. Studies by the ILO have found that in the great majority of
trade agreements that include labour provisions, the Parties commit not to lower their labour
standards or derogate from labour law with a view to boosting competitiveness.190 This is done
to ensure that each Party does not derogate from the agreement in a manner that would affect
trade and investment between the Parties. Table 15 below shows only a few agreements
concluded by New Zealand, Japan and a few earlier agreements by the US and Canada that
do not include provisions of non-derogation.
Table 15 below illustrates that most agreements do not refer to labour provisions in the
investment chapters, apart from a few agreements by the US and Canada, while Japan has
mostly incorporated their labour provisions within the text of the body in the investment
chapters. In relation to the inclusion of human rights provisions in investment chapters, Table
15 below shows that only two agreements by the US and Canada incorporate references to
human rights in the investment chapter. Despite these similarities, there are distinctions in the
approaches applied by the different states. Scholars have criticized the US for failing to
reference human rights when granting its Executive Cabinet the ability to “fast track” the
negotiations of a trade agreement under the 2002 Trade Promotion Act (TPA) (Aaronson,
2011).
Preliminary conclusions: regulatory sovereignty and exceptions
The analysis above reflects that there is a harmonised approach adopted by New Zealand,
Switzerland, the US, Chile and Canada in incorporating the right to regulate and the nonderogation provisions. However, the approach by Australia is not consistent as the provision
is not present in some agreements, while Japan maintains a consistent approach with no
provisions on regulatory sovereignty. The right to regulate effectively grants countries policy
space with regard to the scope of labour provisions and their implementation. In addition, the
non-derogation principle also ensures that Parties do not lower their standards to boost
competitiveness. The provisions also affirm the linkages between trade and labour where the
obligation is to comply with labour laws and standards without abandoning sustainable
development provisions in favour of trade and investment. The analysis also reveals that there
is no harmonised approach regarding labour provisions in an investment chapter. The US only
makes references in two agreements, while Canada only includes it in one agreement. See
Table 15 below.
190
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Table 15: Regulatory sovereignty and exceptions
Right to regulate

Non-derogation from domestic
laws

Reference to labour
protection in investment
chapter

Reference to human rights protection in
investment chapter

USMCA 2018









CPTPP 2018





×

×

Australia-Peru 2018

No provision



×

×

Switzerland-Georgia 2016





×

×

Korea-New Zealand 2015





×

×

Japan-Mongolia 2015

No provision





×

Australia-Korea 2014





×

×

New Zealand- Taiwan 2013





×

×

Switzerland-Central America 2013





×

×

New Zealand-Hong Kong 2010



×

No investment chapter

No investment chapter

Canada-Panama 2010









New Zealand-Malaysia 2009



×

×

×

Canada-Jordan 2009





No investment chapter

No investment chapter

US-Panama 2007





×

×

Japan-Thailand 2007

No provisions on labour

No provisions on labour

×

×

US-Peru 2006







×

Chile-Colombia 2006





×

×

CAFTA-DR 2004





×

×

US-Chile 2003





×

×

Canada-Chile 1996



×

×

×

NAFTA 1994



×

×

×
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6. Task 5: Review of TSD implementation and enforcement
provisions
This section builds upon the overview of other countries’ TSD approaches and the comparative
analysis of the scope of TSD provisions performed under Task 4 to examine their
implementation and enforcement mechanisms. One of the objectives of the study is to map
out the different institutional mechanisms related to TSD and determine which are more
common in third-country FTAs. To do so, the study relies on a multidimensional “TSD Matrix”
that is divided into different comparative tables, which will guide the analysis of the different
countries’ approaches to TSD implementation and enforcement provisions and practices. For
data collection, the team relies on the TREND, LABPTA, DTA and DESTA databases. This
preliminary data collection is refined through legal analysis of TSD provisions in FTAs.
Importantly, the analysis also includes policy and political context on the reasons for those
differences. The broader policy and political context is analysed using data collected through
both secondary and primary research, and will be complemented with interviews with key
policymakers and stakeholders.
In the following sections, the discussion zooms in on a selection of key trade agreements
from the selected countries based on the three criteria used for the analysis of the scope of
TSD provisions, namely deep integration, recency and explanatory value. To go further in the
comparative analysis of each country’s TSD approach, the full list of FTAs concluded by all
four countries – Canada, Chile, New Zealand, and the US - and their respective TSD
provisions is attached in the Annex of the report.
Section 6.1 focuses on implementation and enforcement provisions. These provisions, in a
given country context, depend specifically on the processes and institutions that are
established by the labour and environmental provision text. Therefore, we conduct a
comparative analysis of the key elements included in FTAs, with an emphasis on
intergovernmental mechanisms, civil society participation and the role of international
organisations. Moreover, to assess enforcement provisions, we dissect the main tools used
including dispute settlements, sanctions and other remedies. The public submission process
is scrutinized to reveal the specific requirements and processes of each TSD model, as well
as the substantive standards used to determine if a complaint can be advanced to dispute
settlement procedures.
Section 6.2. will examine implementation and enforcement practices zooming in on four
selected countries - Canada, Chile, New Zealand, and the US. The analysis will examine what
kinds of dispute settlement and/or consultation processes have been triggered in different
FTAs, most notably through public submissions, complaints, consultations, and arbitration. To
provide a more granular description of enforcement practices, the study will examine each
country’s approach separately, distinguishing between labour and environmental issues. While
below preliminary results are included, a full analysis across all four countries will be presented
in the Draft Final Report.
The broader view of these enforcement provisions and practices will establish a foundation for
the more in-depth case studies undertaken under Task 6 of the report.
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6.1

Implementation and enforcement provisions

6.1.1.

Implementation provisions

6.1.1.1. Country-based approaches
Australia
Australia’s approach to implementation of TSD provisions can be described as cooperative. It
includes mostly consultation provisions for any matters relating to TSD provisions. Trade and
TSD provisions are not on an equal level in Australian FTAs. The analysis of FTAs concluded
by Australia found that Australia tends to focus more on trade issues than TSD provisions in
most of its FTAs. In the recent agreements it has concluded, including the Australia-Peru FTA
and the Australia-Korea FTA, Australia included separate TSD chapters. However, the
provisions are aspirational and do not create binding legal obligations on the parties insofar as
the option for dispute settlement is excluded. The main implementation mechanisms are
established through national focal contact points. The focal points are mainly responsible for
facilitating communication between the Parties. Our analysis found that Australian FTAs do not
establish joint committees for TSD provisions. However, in the FTA with Korea, Australia
includes a provision for an ad hoc committee. The main responsibility of the ad hoc committee
is to discuss matters related to labour and environmental issues. The committee consists of
senior officials from the two parties. It is only established at the request of one of the parties.
Other agreements however do not contain separate TSD provisions, hence they have no
implementation mechanisms (e.g. Australia-Malaysia FTA).
Canada
Canada’s approach to implementation contains similarities with the US approach,
characterised by strict implementation mechanisms. For example, labour rights chapters are
legally binding, and failure to comply could lead to monetary penalties. This is reflected in trade
agreements such as the Canada-Colombia FTA and Canada-Peru FTA, where it applies
binding obligations for labour commitments. However, the implementation of labour provisions
is not similar to environmental provisions. Unlike labour provisions, environmental clauses are
not subject to dispute settlement. Some studies argue that Canada’s approach can be
characterised as cooperative through its incorporation of institutional mechanisms that
promote dialogue, i.e. intergovernmental joint committees and approaches to environmental
provisions. This is because monetary penalties are applied as a last resort for non-compliance.
Thus far, Canada has not applied any sanctions for non-compliance in labour provisions. The
main implementation mechanisms include intergovernmental joint committees. These
committees are tasked mainly with monitoring and implementing TSD provisions. They are
mainly constituted by representatives from the two Parties. For example, in the Canada-Peru
FTA, there is a joint Committee on the Environment. This joint committee is replicated in other
FTAs concluded by Canada to monitor the implementation of labour and environmental
provisions. In addition to the intergovernmental committees, Canada also has the National
Administration Office and Environment Canada, which are responsible for implementing and
monitoring progress on labour and environmental issues. The agreements also provide for
national contact points for implementation issues that may arise between the Parties.
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Chile
When it comes to the implementation of TSD provisions, Chile applies a cooperative approach,
which mainly entails exchange of information, cooperation in regional and multilateral fora,
dialogues, seminars, and private sector cooperation. For example, Chile’s labour provisions
use cooperation as their main approach, in that Parties undertake to cooperate on TSD issues
and consultations in the event of a dispute.191 In most of the FTAs concluded by Chile, the
main institutional mechanisms to facilitate implementation include intergovernmental
cooperation committees (Chile-Australia FTA, Chile-Thailand FTA) and national contact points
(China-Chile FTA, Chile-Singapore FTA). For example, the Chile-Australia FTA establishes a
joint FTA committee composed of senior government officials from both Parties. Their
responsibilities entail reviewing the general functioning of the FTA, supervising the work
committees and implementing the agreements. The national contact points are responsible for
facilitating communication between the Parties. The joint committee meets once after the
agreement enters into force and thereafter, meetings are agreed upon by the Parties. TSD
provisions in Chile FTAs mainly create soft obligations on the Parties. For example, most of
the TSD provisions (except for the FTAs with the US and Canada) are not subject to any
sanctions or monetary penalties.
On stakeholder participation mechanisms, Chile applies a country-based approach, which
varies from agreement to agreement. Public participation is mainly used as an instrument for
cooperation and to identify areas for potential cooperation. The analysis of FTAs’ institutional
mechanisms indicates that some agreements contain no provisions for stakeholder
participation (Chile-China FTA), while others contain some level of participation but without the
provisions being explicit (Chile-Australia FTA) and others with explicit provisions for
stakeholder participation (CPTPP).
Japan
Japan’s approach can also be described as cooperative. Even though most of its agreements
do not contain specific implementation mechanisms, these can be gleaned from joint
cooperation statements with third Parties. These statements mostly indicate that the Parties
will cooperate on issues of trade and sustainable development. As a result, most of the
agreements concluded by Japan focus on the implementation of trade issues rather than TSD
provisions. As mentioned in previous chapters, Japan tends to incorporate its TSD provisions
in investment chapters. In other agreements like the CPTPP or the EU-Japan FTA, the strong
influence exerted by other partners shaped the design of implementation mechanisms.
New Zealand
Similarly, New Zealand’s approach to implementation can be described as cooperative and
promotional, emphasizing dialogue and cooperation. However, like Japan, most of New
Zealand’s trade agreements focus on trade issues with a few exceptions, like the New ZealandKorea FTA, incorporate TSD chapters in the agreement itself. Alternatively, within the
framework of ASEAN, New Zealand signed a Memorandum of Agreement on Environment
Cooperation with the Philippines. In the sample of FTAs examined in this report, New Zealand
incorporates intergovernmental mechanisms such as the Joint Commission for Environmental
Cooperation with national contact points (New Zealand-Korea FTA, New Zealand-Thailand
191
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FTA) or a labour committee (New Zealand- Korea FTA). The committees are constituted by
senior representatives from the relevant ministries from each party. These are mainly
responsible for overseeing and agreeing on co-operative activities, dialogues, reviews and the
implementation of TSD chapters. The committees meet within the first year of the agreement
entering into force and thereafter, it is determined by the Parties. The national focal points are
responsible for facilitating communication between the Parties on TSD matters. Some FTAs
also contain institutional mechanisms that promote dialogue with civil society on environmental
issues (New Zealand-Thailand FTA).
Switzerland
Switzerland recently started incorporating TSD provisions. As a result, only a few of its
agreements concluded under EFTA have included TSD provisions. Ever since it reviewed its
TSD approach in 2017, its approach has mainly been cooperative. It primarily incorporates
cooperation provisions through bilateral and multilateral forums and consultations with partner
countries. In addition, Switzerland’s FTAs also establish intergovernmental institutions in the
form of joint committees. For example, since the establishment of the joint committees,
Switzerland has held at least one discussion on TSD with Montenegro (2012), Hong Kong
China (2017) and Serbia (2018). The joint committees are constituted by senior officials from
both Parties. The joint committees are responsible for supervising, implementing, and
overseeing development of the agreement and resolving disputes of interpretation and
application of the agreement. They also have the authority to establish sub-committees and
working groups to assist them in accomplishing their tasks. The joint committees also meet
whenever necessary and mostly upon mutual agreement. However, the Parties are required
to meet every two years. TSD provisions in FTAs concluded by Switzerland are aspirational
and do not create binding legal obligations that would be subject to dispute settlement.
United States
The US approach to implementation of TSD provisions is a combination of conditional
elements with a strong emphasis on pre-ratification requirements (core labour provisions and
MEAs), and cooperation focusing on post-ratification activities such as capacity building and
monitoring activities. For example, when it comes to environmental provisions, the US adopts
a strict legal approach, creating binding obligations that compel Parties to enforce their own
laws and regulations (US-Peru FTA). They also put trade and environmental issues on an
equal footing with the other commercial provisions in the agreement.192 In most of its
agreements, the main implementation mechanism is an intergovernmental institution in the
form of a Joint Committee (US-Singapore FTA), Labour Affairs Council (US-Chile FTA) or
Environmental Affairs Council (US-Panama) comprised of high-level representatives of the
Parties. This also serves as a national contact point. Their responsibilities entail overseeing
implementation, cooperation activities and reviewing progress in relation to labour and
environmental issues. This includes the activities of the Labour Cooperation Mechanism (USChile FTA, US-Panama FTA, USMCA) which focuses on issues including child labour, labour
inspections, working conditions, migrant workers, and gender, among others. The Labour
Affairs Council and other joint committees often meet once within the first year of the
agreement and other meetings are determined by the Parties.
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6.1.1.2.

Intergovernmental mechanisms

Most FTAs containing provisions on trade and sustainable development also contain
mechanisms for their implementation. These implementation mechanisms are mainly in the
form of institutional frameworks established by the Parties to oversee the specific
implementation of TSD provisions. While there are differences in the design and
implementation standards, most institutional frameworks for implementation in FTAs are
largely two-fold: at the governmental level by government officials; and at the civil society level,
through civil society organisations. Governmental frameworks in FTAs are mainly in the form
of intergovernmental joint councils or committees composed of official representatives of the
parties, usually at the ministerial level. Most agreements establish a national focal point, which
is the primary mechanism for communication between the general public and the government.
These intergovernmental bodies establish different mechanisms for regulatory cooperation,
technical assistance and capacity building, joint scientific cooperation, harmonization of
domestic standards and pre-ratification processes through memorandums of understanding
(MOUs) and action plans. The most prevalent intergovernmental mechanisms across the FTAs
analysed are intergovernmental committees and mechanisms for capacity building and
technical assistance. These mechanisms can be found in the FTAs concluded by Canada,
Chile, and the US.
Table 16 provides a comparative analysis of implementation provisions for the protection of
workers’ rights among the seven selected countries. Commitments to cooperation activities
are the most prevalent form of intergovernmental mechanism in the selected trade
agreements, and are often facilitated by the creation of an intergovernmental committee. Like
the EU, the US, Canada and Chile systematically resort to this mechanism. Establishing stateto-state institutions to cooperate on labour rights has also become increasingly common for
Switzerland and Australia, whose TSD approaches did not include such provisions until
recently.193 Japan and New Zealand have been less committed to these intergovernmental
mechanisms, whose adoption depends on FTA partners. Explicit references to technical
assistance and capacity-building programs are much less common among the seven
countries. They primarily feature in Canadian and US FTAs, but are also included in some
agreements signed by Australia (e.g., 2018 Australia-Peru FTA, 2014 Australia-Korea), New
Zealand (2013 New Zealand-Taiwan FTA) or Switzerland (2013 Switzerland-Central America
FTA). Unexpectedly, the economic development level of a trade partner country is not the only
factor driving the inclusion of technical assistance and capacity-building provisions. Indeed,
not only can these clauses be included in so-called “North-North” agreements (e.g., 2013 New
Zealand-Taiwan FTA or 2014 Canada-Korea FTA) but they are sometimes not incorporated in
“North-South” agreements (e.g., 2013 Canada-Honduras FTA, 2012 Australia-Malaysia FTA).
A distinctive feature of the Canadian TSD approach is the inclusion of commitments to the
harmonization of domestic labour measures, a rare occurrence in non-Canadian FTAs (with
the exception of the 2007 US-Korea FTA).
Intergovernmental mechanisms in the environmental sphere are very similar to those
pertaining to labour rights. As shown in Table 17, regulatory cooperation activities are among
the most frequent provisions and are often coordinated through intergovernmental committees.

193

Switzerland began incorporating references to an intergovernmental committee in its FTAs in 2011, while
Australia added such provisions after 2014 (2014 Australia-Korea FTA, 2018 Australia-Peru FTA).
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Joint scientific cooperation on environmental matters is also a common form of
intergovernmental mechanism in TSD provisions, especially in FTAs signed by the US,
Canada, New Zealand, Australia and Chile. Like technical assistance and capacity building,
they can be included with both developed and developing countries. Less common are
references to the harmonization of domestic environmental measures, which, with a few
exceptions, are primarily included in FTAs signed by New Zealand (New Zealand-Malaysia,
New Zealand-Taiwan, CPTPP) and the US (US-Peru, US-Korea, US-Panama). Given the
frequency of intergovernmental mechanisms designed to be implemented for multiple trade
agreements, one may wonder how countries use these policy instruments in practice and to
what effect. This is discussed in Section 6.2.
Most FTAs in our sample entail some form of governmental mechanism, either through a joint
committee or joint council, mainly comprised of government officials at the cabinet or ministerial
level, and possibly a subcommittee in charge of overseeing labour and/or environmental
issues, as in the US and Swiss cases. These are established at the pre-ratification stage of
the respective agreement. Their responsibilities range from monitoring and overseeing the
implementation of the agreement, to cooperation activities and the exchange of information on
TSD issues. The norm is to meet once within the year the agreement was concluded and
thereafter, the Parties decide when to meet. For US, Chilean, Canadian and New Zealand
agreements, joint councils or committees are the norm. However, due to implementation
challenges in many agreements, some governments go beyond the Joint Committees to form
independent governmental bodies tasked with monitoring and implementation of labour and
environmental provisions (see US approach). Such bodies operate at the grassroots levels
and can bridge the implementation gaps that are often a challenge under most agreements.
Other intergovernmental mechanisms are established under regulatory cooperation. For
example, under CETA, there is the Regulatory Cooperation Forum to implement and facilitate
cooperation between the EU and Canada.

85

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

Table 16: Implementation provisions - labour

Technical assistance and
capacity-building

Intergovernmental
committee

Role in implementation of
labour provisions

Participation in
implementation at national
level

Participation in
implementation at
transnational level

Participation in impact
assessment

Civil society participation in implementation

Harmonization of domestic
labour measures

Role of IOs

Cooperation activities
(information exchange,
joint research)

Intergovernmental mechanisms

USMCA 2018









×





×

CPTPP 2018



×











×

Australia-Peru 2018



×



×

×





×

Chile-Argentina 2017



x





x



x

x

Chile-Uruguay 2016



x





x



x

x

Switzerland--Georgia 2016



×

×



×

×

×

×

Switzerland-Philippines 2016



×

×



×

×

×

×

Canada-Ukraine 2016



×











×

Korea-New Zealand 2015



×









×

×

Japan--Mongolia 2015

×

×

×

×

×

×

×

×

Australia-Korea 2014



×





×

×

×

×

Canada-Korea 2014













×

×

New Zealand-Taiwan 2013



×



×

×





×

Switzerland-Central America
2013



×







×

×

×
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Technical assistance and
capacity-building

Intergovernmental
committee

Role in implementation of
labour provisions

Participation in
implementation at national
level

Participation in
implementation at
transnational level

Participation in impact
assessment

Civil society participation in implementation

Harmonization of domestic
labour measures

Role of IOs

Cooperation activities
(information exchange,
joint research)

Intergovernmental mechanisms

Switzerland-Bosnia
Herzegovina 2013



×

×



×

×

×

×

Canada-Honduras 2013



×

×



×





×

Australia-Malaysia 2012

×

×

×

×

×

×

×

×

Switzerland-Montenegro 2011



×

×



×

×

×

×

Switzerland-Hong Kong 2011



×

×

×

×

×

×

×

New Zealand-Hong Kong 2010



×

×

×

×



×

×

Canada-Panama 2010



×

×







×

×

New Zealand-Malaysia 2009



×

×



×



×

×

CanadaJordan 2009













×

×

Canada-Colombia 2008













×

×

Canada-Peru 2008













×

×

US-Panama 2007



×









×

×

US-Korea 2007





×







×

×

Japan-Thailand 2007

×

×

×

×

×

×

×

×

US-Peru 2006



×





×



×

×

87

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

Technical assistance and
capacity-building

Intergovernmental
committee

Role in implementation of
labour provisions

Participation in
implementation at national
level

Participation in
implementation at
transnational level

Participation in impact
assessment

Civil society participation in implementation

Harmonization of domestic
labour measures

Role of IOs

Cooperation activities
(information exchange,
joint research)

Intergovernmental mechanisms

US-Colombia 2006



×









×

×

Chile-Colombia 2006

×

×

×



×





×

US-Oman 2006



×

×







×

×

US-Bahrain 2005



×

×







×

×

New Zealand-Thailand 2005

×

×

×

×

×

×

×

×

Trans-Pacific Strategic EPA 2005



×

×

×

×

×

×

×

CAFTA-DR 2004



×









×

×

Australia-US 2004



×









×

×

US-Morocco 2004



×









×

×

US-Chile 2003



×

×



×



×

×

Canada-Costa Rica 2001



×











×

US-Jordan 2000



×







×

×

×

Canada-Chile 1996













×

×

NAFTA 1994

×

×





×



×

×
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Table 17: Implementation provisions - environment

Technical assistance
and capacity-building

Intergovernmental
committee

Joint scientific
cooperation

Role in
implementation of
environmental
provisions

Participation in
implementation at
national level

Participation in
implementation at
transnational level

Participation in impact
assessment

Civil society participation in
implementation

Harmonization of
domestic labour
measures

Role of
IOs

Regulatory
Cooperation activities

Intergovernmental mechanisms

USMCA 2018

















×

CPTPP 2018

















×

Australia-Peru 2018



×



×



×

×

×

×

Chile-Argentina 2017



×







×



×

×

Chile-Uruguay 2016



×





×

×



×

×

Switzerland-Georgia 2016



×

×



×

×

×

×

×

Switzerland-Philippines 2016



×

×



×

×

×

×



Canada-Ukraine 2016



×

×



×

×







Korea-New Zealand 2015





×













Japan-Mongolia 2015



×







×



×

×

Australia-Korea 2014



×

×





×

×

×

×

Canada-Korea 2014



×

×



×

×







New Zealand-Taiwan 2013





×





×



×

×

Switzerland-Central America 2013



×







×

×

×

×
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Technical assistance
and capacity-building

Intergovernmental
committee

Joint scientific
cooperation

Role in
implementation of
environmental
provisions

Participation in
implementation at
national level

Participation in
implementation at
transnational level

Participation in impact
assessment

Civil society participation in
implementation

Harmonization of
domestic labour
measures

Role of
IOs

Regulatory
Cooperation activities

Intergovernmental mechanisms

Switzerland-Bosnia Herzegovina 2013



×

×



×

×

×

×

×

Canada-Honduras 2013



×







×



×

×

Australia-Malaysia 2012



×



×



×

×

×

×

Switzerland-Montenegro 2011



×

×



×

×

×

×

×

Switzerland-Hong Kong 2011



×

×

×

×

×

×

×

×

New Zealand-Hong Kong 2010



×

×









×

×

Canada-Panama 2010



×







×



×



New Zealand-Malaysia 2009





×









×



Canada-Jordan 2009



×

×



×

×







Canada-Colombia 2008



×







×



×

×

Canada-Peru 2008



×







×



×



US-Panama 2007











×





×

US-Korea 2007





×





×







Japan-Thailand 2007



×







×

×

×

×

US-Peru 2006

















×
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Technical assistance
and capacity-building

Intergovernmental
committee

Joint scientific
cooperation

Role in
implementation of
environmental
provisions

Participation in
implementation at
national level

Participation in
implementation at
transnational level

Participation in impact
assessment

Civil society participation in
implementation

Harmonization of
domestic labour
measures

Role of
IOs

Regulatory
Cooperation activities

Intergovernmental mechanisms

US-Colombia 2006



×

×



×

×





×

Chile-Colombia 2006



×

×





×



×



US-Oman 2006



×







×



×

×

US-Bahrain 2005



×







×



×

×

New Zealand-Thailand 2005

×

×

×



×

×



×

×

Trans-Pacific Strategic EPA 2005

×

×

×





×



×

×

CAFTA-DR 2004



×







×







Australia-US 2004



×







×



×

×

US-Morocco 2004



×







×



×

×

US-Chile 2003



×







×







Canada-Costa Rica 2001



×

×





×



×

×

US-Jordan 2000



×





×

×



×

×

Canada-Chile 1996











×







NAFTA 1994

















×

Sources: TREND, LABPTA, DTA.
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Technical assistance and capacity building
Most agreements with environmental and labour chapters recognise the need for technical
assistance and capacity building. These provisions tend to be incorporated in agreements
where the trading partners have different levels of economic development and regulatory
frameworks. These provisions are either incorporated as a separate chapter (Central AmericaDominican Republic Free Trade Agreement--Labour Cooperation and Capacity Building
Mechanism) or under development cooperation chapters (EU agreements). The provisions are
designed to cover compliance gaps and challenges associated with implementing TSD. The
scope and content of technical assistance provisions differ from agreement to agreement but
mostly entail technical assistance programmes, including the provision of human, technical,
and material resources to strengthen institutions and introduce reforms. For example, under
NAFTA, technical assistance and capacity building focuses on environmental impacts on trade,
and labelling, financing, purchasing of environmentally friendly products, while the US-Peru
FTA focuses on reducing mining pollution, training to reduce pollution and cooperation on
emissions.194 However, technical assistance and capacity building are normally optional.
Commonly cited case studies where capacity building and technical assistance had positive
institutional and legal reforms include the US-Cambodia textile trade agreements and the USCentral America-Dominican Republic Free Trade Agreement.
Regulatory harmonisation/Mutual recognition
Most trade agreements include provisions for mutual or unilateral recognition of conformity
assessment procedures and mandatory technical regulations as part of regulatory cooperation
activities. However, this mostly relates to sector-specific commitments in respect of good
regulatory practices, use of international standards, encouraging or implementing mutual
recognition or more closely aligning the regulatory approaches of the partners. However, not
many trade agreements outside the EU agreements have incorporated regulatory
harmonisation of environmental provisions.195 There are a few exceptions such as NAFTA, the
US-Korea FTA, the Canada-Chile FTA and the CPTPP. The US-Korea agreement is one of
the first FTAs to include a provision on regulatory harmonization in the environmental field. 196
While most countries excluded regulatory harmonisation provisions in their agreements, recent
agreements have subsequently been incorporating harmonisation provisions particularly
relating to environmental standards (New Zealand-Korea FTA, Canada-Chile FTA, and
USMCA among others).
6.1.1.3.

The role of international organisations in implementing TSD provisions

Many agreements contain provisions allowing for consultations with relevant experts and
entities such as the ILO.197 This is particularly prevalent in the US FTAs, that allow the
institutions established under the agreement to request ILO assistance regarding the overall
implementation of the labour provisions or, in the case of certain agreements (e.g., those
194

The World Bank. (2009). Environmental provisions in regional trade agreements: lessons for China. Retrieved
from
https://documents1.worldbank.org/curated/en/217811468011419020/pdf/513160v20white1nt1Policy1Note1final.p
df
195

Morin, J. & Rochette, M. (2017). Transatlantic convergence of preferential trade agreements environmental
clauses. Business Politics, Cambridge University Press.
196

Morin, J. & Rochette, M. (2017).

197

Agustí-Panareda, J. et al. (2014).
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concluded by Canada), authorize the Parties to “establish cooperative arrangements” with the
ILO as well as other organizations.198 Most of the agreements concluded by the US contain
pre-ratification requirements of ILO conventions. For example, in line with US pre-ratification
requirements, Chile ratified eight ILO core conventions and enacted significant reforms to its
labour code, which were drafted with technical assistance from the ILO.199 An analysis of most
of the agreements concluded by the US indicates that enabling the participation of international
organisations in trade agreements strengthens capacity and increases transparency in trading
partner countries. Countries that have implemented reforms through trade agreements with
the US include Jordan, Singapore, Central America-Dominican Republic Free Trade
Agreement- Australia, and Morocco.200 The prevalence of the ILO with regard to labour rights
contrasts with the environmental field, where no international organization fulfils this advisory
role.
In parallel with the analysis of funding allocated to the implementation of TSD provisions in the
next section, the final report will analyse the nature of trade officials’ collaboration with
international organisations, relying on official reports and interviews with both government
officials and international organisations’ representatives.
6.1.1.4.

Civil society participation

Over the past two decades, the proliferation of deep trade agreements with consequences for
businesses, workers and citizens in many regulatory spheres has raised public demands to
democratize the trade policy process. Governments have responded by seeking to increase
transparency in trade negotiations and by giving greater leeway for civil society201 to participate
in trade policymaking at different stages of the decision-making process. To understand the
institutional mechanisms of civil society participation, we start by examining the following
question: who participates and who does not? Section 6.2 will elaborate on stakeholder
selection in practice before analysing modalities of participation.
Among civil society actors, labour unions were long the most common non-business
stakeholder in civil society mechanisms, reflecting the greater prominence of workers’ rights in
the implementation of TSD provisions. However, the expanding scope of TSD provisions
beyond workers’ rights has brought in new actors, among which environmental, human rights,
consumer, indigenous rights and women’s rights organizations. Civil society membership has
often evolved as a result of domestic pressure pushing for new trade linkages (e.g., the creation

198

Agustí-Panareda, J. et al. (2014). Labour provisions in Free Trade Agreements: fostering their consistency with
the ILO standards system.
199

Rogowsky, R.A & Chyn, E. (2007).

200

Rogowsky, R.A & Chyn, E. (2007).

This study uses the definition of the World Bank, which defines civil society as “non-governmental and not-forprofit organizations that have a presence in public life, expressing the interests and values of their members or
others, based on ethical, cultural, political, scientific, religious or philanthropic considerations. Civil Society
Organizations (CSOs) therefore refer to a wide array of organizations: community groups, non-governmental
organizations (NGOs), labour unions, indigenous groups, charitable organizations, faith-based organizations,
professional
associations,
and
foundations.”
World
Bank
(2013),
Defining
Civil
Society
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/CSO/0,,contentMDK:20101499~menuPK:244752~pageP
K:220503~piPK:220476~theSitePK:228717,00.html
201
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of the US Trade and Environment Policy Advisory Committee (TEPAC) in 1994)202, as a
response to government officials’ will to open the policy process and/or their will to prioritize
certain issues. Thus, while recent EU trade policy debates have seen increased participation
among digital rights’ organizations and animal welfare advocates, Canada’s “progressive”
trade policy has encouraged input from women’s rights organizations, indigenous communities
and environmental NGOs thanks to civil society mechanisms that are dedicated to specific
issues.
With regard to eligibility criteria for membership, other countries’ have, like the EU, committed
to a “balanced” set of interests represented in civil society committees.203 In the US, the
requirement that advisory committees be “fairly balanced in terms of point of view”204 has been
subject to litigation by civil society actors, leading them to obtain additional seats in certain
industry trade advisory committees (e.g., committees focused on the chemical industry, as well
as the lumber and wood industry committees). Certain TSD committees, like TEPAC (trade
and environment) in the US, explicitly forbid the participation of registered lobbyists. 205 Despite
these attempts to codify civil society participation, appointments in US trade advisory
committees have not been immune to politicization, as revealed by a 2002 report by the
Government Accountability Office, which provided evidence that the administration of George
W. Bush sought to exclude non-business interests from trade advisory committees.206 Beyond
institutional design and partisanship, common factors of exclusion from civil society
mechanisms pertain to the financial costs of consultation, opposition on ideological grounds,207
as well as technical barriers pertaining to the technicalities of trade law.208
Table 18 provides an overview of specific civil society committees dedicated to the
implementation of TSD provisions in seven selected countries. It shows that stakeholder
selection is primarily FTA-specific and issue-driven.

202 Tamara

Kay and R.L. Evans, Trade Battles. Activism and the Politicization of International Trade Policy, Oxford
University Press, 2018.
203

See e.g. Commission of the European Communities, 2002. Communication from the Commission: Towards a
reinforced culture of consultation and dialogue – general principles and minimum standards for consultation of
interested parties by the Commission, COM(2002) 704, cited in Drieghe et al. (2021).
204

This is under the 1972 Federal Advisory Committee Act (FACA).

Federal Register, “Notice of Continuation and Request for Nominations for the Trade and Environment Policy
Advisory Committee”: https://www.federalregister.gov/documents/2019/10/04/2019-21669/notice-of-continuationand-request-for-nominations-for-the-trade-and-environment-policy-advisory
205

206

2002 GAO Report p. 61-64.

207

Some distinguish insiders from outsiders in trade policy debates, the latter engaging with trade officials to reform
the policy process, while the others contest the logic of globalization and are more prone to direct action to mobilize
against trade agreements. J.B. Velut, “Rapport d’étape sur l’altermondialisme américain”, Politique Américaine,
n°15, 2009-2020, 97-213. Scholte defines four different types of civil society organizations in their relation with the
global economy: “conformist” organisations, which are satisfied with the status quo, “reformist” groups, that accept
globalisation but want to reform it, “rejectionists,” who want to eliminate the global economy altogether, and
“transformists,” who want to use the global economy to bring about a social revolution. J.A. Scholte, Democratizing
the Global Economy: The Role of Civil Society, Coventry (UK), Center for the Study of Globalisation and
Regionalisation, 2004.
For a discussion of the Canadian case, see Robert Wolfe, “Transparency and public participation in the Canadian
trade policy process”, in Mark Halle & Robert Wolfe (eds.), Process Matters: Sustainable Development and
Domestic Trade Transparency, Earthprint Library, 2007, 21-72.
208
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Table 18: Who participates? Civil society inclusion for the implementation and enforcement of
TSD provisions
Civil society
mechanisms

Issues

Domestic
Advisory
Groups

Social and
environmental
issues

Civil Society
Forum

Social and
environmental
issues

Level

Membership

Scope: FTAspecific or
cross-FTAs

EU-level

Unions, NGOs,
business

FTA-specific

Transnational

Unions, NGOs,
business

FTA-specific

EU

Labour

National

Unions, NGOs,
business,
academic
experts

Canada

Issue-based
mechanisms,
including for
CETA DAG and
Civil Society
Forum (CSF)

Social and
environmental
issues

National for
DAG,
transnational
for CSF

In CETA DAG:
Unions, NGOs,
business,
academic
experts

FTA-specific

New
Zealand

No formal civil
society
mechanism (ad
hoc
consultations)

Social and
environmental
issues

National

Unions, NGOs,
business,
academic
experts etc.

FTA-specific

Chile

No formal civil
society
mechanism (ad
hoc
consultations)

Social and
environmental
issues

National

Unions, NGOs,
business,
academics etc.

FTA-specific

Australia

No formal civil
society
mechanism (ad
hoc
consultations)

Social and
environmental
issues

National

Unions, NGOs,
business,
consumer
organisations,
academics

FTA-specific

Switzerland

EFTA
Consultative
Committee (and
broader ad hoc
consultations)

Labour and
social issues

Regional
(EFTA
countries)

Unions,
business

Cross-FTAs, but
not trade
specific

US

National
advisory
committee

Cross-FTAs
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Japan

No formal civil
society
mechanism,
except for EUJapan DAG and
Civil Society
Forum (CSF)

Social and
environmental
issues

National for
DAG,
transnational
for CSF

Unions,
business, NGOs

FTA-specific

The table above reveals that with the exception of the US, civil society participation is largely
FTA-specific. Or, to put it differently, it is rarely institutionalized across several FTAs. Although
many countries openly support the participation of non-state actors in trade policymaking,209
they tend to resort to ad hoc consultations on the implementation of trade agreements instead
of formal civil society committees like EU domestic advisory groups. The US and Switzerland
do have dedicated civil society committees across FTAs. For instance, the National Advisory
Committee for Labour Provisions in US Free Trade Agreements is composed of 12 members
divided between public experts, trade union members and business representatives. Other
countries like Canada or Japan do not have permanent cross-FTA civil society mechanisms
but have experimented more institutionalized forms within the framework of their FTA with the
EU. Civil society organizations also participate in enforcement mechanisms, most notably via
public submissions for non-compliance. The latter are discussed in the next section.
Preliminary conclusions: implementation provisions
The comparative analysis of TSD provisions across the seven selected countries shed light on
four important dimensions of implementation mechanisms. First, the most common institutional
mechanism to deploy FTAs consists of joint committees and/or national contact points typically
comprised of government officials at the cabinet or ministerial level. These institutions often
deal with labour and environmental issues jointly, although there are cases of specific
subcommittees in charge of overseeing labour or environmental issues. The creation of
independent governmental bodies to monitor TSD provisions as in the NAFTA case are an
exception to the rule.
Second, even for sanction-based enforcement models like in Canada and the US, cooperation
remains the watchword for the implementation of TSD provisions, as illustrated by the
prevalence of cooperation provisions in the selected FTAs’ labour and environmental
provisions. Explicit references to technical assistance and capacity-building programmes are
much less common among the seven countries. They primarily feature in Canadian and US
FTAs, but are also included in some recent agreements signed by Australia, New Zealand and
Switzerland. Unexpectedly, the economic development level of a trade partner country is not
the only factor driving the inclusion of technical assistance and capacity-building provisions, to
the extent that “North-North” FTAs can include such provisions, whereas “North-South” FTAs

See e.g. Government of Canada, ”Trade Policy 101” and especially “Canada’s inclusive approach to trade”,
available
at:
https://www.international.gc.ca/trade-commerce/trade_topicsdomaines_commerce/policy_101_fondements_politique.aspx?lang=eng; European Free Trade Association
(EFTA), “Trade and Sustainable Development: EFTA’s Experience and Outlook”, November 2020, available at
https://www.efta.int/sites/default/files/documents/free-trade/EFTA-Sustainable-Development_%20EFTAsexperience-and-Outlook_Website-report.pdf
209
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may not. Commitments to regulatory harmonisation is even less common outside US and
Canadian FTAs.
Third, the comparative analysis of TSD provisions shows that references to international
treaties are common for labour, social and environmental standards in most selected FTAs,
but that the most frequent international organization referred to remains the ILO. Many
agreements contain provisions allowing for consultations with the ILO, whether for assistance
with ILO conventions at the pre-ratification stage, or more marginally during labour disputes
(see enforcement section). In practice and as Section 6.2 illustrates, ILO assistance has been
particularly effective to push developing countries to ratify ILO conventions at the preratification stage. The pre-eminence of the ILO for the implementation of labour standards
contrasts with the environmental field, where no international organization fulfils a comparable
advisory function.
Fourth, among the seven countries under study, civil society participation is rarely
institutionalized and harmonized across several FTAs. Although many countries openly
support the participation of non-state actors in trade policymaking, they tend to resort to adhoc consultations on the implementation of trade agreements instead of formal civil society
committees like EU domestic advisory groups.
6.1.2.

Enforcement provisions

The enforcement mechanisms of TSD provisions have often been at the centre of policy
debates, at times obscuring important implementation questions discussed in the previous
section. The following section presents a granular analysis of the legal mechanisms under
which trade agreements are enforced. In this prospect, this section examines the seven
selected countries’ approach to enforcement with respect to both environmental and labour
provisions.
6.1.2.1.

Country-based approach

Australia
The three agreements to which Australia has been party with significant labour provisions are
the Australia-US Free Trade Agreement (AUSFTA) (2002), the CPTPP, and the Australia-Peru
FTA. The first two were templates that Australia signed onto. The Australia-Peru FTA
represents Australia’s own negotiated version of labour and environmental chapters, which
rely substantially more on consultation and soft obligations.
The AUSFTA’s provisions are consistent with the Generation Three Agreements of the US.210
That is, it contains language that each Party shall strive to ensure that it recognizes ILO rights
and principles at work; and strive to ensure that it does not derogate its labour laws as an
encouragement for trade with the other Party. It also contains the obligation that each Party
shall not fail to effectively enforce its labour laws, through a sustained or recurring course of
action or inaction, in a manner affecting trade.
The CPTPP adopts the US model of enforceable provisions, including the commitments to
“adopt and maintain in its statutes, practices thereunder” the core ILO rights; a non-derogation
clause that also explicitly applies to Export Processing Zones (EPZs); and a requirement that
210
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“No Party shall fail to effectively enforce its labour laws [and environmental] laws through a
sustained or recurring course of action or inaction.” Violations of the core obligations must be
in a manner affecting trade or investment between the Parties.
The CPTPP also subjects the provisions of the labour and environmental chapters to the
standard dispute settlement procedures that are applicable to other chapters. These entail, in
the case of labour, that the Parties first enter into labour consultations upon the request of
another Party. If consultations under the labour chapter fail to resolve the matter, the Parties
may proceed to the CPTPP’s dispute settlement process. In the case of environmental
disputes, there are three levels of consultations that must be completed before the dispute
settlement chapter can be utilized.211 The dispute settlement process includes the
establishment of a panel of experts that issues a report based on its findings. If the respondent
party does not eliminate the non-conformity identified by the Panel, the complaining Party can
seek other remedies. Remedies include compensation by the respondent Party, if it can be
agreed upon, or suspension of benefits if it cannot be. These might include raising tariffs,
preferably on the same “subject matter” as was implicated in the complaint.
The CPTPP is an enhanced version of Generation Four of US agreements. It contains the
standard enforcement provision that is enhanced in that it explicitly includes provisions on
forced labour, as well as a provision encouraging corporate social responsibility on the part of
firms in signatory countries.
The Australia-Peru FTA provides that the Parties shall “endeavour to adopt and maintain in
their labour laws and practices thereunder, the principles as stated in the ILO Declaration”;212
that “Neither Party shall fail to effectively enforce its labour laws”, including those related to the
ILO Declaration and its Follow Up, “through a sustained or recurring course of action or
inaction, in a manner substantially affecting trade or investment between the Parties”;213 and
that neither Party derogates from its labour laws implementing the ILO core rights.214 Finally, it
provides that each Party will provide procedural guarantees to its citizens that they have
access to impartial tribunals to enforce their labour laws with due process of law.215
In addition to these agreements, Australia has concluded a workplace placement training MOU
with Indonesia as part of its Comprehensive Economic Partnership Agreement to enable shorttime skills training,216 and has included a labour mobility provision in Pac Agreement on Closer
Economic Relations (PACER Plus) (concluded on 20 April 2017).
With regards to the enforcement of environment provisions, the environment chapter in the
AUSFTA reflects the Generation Three environmental provisions discussed in the US
Section.217 The agreement provides that “neither Party shall fail to effectively enforce its
These include “environmental consultations,” “senior representative consultations”, and finally “ministerial
consultations. See TPP Agreement (as incorporated into CPTPP Agreement) Arts 20-22.
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environmental laws, through a sustained or recurring course of action or inaction, in a manner
affecting trade between the Parties...” Only this provision is subject to the dispute settlement
chapter.
The CPTPP’s core obligation is that no Party shall fail to effectively enforce its environmental
laws through a sustained or recurring course of action or inaction in a manner affecting trade
or investment between the Parties, after the date of entry into force of this Agreement for that
Party.218 In addition, “a Party shall not waive or otherwise derogate from, or offer to waive or
otherwise derogate from, its environmental laws in a manner that weakens or reduces the
protection afforded in those laws in order to encourage trade or investment between the
Parties.”219 Finally, the Parties also undertake to “take measures” to control production and
consumption of ozone damaging substances,220 and prevent the pollution of the marine
environment from ships.221
The Peru-Australia FTA has relatively non-binding commitments. It provides that each Party
shall “strive to ensure” that its environmental laws and policies encourage high levels of
environmental protection and continue to improve its respective levels of environmental
protection,”222 and a non-derogation clause subject to the sovereign rights of each Party that it
“is inappropriate to encourage trade or investment by weakening or reducing the protection
afforded in their respective environmental laws”.223
Public submission
The AUSFTA requires that the Parties include procedures for “interested persons to request
the Party’s competent authorities to investigate alleged violations of its environmental laws.”224
The CPTPP provides that each Party shall provide a mechanism for the “receipt and
consideration of written submissions from persons of that Party regarding its implementation
of this Chapter”.225 The chapter also provides that “if a submission asserts that a Party is failing
to effectively enforce its environmental laws and following the written response to the
submission by that Party”, then a Party can make a request to the Committee on Environment
to discuss the submission and to consider whether the matter would benefit from cooperative
activities. The Australia-Peru FTA has no explicit public submission procedures.
Dispute settlement
In the AUSFTA, the same dispute settlement procedures apply to the environmental chapter
as to other chapters. The dispute may proceed to those procedures only after environmental
consultations between the Parties have failed to resolve the matter. A monetary assessment
is the primary remedy available. As is consistent with other third-generation US FTAs, the
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monetary assessment, capped at $15 million dollars adjusted for inflation, is the sole remedy
available for labour and environmental matters. The assessment is to based on a set of criteria
set out in the dispute settlement chapter.226
The CPTPP provides for an escalating set of consultations beginning with “environmental
consultations”, escalating to Senior Representative Consultations, and then Ministerial
Consultations.227 Only then, can the Parties resort to the Dispute Settlement Chapter, where
remedies are available including suspension of benefits. The Australia-Peru FTA does not
provide for any dispute settlement procedures,228 only for consultations and an “every attempt
to arrive at a mutually satisfactory resolution” standard.229
Canada
The primary enforceable components of most Canadian labour agreements require the Parties
to “ensure that its labour law and practices embody and provide protection for the following
internationally recognized labour principles and rights, particularly bearing in mind their
commitments as members of the ILO to the 1998 ILO Declaration on Fundamental Principles
and Rights at Work:
(a) freedom of association and the effective recognition of the right to collective
bargaining;
(b) the elimination of all forms of forced or compulsory labour;
(c) the effective abolition of child labour and, for the purposes of this Chapter, a prohibition
on the worst forms of child labour;
(d) the elimination of discrimination in respect of employment and occupation;
(e) acceptable minimum employment standards, such as minimum wages and overtime
pay, for wage earners, including those not covered by collective agreements;
(f) the prevention of occupational injuries and illnesses, and compensation in cases of
injuries or illnesses; and
(g) non-discrimination in respect of working conditions for migrant workers.
These rights are explicitly derived both from the 1998 ILO Declaration, as well as the ILO’s
Decent Work Agenda. These are more expansive than those listed in the US FTAs.
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AUSFTA, Art 21.12.2. These include:
(a) the bilateral trade effects of the Party’s failure to effectively enforce the relevant law;
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The agreements also contain non-derogation clauses, which provide that each Party “shall not,
as a means to encourage trade or investment, waive or otherwise derogate from its labour
laws in a manner that weakens or reduces adherence to” the principles and rights enumerated
in the agreement. Finally, the agreements also generally provide, under the heading of
“government enforcement action,” that each Party shall promote compliance with and
effectively enforce its labour law through appropriate government action.
Dispute settlement
Generally, the agreements provide for an escalating process starting with consultations.
Sometimes there is an article that provides for “labour consultations,”230 sometimes for
ministerial consultations231, and sometimes for both.232 The highest-level consultations are to
be completed within 180 days.
Then the Parties have the right to request a review panel, which is generally composed of three
panellists. The panel first reviews if the matter is “trade related,” and if so then proceeds to the
merits of the case. Parties may request a review based on the claim that another party has
violated its obligations described earlier. The panel is to conduct a hearing that is open to the
public, unless the Parties agree otherwise. Thus, there is a presumption of transparency, but
the Parties can choose to make the proceedings closed.
Remedies
The panel has 90 days to issue an initial panel report, which it gets comments back on from
the Parties. Then it has 60 days to issue a final report. If the panel determines there has been
non-compliance, the Parties may develop a “mutually satisfactory action plan to remedy the
non-compliance.”233 If the Parties are unable to decide on an action plan, or if there is a failure
to implement the action plan, one of the Parties can request to the national contact point that
the panel be reconvened to determine if there should be a monetary assessment.
The monetary assessment is the sole remedy available, and is to reflect “a determination of
the estimated costs of implementing the action plan or, in the absence of an action plan, other
appropriate measures to remedy the non-compliance.”234
Jurisdiction and applicability
It is worth noting that because of Canada’s federal system of labour law, Canada is to submit
a list of provinces that opt in to the agreement, such that a panel may not be requested if the
matter relates to a labour law in a province that has not opted to be bound by the agreement.235
Public submissions
The agreements provide for “public communications,” that allow for submissions by nationals
of each Party to submit communications and complaints related to the obligations undertaken
by each Party.236 The agreements also provide for a set of criteria that are to be followed and
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promulgated for the submission and receipt of public communications.237 Canada has
published those procedures on its government’s website.238 The primary criteria for a
submission to be received are that a Canadian National:
1) explains how the “matters complained of may constitute non-compliance,” and specifically:
“describe the failure by the Party being complained against to effectively enforce its labour law
or that its labour laws and practices thereunder do not embody and provide protection for the
internationally recognized labour principles and rights;” and
2) indicate that relief has been sought under the domestic laws of the Party being complained
of.
Once the submission is received, the National Administrative Office (NAO) has 60 days to
decide whether or not to accept it for review based on the extent to which it meets the provided
for criteria. If it is accepted for review, the NAO aims for a report within 180 days. The guidelines
specifically note that the examination could include meetings with the submitters and other
interested parties, public meetings or consultations, appointment of an independent reviewer,
and requests for additional information. This could include information from experts,
academics, constants and other interested individuals or organizations. Notably, the NAO shall
make a list of all public communication - accepted or declined - made publicly available.
CPTPP
Canada is a party to the CPTPP, which was highly influenced by the US approach to labour
chapters, despite the fact that the US eventually withdrew from the agreement. The CPTPP
adopts the US model of enforceable provisions, including the commitments to “adopt and
maintain in its statutes, practices thereunder” the core ILO rights; a non-derogation clause that
also explicitly applies to EPZs; and a requirement that “No Party shall fail to effectively enforce
its labour laws through a sustained or recurring course of action or inaction in a manner
affecting trade or investment.”
Note that there is a subtle difference in wording in the enforcement of labour laws Article that
makes the obligation more forceful and direct than the “A Party shall not fail to effectively
enforce” phrasing that is used in other US Labour chapters. The agreement also includes a
separate Article on forced and compulsory labour.239
Finally, the CPTPP is perhaps most notable for the fact that the signatories had all agreed to
a dispute settlement system that was potentially applicable to the entire labour chapter. This
is a unique instance for all the signatories, including Canada, which arguably has a more
enforceable set of dispute settlement procedures than other signatories do.
Canada’s approach to enforcement and dispute settlement in its environmental chapters is one
primarily of cooperation without recourse to trade remedies. Its dispute settlement processes
are not designed to result in confrontational arbitration, but rather to compel the Parties to
arrive at a mutually satisfactory result based on consultations, and then if necessary a panel
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review and report.
Public submissions
The ability to receive public submissions varies by agreement. For example, CETA provides
that there be a public submission process in which “Each Party shall be open to receive and
shall give due consideration to submissions from the public on matters related to this Chapter,
including communications on implementation concerns. Each Party shall inform its respective
civil society organizations of those communications through the consultative mechanisms
referred to in Article 24.13.5.”240
However, the Canada-Ukraine agreement (2017), for example, provides for a seemingly lesser
level of consideration, providing that “An interested person residing in or established in the
territory of either Party may submit a written question to either Party through its National
Contact Point, indicating that the question is being submitted pursuant to this Article regarding
a Party’s obligations under this Chapter. The Party receiving the question shall acknowledge
the question in writing, forward the question to the appropriate authority and provide a
response in a timely manner.241
Enforcement processes
The enforcement provisions in the environmental chapters of Canada’s trade agreements vary
in some small ways, but generally rely on two central prongs. First, there is a consultation
process. At the lowest level, consultations may begin between the Parties upon written request
to the national contact point of the other party.242 If those consultations do not resolve the
matter, a Party may request consultations at the Ministerial level. Those consultations are to
be completed within 120 days.
Notably, consultations at both levels are assumed to be confidential.243 A notable difference in
the CETA agreement is that the results of consultations are to be made public, and there is no
explicit requirement that consultations themselves remain confidential.244
In more recent agreements,245 if those consultations do not resolve the matter, then the
requesting Party may request the formation of a Review Panel. The review panel is empowered
to “issue a report making recommendations for the resolution of the matter.”246 The review
panel is to be chosen.
In the Canada-Honduras Agreement, a panel may be formed if a Party “considers the
consultations have not satisfactorily addressed the matter and that: (a) there is a persistent
pattern of failure by the other Party to effectively enforce its environmental law in accordance
with Article 4 (Compliance with and Enforcement of Environmental Law); or (b) there is a
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breach of Article 5 (Non-derogation).”247
The Canada-Ukraine agreement does not limit the panel’s review to violations of the failure to
enforce or non-derogation clauses, but rather more generally, any matters from the “relevant
provisions” of the environmental chapter.248 CETA also follows this more general model.249
At the panel review process level, the panel is required to not only receive written and oral
submissions from the Parties,250 but also to ensure that “a non-governmental organization,
institution, or person in the territory of either Party with information or expertise relevant to the
matter at issue has the opportunity to provide written submissions to the Review Panel;”251 and
that at least one public hearing be held before the panel.252
After providing opportunity for comment and response, a panel issues its final report on its
finding of fact and its determination if a Party has violated its obligations under the Agreement,
the timelines of which are prescribed. The final report is to be made public.
Chile
When it comes to the enforcement of TSD provisions, Chile’s trade agreements differ both in
accordance to trade partners, as well as with respect to labour provisions versus environmental
provisions. With regards to the latter, the Canada-Chile FTA of 1995 includes reference to
most enforceability tools and dispute settlement mechanisms. Interestingly, while it includes a
commitment to implement MEAs, it does not include a commitment to ratify MEAs, and
conserves the right of non-derogation from domestic laws. However, provisions are included
for enforcement via a specific dispute settlement mechanism designed for environmental
issues. Moreover, the agreement allows for public submissions for non-compliance, state-tostate consultation and legal arbitration. It employs a panel of experts and calls for sanctions in
the case of non-compliance as well as remedies to those impacted by the lack of compliance.
However, over time Chile’s FTAs have included less enforcement provisions for environmental
issues. For example, the US-Chile FTA of 2003 was similar to its agreement with Canada,
except for the exclusion of legal arbitration or remedies for those impacted by failure to comply
with environmental provisions. In 2006, Chile completed negotiations for an agreement with
Colombia, only including a commitment to implement MEAs (but not ratify), public submissions
for non-compliance, state-to-state consultations, and the use of a panel of experts. It did not
mention either sanctions or remedies for failure to comply, any specific DSM, or legal
arbitration. However, the two most recent of the selected FTA’s - its agreement with Uruguay
(2016) and Argentina (2017) - both include identical enforcement provisions. Namely, nonderogation from domestic law, commitments to implement MEAs (but not ratify), a specific
DSM for environmental provisions, state-to-state consultations, and the use of a panel of
experts.
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With regards to the enforcement of labour provisions, Chile’s approach is similar to its
enforcement of environmental provisions. Its first 1995 agreement with Canada includes
reference to most enforceability tools and a commitment to implement ILO conventions (but
not ratify them). Moreover, it includes a specific DSM, state-to-state consultations, public
submissions for non-compliance, the use of a panel of experts, and legal arbitration. However,
it does not reference non-derogation from domestic law, and while it provides remedies to
those impacted by non-compliance, it does not include provisions on the use of sanctions.
Similarly, Chile’s agreement with the US is identical to that with Canada, except for it maintains
non-derogation from domestic law, and does not include the capacity for public submissions
on non-compliance. Finally, Chile’s approach to the enforcement of labour issues in its
agreement with Colombia reflects the least provisions as it only includes non-derogation from
domestic law.
Japan
Between the two selected FTAs that Japan has negotiated between 2007 and 2015, there has
been little progress in its approach to enforcement of both environmental and labour provisions.
In fact, with regards to the latter, its 2007 FTA with Thailand included none of the enforcement
provisions discussed in this section, and its 2015 FTA with Mongolia further included a
provision on non-derogation from domestic law. However, enforcement with regards to
environmental provisions was more prominent in the 2007 Japan-Thailand FTA with a
commitment to implement MEAs (but not ratify), state-to-state consultations, and the use of a
panel of experts, while maintaining non-derogation from domestic law. The 2015 JapanMongolia FTA likewise committed to both the implementation of MEAs as well as nonderogation from domestic law, but excluded any specific DSM, public submissions for noncompliance with labour provisions, the capacity for state-to-state consultations, the use of
sanctions, and the provision of remedies.
New Zealand
New Zealand’s approach to enforcement differs both in accordance to trade partners, as well
as with respect to labour provisions versus environmental provisions, where the latter tends to
reflect a greater number of enforcement provisions. The 2005 New Zealand-Thailand FTA, for
example, includes commitments to implement MEAs (but not ratify), a specific DSM for
environmental issues, state-to-state consultation, the use of a panel of experts, and remedies
for those impacted by non-compliance with environmental provisions. However, the same trade
agreement does not include any of the same enforcement provisions when it comes to labour
issues. However, the 2009 FTA with Malaysia includes the equivalent enforcement provisions
for both environmental and labour issues. Namely, commitments to implement MEAs and ILO
Conventions (but not ratify), state-to-state consultations, and the use of panel experts for
issues on compliance with environmental and labour provisions.
With regards to enforcement of environmental provisions, the 2010 New Zealand-Hong Kong
FTA only commits the trade partners to implement MEAs, while the 2013 agreement with
Taiwan commits both Parties to implement MEAs, includes provisions for state-to-state
consultation, the use of a panel of experts and remedies for those impacted by a failure to
comply with environmental provisions. The 2015 Korea–New Zealand FTA goes further by
including commitments to implementing MEAs, a specific DSM for environmental provisions,
public submissions for non-compliance, state-to-state consultations, the use of a panel of
experts, as well as remedies.
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While the approach to enforcement of labour provisions in the 2010 New Zealand–Hong Kong
FTA includes state-to-state consultations and the use of a panel of experts, it does not commit
both Parties to implementing the ILO Conventions, provide a specific DSM, allow for public
submissions of non-compliance, or implement sanctions or remedies in the case of noncompliance. Finally, the 2013 New Zealand-Taiwan FTA and the 2015 New Zealand-Korea
FTA are similar in their scope of enforcement provisions for labour issues as both reference
non-derogation from domestic law, provide for state-to-state consultations, and the use of a
panel of experts. However, 2015 FTA with Korea also commits both parties to implement the
ILO Conventions.
Switzerland
Unlike the other selected countries, Switzerland employs the same enforcement provisions
across its trade agreements with different trading partners. With regards to the enforcement of
environmental provisions, Swiss FTAs between 2011 and 2016 commit both Parties to
implement MEAs (but not ratify), include a specific DSM for compliance with environmental
provisions, provide for state-to-state consultations, call for the use of a panel of experts, but
maintain non-derogation from domestic law. However, trade agreements do not allow for public
submissions for non-compliance with environmental provisions, legal arbitration, sanctions for
non-compliance or remedies for those impacted.
With regards to the enforcement of labour provisions, Switzerland’s FTAs between 2011 and
2016 stand out in their inclusion of a provision committing trade partners to both ratify and
implement ILO Conventions. However, while they likewise include a specific DSM for
compliance with labour provisions as well as state-to-state consultations and the use of a panel
of experts, they do not allow for public submissions on non-compliance, legal arbitration,
sanctions, or remedies for those impacted.
United States
To understand the evolution of labour and environment chapters in US and other trade
agreements, this section will begin with an overview of NAFTA, and its labour side agreement,
the North American Agreement on Labour Cooperation (NAALC), as well as its environmental
agreement, the North American Agreement on Environmental Cooperation (NAAEC). It will
follow with a description of the 2002 Trade Act, the May 10th Agreement, the 2015 TPA, and
finish with the USMCA (Figure 1).
Figure 1: Evolution of labour provisions
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First generation: the NAFTA model
NAFTA was the first trade agreement to include labour and environmental provisions as part
of the overall negotiated agreement. These were included not as integral elements of the
agreement, but rather as side agreements with their own procedures. Because these
agreements created a framework set of language and institutional processes, it is worth
spending some time reviewing them here.
The NAALC’s primary obligations called on the parties to broadly ensure that its labour laws
and regulations provide for “high labour standards, consistent with high quality and productivity
workplaces, and shall continue to strive to improve those standards in that light.253”
Furthermore, each government was “to promote compliance with and effectively enforce its
labour law through appropriate government action,”254 Labour law was broadly defined to
encompass 11 specified areas of labour regulation.255
However, whereas these were substantive obligations of the agreement that could be the
subject of consultations, the NAALC dispute settlement provisions were limited to occupational
safety and health, child labour, or minimum wage technical labour standards. For these
provisions, the enforcement provisions were different from that of the main agreement. Here,
the standard to have been met is an “alleged persistent pattern of failure by the Party
complained against to effectively enforce its occupational safety and health, child labour or
minimum wage technical standard that is 1) trade-related;256 and 2) covered by mutually
recognized labour laws”.257 The limited access to dispute settlement processes and the
limitations of its scope would become a significant point of contention and change in
subsequent FTAs.
With regards to the enforcement process, the starting point was consultations between the
Parties, beginning at the national level. The NAALC established a Commission for Labour
Cooperation (CLC), which was comprised of a Ministerial Council (Council), and a Secretariat
made up of a full time staff. Each Party also had a National Administrative Office (NAO) that
provided for mechanisms for third parties to submit complaints, called “public communications.”
These could be used as a basis to start the consultation process on labour matters. If lower
level consultations were not successful, the Parties could request a Ministerial Consultation.
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Art 49. These include: freedom of association and protection of the right to organize; the right to bargain
collectively; the right to strike; prohibition of forced labour; labour protections for children and young persons;
minimum employment standards, such as minimum wages and overtime pay, covering wage earners, including
those not covered by collective agreements; elimination of employment discrimination on the basis of grounds such
as race, religion, age, sex, or other grounds as determined by each Party's domestic laws; equal pay for men and
women; prevention of occupational injuries and illnesses; compensation in cases of occupational injuries and
illnesses; protection of migrant workers.
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2.
that compete, in the territory of the Party whose labour law was the subject of ministerial consultations
under Article 22, with goods or services produced or provided by persons of another Party.“
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Ministerial Consultations could relate to any matter within the broad scope of the agreement.258
If Ministerial Consultations failed, a Party could request that there be convened an “evaluation
committee of experts (ECE)” composed of three outside experts. However, at this level,
examinations were limited to an analysis of “patterns of practice by each Party in the
enforcement of its occupational safety and health or other technical labour standards.259”
These were a subset of labour issues that excluded freedom of association, the right to bargain
collectively, and the right to strike.260 When a Party has requested the Council to convene an
ECE, the Council is required upon request of a Party to select an independent expert that
would rule on whether the matter is trade-related or covered by mutually recognized labour
laws.261
Once this report was issued, the dispute settlement process between Parties was permitted to
move forward if requested. The NAALC provided that a Party could initiate this process with
the request of a consultation “regarding whether there has been a persistent pattern of failure
by that other Party to effectively enforce such standards in respect to the general subject matter
addressed in the report.”262 The agreement further qualified this standard by noting that a Party
has not failed to effectively enforce its occupational safety and health, child labour or minimum
wage technical labour standards; or to fail to effectively enforce labour laws if the action
reflected a “reasonable exercise” of regulatory discretion, or resulted from a good faith decision
to allocate resources based on higher priorities.263 This qualification, as many noted, was a
significant caveat that vitiated the effectiveness of the already delimited standard.
If Ministerial Consultations were not successful, the Ministerial Council would be required to
convene and try to resolve the matter promptly. It may call on technical advisers or expert
groups, try and mediate, or make recommendations, which can be made public.264 If after 60
days there is no resolution, the Council was required, upon written request of a Party and a
two-thirds vote, to request the convening of an arbitral panel. Some commentators have
suggested that the two-thirds requirement made the convening of a panel difficult to realize.265
The arbitral panel was to determine the matter where an “alleged persistent pattern of failure
by the Party complained against to effectively enforce its occupational safety and heal, child
labour or minimum wage technical standard is 1) trade-related; and 2) covered by mutually
recognized labour laws”.266 Again, only matters relating to child labour, minimum wage, and
health and safety could rise to this level. Remedies available included possible monetary fines
of no more than $20 million if a Party did not comply with an action plan within the first year,
258

The Council was composed of the labour ministers of the three parties.

Art 23. An interesting aspect of the consultation process was that third parties that consider it “has a substantial
interest” in the matter was entitled to participate in the consultation [Art 27(3)].
259

260

See Art 49.

261

Annex 23.

262

Art 27.

263

Art 49.

264

Art 28.

265

David A. Gantz, The US-Mexico-Canada Agreement: Labour Rights and Environmental Protection, Baker
Institute Report, June 13, 2019, available at https://www.bakerinstitute.org/media/files/researchdocument/62174e56/bi-report-061319-mex-usmca-4.pdf
266

Art 29.
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and then any subsequent assessment was to be no greater than 0.007 percent of total trade
in goods between the Parties in question.267 However, as some critics noted, those monetary
fines were to be then spent on improving the labour law enforcement of the Party that was
found in violation. Thus the funds were to effectively be spent on programs of the Party paying
it. Finally, if a Party was found to not be paying an assessed monetary fine, a Party could be
authorized by a panel to suspend benefits by means of tariff increases at a comparable level
of the assessed fine.268 The result of the NAALC’s institutional process was that no case ever
moved beyond the initial state of Ministerial Consultations despite there having been some 40
cases filed with NAO offices.269
As it did with labour matters, US Congress has made environmental provisions a principal
negotiating objective in US trade policy.270 Similarly, to the construction of its labour provisions,
US FTAs currently provide that a Party shall:
1) “not fail to effectively enforce its environmental laws in a manner affecting trade and
investment;
2) Not waive or derogate from environmental laws to promote trade or investment
3) Adhere to certain multilateral environmental agreements;
4) Develop mechanisms to enhance environmental performance
5) Retain the right to exercise “reasonable” or bona fide” exercises of discretion in
enforcement.”271
With regards to environmental provisions, these principle components of US FTAs have
evolved since the NAAEC. As the name suggests, the NAAEC emphasized cooperative
activities, although it did also contain a dispute settlement process similar to the labour process
that could levy a monetary assessment, with a trade remedy as a last resort.
Second Generation: post NAFTA
While the NAALC stayed in effect until NAFTA’s replacement by the USMCA in 2020, US
labour provisions changed in subsequent agreements, partly in response to the critiques of the
NAALC model.
The next agreement to include labour provisions was not an FTA, but rather a more limited
bilateral textile trade agreement with Cambodia. The exceptional nature of this agreement, its
quota based incentive system, and the factory-monitoring program that it created will be
addressed in a text box in the Draft Final Report. A 2001 FTA with Jordan, however, was
unique in that it included the first labour provision to be directly incorporated into a US FTA.
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Annex 39.

268

Art 41.

269

Department of Labour, Submissions on NAALC, accessed at https://www.dol.gov/agencies/ilab/submissionsunder-north-american-agreement-labour-cooperation-naalcprint?combine=&field_naalc_office_target_id=All&field_status_target_id=All&field_issue_target_id=All&items_per_
page=10&page=3
TPA 2015. The objective is “to ensure that trade and environmental policies are mutually supportive and to seek
to protect and preserve the environment and enhance the international means of doing so, while optimizing the use
of the world’s resources” 19 USC 4201(5).
270

271

See CRS, 2021, at 1.
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The language used in Jordan and in several subsequent FTAs adopted the fairly weak and
aspirational language of “strive to ensure.” Specifically, the agreement calls on the Parties
to ”strive to ensure” that they would a) recognize the core ILO rights and principles at work, as
well acceptable conditions of work including minimum wages, hour of work, and health and
safety; and that the Parties’ laws provide for labour standards consistent with those rights and
to improve them272. However, there is no specific material requirement that ILO Conventions
be ratified or reflected in each Party’s laws. The agreement also requires each Party to “strive
to ensure that it does not waive or otherwise derogate from, or offer to waive or otherwise
derogate from, such laws as an encouragement for trade with the other Party.”273 The FTA also
contains more obligatory language that “[a] Party shall not fail to effectively enforce its labour
laws, through a sustained or recurring course of action or inaction, in a manner affecting trade
between the Parties”274 ”275 Labour laws are defined to be those statutes and regulations that
are directly related to internationally recognized labour rights276.
With regards to the enforcement of environmental provisions, the NAAEC was followed by the
US-Jordan FTA, which included a provision that required that “A Party shall not fail to effectively
enforce its environmental laws,277 through a sustained or recurring course of action or inaction,
in a manner affecting trade between the Parties”.278 The provision was subject to the same
dispute settlement procedures as the rest of the agreement.
Third Generation FTAs: TPA 2002
Following the Jordan FTA, which was negotiated during the Clinton administration, a third
generation of agreements was negotiated based on the negotiating objectives spelled out in
the Trade Promotion Authority Act of 2002. These included seven FTAs concluded with 12
countries.279 In these agreements, the “strive to ensure” language was retained. But an
important change was that the provision that “[a] Party shall not fail to effectively enforce its
labour laws, through a sustained or recurring course of action or inaction, in a manner affecting
trade between the Parties, after the date of entry into force of this Agreement,”280 would
272

Jordan FTA, Article 6(3).

273

Id at 6(2).

274

Id at 6(4)(a).

275

Id at 6(4)(a).

276

These included: (a) the right of association; (b) the right to organize and bargain collectively; (c) a prohibition
on the use of any form of forced or compulsory labour; (d) a minimum age for the employment of children; and
(e) acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety and
health.
Environmental Laws were defined to be those whose “primary purpose… is the protection of the environment,
or the prevention of a danger to human, animal, or plant life or health, through:
277

(a) the prevention, abatement or control of the release, discharge, or emission of pollutants or environmental
contaminants;
(b) the control of environmentally hazardous or toxic chemicals, substances, materials and wastes, and the
dissemination of information related thereto; or
(c) the protection or conservation of wild flora or fauna, including endangered species, their habitat, and specially
protected natural areas in the Party's territory, US-Jordan FTA Art 5(4).
278

US-Jordan FTA Art 5(2).

279

These include Chile, Singapore, Australia, Morocco, Bahrain, Oman, and the six CAFTA-DR countries.

280

See e.g. US Chile FTA Art 18.2, 18.6(7).
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become subject to a specialized dispute settlement process, starting with the US-Chile FTA
(2004). Labour laws were defined in the agreements to be a Party’s statutes or regulations that
were “directly related” to: the right of association; the right to organize and bargain collectively;
a prohibition on the use of any form of forced or compulsory labour; a minimum age for the
employment of children and the prohibition and elimination of the worst forms of child labour;
and acceptable conditions of work with respect to minimum wages, hours of work, and
occupational safety and health.281
The dispute settlement process was a compromise between the NAALC model and the Jordan
model. Labour disputes were to be preceded by specialized consultations provided for in the
labour chapters at lower level governmental levels, and then at the ministerial level before
dispute settlement procedures could be resorted to. The labour chapters provided that a
specialized roster of labour specialists would be appointed in case there would be a labour
chapter dispute,282 which also included the standard consultations. Finally, should the dispute
rise to an arbitral panel, the remedies are limited to a monetary assessment with a maximum
of $15 million, like in the NAALC, to be paid towards labour initiatives. 283 Only if the monetary
assessment were not paid could a Party resort to other suspensions of benefits.284
The 2002 Trade Promotion Authority provided that all trade agreements were to include an
environmental provision that included the language, “A Party shall not fail to effectively enforce
its environmental laws,285 through a sustained or recurring course of action or inaction, in a
manner affecting trade between the Parties”.286 At the same time, this requirement was
modified by the right of each Party to exercise discretion and to make bona fide decisions
regarding allocations of resources.287 The Agreements also contain “strive to ensure”
obligations to not “waive or otherwise derogate from, or offer to waive or otherwise derogate
from, such laws in a manner that weakens or reduces the protections afforded in those laws
as an encouragement for trade with another Party, or as an encouragement for the
establishment, acquisition, expansion, or retention of an investment in its territory.”
Generation Four: post May 10 Agreement FTAs
A significant turning point in TSD provisions in US trade agreements occurred in 2007, when
a bipartisan agreement between Congress and the Executive, known as the May 10
Agreement, called for changes in future trade agreements that, in the view of critics of previous
labour chapters, would address some of the main complaints of advocates for strong trade and
281

See e.g. US CAFTA-DR, Art 16.8.

282

See e.g. US-Chile 18.7.

283

See e.g. US-Chile.

284

Art 22.16.

Environmental Laws were defined to be those whose “primary purpose… is the protection of the environment,
or the prevention of a danger to human, animal, or plant life or health, through:
285

(a) the prevention, abatement or control of the release, discharge, or emission of pollutants or environmental
contaminants;
(b) the control of environmentally hazardous or toxic chemicals, substances, materials and wastes, and the
dissemination of information related thereto; or
(c) the protection or conservation of wild flora or fauna, including endangered species, their habitat, and specially
protected natural areas in the Party's territory, US-Jordan FTA Art 5(4).
286

US-Jordan FTA Art 5(2).

287

See CAFTA-DR Art 7.2(2).
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labour enforcement provisions. These changes included making more of the provisions legally
enforceable, and strengthening the obligatory language by removing the “strive to ensure”
construction.288 The US FTAs with South Korea, Peru, Colombia, Panama, as well as the
USMCA all incorporate its changes.
First, the agreement called for an enforceable commitment that the Parties adopt and maintain
the core labour principles of the 1998 ILO Declaration (although not the follow-up).289 Second,
it required the labour chapters included an enforceable non-derogation clause, prohibiting
signatories from lowering their labour standards.290 Third, the May 10 Agreement established
limitations on the prosecutorial and enforcement discretion that had been permitted in previous
agreements.291 Finally, the agreement called for the same dispute settlement procedures and
remedies be applied to labour complaints as were applied to non-labour provisions.292
Violations of the ILO commitments as well as other provisions were still subject to the same
requirement that it be demonstrated that the violation be in a manner affecting trade or
investment, which a footnote made clear was to be demonstrated by the complaining Party.
Notably, the limitation that dispute settlement was only applicable to the failure of a Party to
enforce its own labour laws was now removed, and instead all elements and obligations set
forth in the labour chapter were now subject to dispute settlement.
With regards to environmental provisions, the May 10 Agreement saw Congress and the
executive branch agree to the following for environmental chapters:
1. A specific list of multilateral environmental agreements would be incorporated into the
FTAs, and those commitments would be subject to dispute settlement.
2. The non-derogation obligation would be changed from the “strive to” language to a “shall”
obligation.
3. All FTA environmental obligations would henceforth be subject to standard dispute
settlement procedures, as well as remedies and sanctions.293
All FTAs entered into after this agreement reflect these requirements.294
Generation Five: USMCA
The US-Mexico-Canada Agreement (USMCA) is the most recent and most expansive iteration
of the US approach to labour provision enforcement. While built on the same framework and
scaffolding of the post-May 10 Agreement FTAs, the USMCA adds some important norms and
institutions. Building off the TPP model that the US was highly influential over, before pulling

288

Id at 23.5.3.

289

See e.g. US-Peru FTA Art 17.2.1.

See e.g. Id Art 17.2.2. “Neither Party shall waive or otherwise derogate from, or offer to waive or otherwise
derogate from, its statutes or regulations implementing paragraph 1 in a manner affecting trade or investment
between the Parties, where the waiver or derogation would be inconsistent with a fundamental right set out in that
paragraph.”
290

See e.g. id at 17.3(b) “A decision a Party makes on the distribution of enforcement resources shall not be a
reason for not complying with the provisions of this Chapter.”
291

292

See Mary Jane Bolle, Overview of Labour Enforcement Issues in Free Trade Agreements, (Congressional
Research Service, Feb 22, 2016).
293

See USTR Trade Facts, Bipartisan Trade Deal, May 2007.

294

These include FTAs with South Korea, Peru, Colombia, Panama, as well as the USMCA.
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out of the agreement in January 2017,295 the USMCA model will also likely serve as a new
model for US labour provisions.
First, unlike previous agreements, it explicitly bans the importation of goods made by forced
labour. This prohibition applies to imports from any sources.296 Second, it explicitly requires
that “no Party shall fail to address violence or threats of violence against workers297...” Third,
in an important evolution, the agreement calls for each Party to “ensure that migrant workers
are protected under its labour laws,” regardless of nationality.298 This is a matter particularly
relevant to the US and Mexico context. Fourth, it adds a separate enforceable article on
workplace discrimination, requiring that the Parties shall “implement policies that it considers
appropriate to protect workers against employment discrimination on the basis of sex...,” with
an explicit listing of several protected categories, including sexual orientation.299 Fifth, it
specifies that the non-derogation obligations also apply to Export Processing Zones.300 Given
the special labour law exceptions granted to EPZs in a number of countries, this is a move
towards greater coverage.
The Parties’ labour laws remain key enforceable provisions of the USMCA, requiring that “No
Party shall fail to effectively enforce its labour laws through a sustained or recurring course of
action or inaction in a manner affecting trade or investment between the Parties”.301 However,
this obligation remains limited by the right to exercise reasonable enforcement discretion and
to make bona fide decisions regarding the allocation of enforcement resources across labour
enforcement activities related to fundamental labour rights.
An important substantive addition for the purposes of enforcement is several footnotes that
define the meaning of “sustained or recurring course of action or inaction,” several terms that
were the subject of much discussion and dispute in the Guatemala case.302 The footnotes
clarify what the words “sustained” and “recurring” mean303, as well as the terms “course of
action or inaction in a manner affecting trade or investment between the Parties304.” It also
clarifies that in dispute settlement that a panel is to presume that a failure to enforce is in a
manner affecting trade unless the responding Party demonstrates otherwise. In other words,
the burden is shifted to the responding Party.305
The Agreement also includes some new institutional enforcement mechanisms. First, it
includes an Article on “cooperative labour dialogue,” which provides a form of engagement that
is less formal than Consultations.306 Unlike Consultations, third parties do not have a right to
participate, although there is to be a means of “receiving and considering the views of
295

The CPTPP is examined in the section dedicated to Canada’s TSD approach.

296

USMCA Art 23.6.

297

USMCA Art 24.7.

298

USMCA Art 23.8.

299

USMCA Art 23.9. This was nullified with a footnote due to Republican opposition in Congress.
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Id at 23.4(b).

301

Id at Art 23.5.1.

302

See Section 7 for details.

303

See e.g. footnote 10.

304

See e.g. footnote 11.

305

See footnote 12.

306

Art 23.13.
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interested persons.”307
Perhaps the most noted addition of the USMCA is a new enforcement institution called the
Facility-Specific Rapid-Response Labour Mechanism (Mechanism). The mechanism provides
for the US and Canada to ”ensure remediation of a Denial of Rights” that relate to collective
bargaining,308 specifically as they relate to a set of agreed upon labour law reforms delineated
in the labour chapter.309 What makes the Mechanism unique, is that it is designed to address
facility-specific claims of freedom of association and collective bargaining violations that are
specific to the context of Mexico.310
Once a set of conditions precedent for remediation are met,311 a panel can be requested. The
panel is empowered not only to review petitions and documents submitted by the Parties, but
also to conduct its own independent investigation, including an “on-site verification.”312 If the
panel determines there has been a violation of the agreement, the complaining Party can
impose proportional remedies that might include suspension of preferential tariff treatment for
goods manufactured at the Covered Facility, or the imposition of penalties on goods
manufactured at or services provided by the Covered Facility.”313
The USMCA also includes an obligation in its section on labour rights that each Party shall
adopt and maintain statutes and regulations governing acceptable conditions of work with
respect to minimum wages, hour of work, and safety and health.314 This was an extension of
the rights obligations in previous agreements that identified only those from the ILO Declaration
1998. The inclusion of these rights is notable, but it should be emphasized that no specific
substantive standards are prescribed.
Following the 2015 Trade Promotion Authority with expanded environmental negotiation
objectives, including terms of the May 10 Agreement, the USMCA represents the most
extensive environmental chapter negotiated by the US. Its core obligation is that “no Party shall
fail to effectively enforce its environmental laws through a sustained or recurring course of
action or inaction in a manner affecting trade or investment between the Parties.”315 Like in the
labour agreements, a dispute panel is to presume that a failure is in a manner affecting trade
or investment, unless the responding Party demonstrates otherwise.316 Thus, the burden of
proof shifts to the respondent.
However, the USMCA retains substantial discretion for the Parties in enforcement, noting that
each Party retains the right to exercise discretion and make decisions regarding invitations,
307

Art 23.13.3.

308

USMCA Art 313-A.3(2).

309

USMCA Annex 23-A.

A Covered Faciity is defined to be “a facility in the territory of a Party that: (i) produces a good or supplies a
service traded between the Parties; or (ii) produces a good or supplies a service that competes in the territory of a
Party with a good or a service of the other Party, and is a facility in a Priority Sector." A priority sector includes
manufacturing, services, or mining. USMCA Article 31-A.15.
310
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USMCA Annex 31-A.4.

312

USMCA Annex 31-A7.7.

313

USMCA Annex 31-A.10.

314

USMCA Art 23-3.2.
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USMCA Art 24.4.1.
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compliance, and allocation of resources. Specifically, a Party will be deemed to not have failed
to effectively enforce its environmental laws if the decision to do so was made in good faith
and was a reasonable exercise of discretion.317
In addition, the Parties agree to make various process commitments to transparency,
cooperation, encouragement, promotion, adoption, and/or implementation of various policies
around 15 different issues including protection of the ozone layer, ship pollution, air quality,
CSR, biodiversity, Fisheries, forest management, and clean technologies.
Any “person of a Party” may file a submission asserting that a Party is failing to effectively
enforce its environmental laws with the Secretariat of the Commission for Environmental
Cooperation.318 The submission must meet certain procedural and substantive standards if it
will be accepted and deemed to merit a request for a response for the complained against
Party.319 There must be an alleged harm, the submission must raise matters about which
further study would advance the goals of the chapter, available private remedies must have
been pursued, and the submission must not be drawn exclusively from mass media reports.320
If at least two members of the three-member Council vote to move forward with a factual
record, the CEC Secretariat will prepare one with the input from an array of possible public
sources.321
The Parties may request informal consultations through national contact points on any matter,
which should commence within 30 days of a request.322 These consultations escalate in
seniority before the dispute settlement process can be utilized. If lower level informal
consultations are unsuccessful, the Parties may request “senior representative consultations,”
which involve members of the Environment Committee, who are representatives from the
consulting Parties’ senior levels.323
If those two levels of consultations are unsuccessful (Environment Consultations and Senior
Representative Consultations), they then escalate to Ministerial Consultations.324 Only if those
fail, can the Parties request a panel be formed according to the dispute settlement chapter.325
The same remedies are available to environmental matters as are available to other matters
covered in the agreement.

317

Art 24.4.2.
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USMCA Art 24.27.
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Id at 24.24.2 & 24.24.2.3.
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Id at Art 24.28.
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Table 19: Enforcement of labour provisions

Sanctions and
remedies

Commitment to ratify
ILO conventions

Commitment to
implement ILO
conventions

Public submission for
non-compliance

State-to-state
consultations

Specific DSM for
labour provisions

Panel of experts

Legal arbitration

Suspension of benefits
or trade sanctions for
failure to enforce

Remedies of
compensation for
failure to enforce

Dispute settlement mechanism

Non-derogation from
domestic laws

Enforceability

USMCA 2018



x











x





CPTPP 2018



x

x













x

Australia-Peru 2018



x



x

x

x

x

x

x

x

Chile-Argentina 2017



x







x









Chile-Uruguay 2016



x







x









Switzerland-Georgia 2016







x







x

x

x

Switzerland-Philippines 2016







x







x

x

x

Canada-Ukraine 2016



x



x







x

x



Korea-New Zealand 2015



x



x



x



x

x

x

Japan-Mongolia 2015



x

x

x

x

x

x

x

x

x

Australia-Korea 2014



x



x







x

x

x

Canada-Korea 2014



x



x







x

x



New Zealand-Taiwan 2013



x

x

x



x



x

x

x

Switzerland-Central America
2013
Switzerland-Bosnia Herzegovina
2013







x







x

x

x







x







x

x

x
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Sanctions and
remedies

Commitment to ratify
ILO conventions

Commitment to
implement ILO
conventions

Public submission for
non-compliance

State-to-state
consultations

Specific DSM for
labour provisions

Panel of experts

Legal arbitration

Suspension of benefits
or trade sanctions for
failure to enforce

Remedies of
compensation for
failure to enforce

Dispute settlement mechanism

Non-derogation from
domestic laws

Enforceability

Canada-Honduras 2013



x











x

x



Australia-Malaysia 2012



x



x



x



x

x

x

Switzerland-Montenegro 2011







x







x

x

x

Switzerland-Hong Kong 2011







x







x

x

x

New Zealand-Hong Kong 2010

x

x

x

x



x



x

x

x

Canada-Panama 2010







x









x



New Zealand-Malaysia 2009

x

x



x



x



x

x

x

Canada-Jordan 2009



x











x

x



Canada-Colombia 2008



x











x

x



Canada-Peru 2008



x











x

x



US-Panama 2007



x



x









x



US-Korea 2007



x











x

x

x

Japan-Thailand 2007

x

x

x

x

x

x

x

x

x

x



x



x









x





x



x









x





x

x

x

x

x

x

x

x

x

US-Peru 2006
US-Colombia 2006
Chile-Colombia 2006
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Sanctions and
remedies

Commitment to ratify
ILO conventions

Commitment to
implement ILO
conventions

Public submission for
non-compliance

State-to-state
consultations

Specific DSM for
labour provisions

Panel of experts

Legal arbitration

Suspension of benefits
or trade sanctions for
failure to enforce

Remedies of
compensation for
failure to enforce

Dispute settlement mechanism

Non-derogation from
domestic laws

Enforceability

US-Oman 2006



x



x









x



US-Bahrain 2005



x



x









x



New Zealand-Thailand 2005

x

x

x

x

x

x

x

x

x

x

Trans Strategic Pacific EPA 2005



x

x

x

x

x

x

x

x

x



x



x









x



Australia-US 2004



x



x









x



US-Morocco 2004



x



x









x





x



x









x



Canada-Costa Rica 2001

x

x













x



US-Jordan 2000



x



x









x



Canada-Chile 1996

x

x













x



NAFTA 1994

x

x

x













x

CAFTA-DR 2004

US-Chile 2003

By far the most common enforceable provisions in the included FTAS is a ban on derogating from existing labour laws in a manner affecting
trade, or as a means of encouraging trade or investment, and a commitment to implement ILO conventions, although there is generally not an
obligation to ratify those conventions. Public submission processes are the exception rather than the rule, while state-to-state consultations are a
preferred method of dispute resolution for labour chapters. The FTAs provide for panels of experts to review disputes and issue reports, while
recourse to legal arbitration remains far less common. Suspension of benefits is the exception, while compensation is more common, existing as
a remedy in the majority of reviewed FTAs (20 of 34).
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Table 20: Enforcement of environmental provisions

Sanctions and
remedies

Non derogation
from domestic
laws

Commitment to
Implement MEAs

Specific DSM for
environmental
provisions

Public submission
for noncompliance

State-to-state
consultation

Panel of experts

Legal arbitration

Suspension of
benefits or trade
sanctions for
failure to enforce

Remedies of
compensation for
failure to enforce

Dispute settlement mechanism

Commitment to
ratify MEAs

Enforceability

USMCA 2018

x



















CPTPP 2018

x



















Australia-Peru 2018

x

x





x





x

x

x

Chile-Argentina 2017

x







x









Chile-Uruguay 2016

x







x









Switzerland-Georgia 2016

x







x





x

x

x

Switzerland-Philippines 2016

x







x





x

x

x

Canada-Ukraine 2016

x















x



Korea-New Zealand 2015

x

x











x

x



Japan-Mongolia 2015

x





x

x

x

x

x

x

x

Australia-Korea 2014

x







x





x

x

x

Canada-Korea 2014

x















x



New Zealand-Taiwan 2013

x

x



x

x





x

x



x







x





x

x

x

x







x





x

x

x

x















x



Switzerland-Central America
2013
Switzerland-Bosnia Herzegovina
2013
Canada-Honduras 2013
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Sanctions and
remedies

Dispute settlement mechanism
Legal arbitration

Suspension of
benefits or trade
sanctions for
failure to enforce

Remedies of
compensation for
failure to enforce



x





x

x

x

Switzerland-Hong Kong 2011

x







x





x

x

x

New Zealand-Hong Kong 2010

x

x



x

x

x

x

x

x

x

Canada-Panama 2010

x



















New Zealand-Malaysia 2009

x

x



x

x





x

x

x

Canada-Jordan 2009

x















x



Canada-Colombia 2008

x















x



Canada-Peru 2008

x















x



US-Panama 2007

x

















x

US-Korea 2007

x













x



x

Japan-Thailand 2007

x





x

x





x

x

x

x

















x

x













x



x

x

x



x







x

x

x

US-Oman 2006

x













x



x

US-Bahrain 2005

x













x



x

Australia-Malaysia 2012

US-Peru 2006
US-Colombia 2006
Chile-Colombia 2006

State-to-state
consultation



Specific DSM for
environmental
provisions



Commitment to
Implement MEAs

x

Non derogation
from domestic
laws

Switzerland-Montenegro 2011

Commitment to
ratify MEAs

Panel of experts

Public submission
for noncompliance

Enforceability

No enforcement provisions
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Sanctions and
remedies

Non derogation
from domestic
laws

Commitment to
Implement MEAs

Specific DSM for
environmental
provisions

Public submission
for noncompliance

State-to-state
consultation

Panel of experts

Legal arbitration

Suspension of
benefits or trade
sanctions for
failure to enforce

Remedies of
compensation for
failure to enforce

Dispute settlement mechanism

Commitment to
ratify MEAs

Enforceability

New Zealand-Thailand 2005
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Trans Strategic Pacific EPA 2005
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x
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x

Australia-US 2004
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US-Morocco 2004

x













x



x

x













x



x

Canada-Costa Rica 2001

x

















x

US-Jordan 2000

x













x



x

Canada-Chile 1996

x



















NAFTA 1994

x



















CAFTA-DR 2004

US-Chile 2003

The FTAs included here generally do not require that signatories ratify Multilateral Environmental Agreements (MEAs). They do on the other hand
require that the Parties commit to implementing them, regardless of their ratification status. With the exception of New Zealand, non-derogation
provisions are also generally included, which generally forbid signatories from weakening their environmental regulations, or not enforcing existing
regulations, as a means of attracting investment or increasing trade. Most of the agreements also provide for specialized dispute settlement
provisions for environmental matters, with the exceptions of New Zealand and Japan. Public submission mechanisms for non-compliance are
more mixed in frequency, with about half (25 of 43) agreements including them. The inclusion of state-to-state consultation, and drawing on expert
panels to examine issues, on the other hand, are consistently included. However, the incorporation of arbitration mechanisms to resolve disputes
is less frequent (16 of 43). Consistent with the low levels of legal arbitration, remedies in the form of suspension of benefits and/or compensation
through monetary fines are also less common.
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Preliminary conclusions: enforcement provisions
Environmental and labour enforcement provisions in the FTAs of Australia, Canada, Chile, Japan,
New Zealand, Switzerland, and the US generally include or choose from several broad categories
of elements. These include:
a)
b)
c)
d)
e)
f)
g)

Obligations to implement international standards based on international commitments;
Requirements to effectively enforce one’s labour and environmental laws;
A non-derogation clause;
A public complaint or submission mechanism;
A consultation process between the Parties;
A dispute settlement; and
A remedy.

Some countries include all elements in their agreements, while some selectively draw upon them.
International standards invariably rely on the 1998 ILO Declaration on Fundamental Principles and
Rights at Work, and in the international context, multilateral environmental agreements. In some
agreements, the obligations are expanded to commitments to acceptable conditions of work. The
obligation to enforce one’s labour and environmental laws are also often included in TSD provisions.
The level of enforceability of those standards varies. They may include a relatively weak “strive to
ensure” standard that can be found in earlier generations, for example, of US agreements, or in the
Australia-Peru FTA. Alternatively, they might include a more stringent “shall not fail to effectively
enforce” standard, as found in US and New Zealand’s agreements, or an even more stringent “shall
promote compliance with and effectively enforce” its labour and environmental laws, as found in
Canadian agreements. Recent FTAs, such as the USMCA, have gone further, requiring that the
Parties ban the importation of goods produced with forced labour and protect migrant rights, likewise
specifying a range of environmental obligations and commitments. Furthermore, when obligations
are enforceable, violations of obligations are generally required to have affected trade or investment
between the Parties. This requirement can be a matter of contention in consultations and, potentially,
dispute settlement as to what actions are in a manner affecting trade. This can be minimised if the
agreement is very specific in specifying how such a term is to be defined by the Parties, or by a panel
of experts.
Non-derogation clauses, which are very prevalent, specifically require that no Party shall weaken or
derogate from their extant labour or environmental laws as a means of increasing trade or attracting
investment. This is key, given that a central obligation is not to fail to effectively enforce laws that
are in force. Weakening those existing laws to accrue an economic advantage would be counter to
the intent of the agreements.
Public complaint processes also vary in their availability and their procedures. The provisions range
from having no public submission process at all, such as for agreements concluded by Switzerland
for example, to having quite robust ones, such as in the cases of the US and Canada. Public
submissions in the US and Canada can give rise to detailed reports that establish a factual record if
the US or Canada receives a complaint from a national about another Party. One question is what
the relationship between public submissions and dispute settlement procedures should be.
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Most agreements provide for a consultation process between the Parties. These consultations might
form part of a dispute settlement process that lead to some form of arbitration or panel of experts
(see e.g., US, Canada, Chile); or consultations might be the only recourse (see e.g., Australia-Peru).
Dispute settlement processes, when they exist, can include consultations, a panel of experts that
produces a report and a plan of action, up to legal arbitration. Arbitration processes can be
specifically tailored to the labour and environmental chapters, or can be the same processes as the
regular dispute settlement procedures, albeit with panellists that are experts in the field. Recourse
to arbitration is most prominent in US FTAs, but also exists in the CPTPP’s labour and environmental
chapters, which were highly influenced by the US model, even though the US is not a Party. The
most original innovation in dispute settlement institutions is the USMCA’s Rapid Response
Mechanism on Freedom of Association. This institution is uniquely designed to address and remedy
factory-level freedom of association violations in a timely manner, as opposed to state-to-state
arbitrations that address failure to enforce domestic laws by states.
Finally, for those FTAs that include dispute settlement procedures, remedies generally include either
monetary assessments, or full recourse to dispute settlement procedures that will provide the remedy
of suspension of benefits in accordance with the dispute settlement rules.

6.2 Implementation and enforcement practices
This section presents preliminary results of implementation practices, followed by enforcement
practices - drawing on legal foundations and political underpinnings. However, practices will be
further developed and finalized in the Draft Final Report to include analyses across the four selected
countries - Canada, Chile, New Zealand, and the US.
6.2.1. Implementation practices
With regards to implementation processes, three methodological issues need to be taken into
consideration. First, it is in effect difficult to differentiate foreign aid programs designed to protect
workers’ rights and environmental standards from similar programs under TSD provisions. For
instance, funding for the ILO-International Program on the Elimination of Child Labour (ILO-IPEC)
may not be considered as direct financial resources for the implementation of labour standards in
trade agreements but plays an important role in helping developing countries’ enforce their
commitment to ILO Convention No 182 on Worst Forms of Child Labour. This methodological
problem is common to all TSD approaches. Second, technical assistance and capacity-building
programs do not always explicitly involve civil society actors in trade but may rely on support from
community organizations on the ground. Thus, our study of legal provisions must be supplemented
with empirical analysis of implementation practices and the role that civil society play in theory and
practice. Finally, the distinction between capacity-building and monitoring programs may be blurred.
For instance, the development of data collection on species as part of the North American Agreement
on Environmental Cooperation may involve training of Mexican, Canadian or American officials that
may not be directly flagged as capacity building.
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6.2.1.1.

Country-based approaches

Canada
The Canadian approach to public participation is quite similar to that of the US, with a few differences.
Accordingly, Canada has a voluntary based stakeholder participation mechanism. Similarly, it also
has mechanisms where stakeholders can file public submissions or ‘complaints’ in case of a
perceived lack of compliance with labour commitments.326
Chile
Other implementation activities include seminars (with most of the trade partners), exchanges of
information, and visits to discuss topics such as migration (Chile-Peru FTA), social security (ChileChina FTA), employment policies (Chile-EU FTA) and occupational safety health (Chile-Canada
FTA).327
US
To supplement the joint intergovernmental mechanisms to monitor implementation, the US also
establishes implementation mechanisms at the national level. In practice, the US under the USMCA
Implementation Act established a separate committee – the Interagency Labour Committee (ILC),
responsible for the overall monitoring and implementation of labour provisions. The Committee
comprised of government officials from different agencies and Congress, in turn, established the
Independent Mexico Labour Expert Board to monitor and evaluate Mexico’s implementation of labour
reforms and compliance with its labour obligations. The board serves as an additional mechanism
to assist in the monitoring and evaluate the implementation progress of labour provisions. In addition,
the board also identifies and provides recommendations for areas of cooperation where capacity
building might be needed to support compliance and implementation. Through annual reporting, the
board’s role in the implementation process seems to bridge the implementation gap and provides
primary information upon which Congress can act, such as offering concrete recommendations on
the type of technical assistance and support required to ensure compliance.
To promote public participation in the implementation process, the US also provides an opportunity
to consult or establish stakeholder advisory groups on a voluntary basis. For example, there are
provisions for submissions by members of the public to the Environmental Commission or Secretariat
on non-compliance with environmental obligations. In some agreements (US-Singapore FTA, USChile FTA), this takes the form of a National Labour Advisory Committee comprising members of the
public to advise on the implementation of the TSD chapters. Under the US-Jordan FTA, the National
Labour Committee released a report detailing labour rights violations in the Jordanian Qualified
Industrial Zone factories.328 This report resulted in action being taken by the government of Jordan.
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ILO. (2019).
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ILO Report. (2016).

328

Rogowsky, R.A & Chyn, E. (2007). US trade law and FTAs: A survey of labour requirements. Retrieved from
https://www.usitc.gov/publications/332/journals/trade_law_fta s.pdf
124

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

New Zealand
New Zealand has no formal civil society mechanism. As a result, its approach to public participation
is not harmonised but FTA-specific. However, it may consult civil society organizations at the national
level, although these are not usually involved in the implementation of FTAs. For example, in most
of the FTAs concluded by New Zealand analysed in this report (see Tables 19 and 20 above), there
is no mechanism for public participation. There are few exceptions in some of the agreements, but
the approach is not consistent across all trade agreements.
6.2.1.2.

Regulatory cooperation

Over time, trade agreements have been increasingly used as a vehicle to promote regulatory policy
and cooperation.329 Most agreements integrate regulatory cooperation provisions through specific
provisions, annexes and chapters. While not many agreements incorporate separate chapters, the
trend is shifting as many trade agreements have become increasingly detailed and ambitious, to the
extent of including standalone chapters focused on specific policy areas.330 Some studies have found
that the most far-reaching examples of cooperation are between homogeneous players.331 While
these chapters appear under different titles (Regulatory Cooperation (CETA), Regulatory Coherence
(CPTPP, Chile-Uruguay FTA), Good Regulatory Practices (USMCA) and Regulatory Improvement
(Pacific Alliance), they ultimately share the same goal. This trend has been mainly adopted in recent
agreements concluded by the US (USMCA), Canada (CPTPP), Chile (Chile-Uruguay FTA, ChileBrazil FTA), and New Zealand (New Zealand-Korea). Mostly, regulatory cooperation activities
include the exchange of technical information (New Zealand-Korea FTA), or/and dialogue, data and
research agendas among others (Canada-Peru FTA). According to a study by the OECD, countries
with diverging degrees of implementation of good regulatory practices commit to endorse a minimum
level of regulatory management tools (CPTPP), while agreements involving economies with more
mature regulatory policy frameworks contain more advanced forms of regulatory cooperation. 332
Another difference can be seen also in the scope of regulatory measures covered. Some agreements
have a strong trade focus, such as CETA, while others are broader, such as the USMCA. In CETA,
the regulatory cooperation chapter covers all trade-related aspects, such as the TSD chapter, labour
and trade, the environment and trade. In contrast, the USMCA applies a broader definition that
extends to the planning, design and implementation of regulation. In addition, some agreements do
not contain a pre-set definition of regulatory measures covered (CPTPP, Brazil-Chile and ChileUruguay FTA and Pacific Alliance) but rather follow a positive-list approach where Parties are
individually allowed to define the regulatory measures to which their obligations will apply. 333 To
ensure regulatory cooperation, some agreements also establish regulatory cooperation committees
to oversee the regulatory cooperation activities. Although these agreements establish committees,
the provisions are not binding, and most are best endeavour clauses.
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OECD. (2021). Good regulatory practices and co-operation in trade agreements. Retrieved from https://www.oecdilibrary.org/governance/good-regulatory-practices-and-co-operation-in-trade-agreements_cf520646-en
330

OECD. (2021).

331

Mavroidis, P.C. (2016). Regulatory cooperation: Lessons from the WTO and the world trade regime. Retrieved from
http://www3.weforum.org/docs/E15/WEF_Regulatory_Cooperation_Lessons_WTO_WTR_report_2015_1401.pdf
332

OECD. (2021).

333

OECD. (2021).
125

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

6.2.1.3.

The role of international organisations in implementing TSD provisions

International organisations have been at the forefront and initiators of sustainable development
issues at the international level. The different conventions and agreements have laid the general
frameworks for sustainability objectives across the globe. Key international organisations include the
OECD (sustainability policy-making), ILO (labour), WTO (trade liberalisation), as well as the UN and
its agencies including the United Nations Development Programme (UNDP), United Nations
Conference on Sustainable Development (UNCSD), United Nations Environment Programme
(UNEP), United Nations High Commissioner for Refugees (UNHCR) for various activities on the
environment and sustainable development issues. By signing and ratifying the different conventions
and treaties, some countries have committed to implementing the policies and principles embodied,
while others have abstained from signing international treaties often for financial or ideological
reasons. With more and more trade agreements incorporating references to international
conventions or multilateral environmental agreements, trade partner countries who have not
implemented them are required to come on board. However, the responsibility of implementation
poses a challenge for many developing countries. As a result, international organisations are called
upon to assist whenever trade agreements incorporate environmental and labour provisions.
Generally, international institutions like the ILO can provide assistance to countries with legal
clarifications of labour provisions, compliance assessments, facilitate ratification, implementation
and dispute resolution among others. Through these activities, the ILO strengthens the capacity of
many countries towards a universal standard of labour rights and protections. As a result, some trade
agreements have crafted a role for the ILO in the administration of their social provisions under the
TSD or labour chapters to either provide technical assistance, advisory services, and capacity
building activities. While not many trade agreements create a role for international organisations, it
appears that the norm is to involve them mainly through references relating to technical assistance
and capacity building activities for labour provisions. In addition, international organisations may also
play a role when it comes to dispute settlement related to ILO instruments.
6.2.1.4.

Civil society participation

Stakeholder selection in practice
While governments promoting social and environmental objectives in trade policy generally agree
that civil society has a key role to play to achieve these goals, their respective approach to
stakeholder consultation and public participation can vary considerably. Before delving into the
modalities of civil society participation in the implementation of FTAs, we address one question that
is often neglected in policy and academic debates on civil society and which pertains to the selection
of stakeholders in civil society mechanisms, be it strictly regulated or loosely defined. Here, it is
important to note that this selection process can be as multifaceted as the modes of public
participation in trade policymaking. Thus, civil society organizations may be appointed to a formal
committee composed of civil society representatives, participate in an open round of stakeholder
consultation related to a country’s trade or a specific trade agreement, or simply be part of an informal
network of advisers to trade officials. A series of consultations organized around a country (e.g.
Trade for All consultation in New Zealand or the PanCanadian consultation on Canada’s socially
responsible trade policy) may allow for wide public participation involving a broader range of actors
from different fields and different regions, but may leave participants frustrated by the lack of
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feedback or by the limited impact that they might have on the actual orientation of trade policy. 334
Formal civil society committees offer more sustained engagement with government officials but are
no guarantee for influencing the implementation of trade agreements.
In the Canadian case, Gender-Based Analysis Plus (GBA+) applied to trade policy seeks to assess
the potential impact of trade measures on “diverse groups of people, taking into account gender and
other identity factors” (the “plus” of GBA) including “indigenous heritage, age, education, language,
religion, culture, ethnicity, geography (urban, rural, remote, Northern), socio-economic status, family
status, sexual orientation, and disability.”335 As such, it seeks input from experts and potentially
affected populations before trade agreements are signed. During the implementation phase, the
Canadian government appoints civil society representatives to environment advisory committees
within the framework of several environmental cooperation agreements linked to FTAs, including
NAFTA, CETA and the Chile-Canada trade agreement.336 At this stage of our research, no formal
committee has been identified for the implementation of labour issues, although the Canadian CETA
DAG includes representatives from Canada’s labour unions. In the US, stakeholder selection has
largely been shaped by the divide of TSD provisions between labour and environmental issues, both
during the negotiating phase (with TEPAC comprised of environmental NGOs and the Labour
Advisory Committee (LAC) for labour unions) and the implementation and enforcement phase (with
separate mechanisms for the enforcement of FTAs’ labour and environmental chapters).
As in the EU’s DAGs, other countries tend to include both business and non-business
representatives. The presence of industry members can create internal tensions within stakeholder
consultation mechanisms as to the ends and means of TSD provisions.337 On the other hand,
concentrating civil society organizations in specific advisory groups runs the risks of “caging in” nonbusiness interests, a form of institutional exclusion that can be detrimental to a cross-cutting TSD
approach. This partly explains why US civil society organizations opposed the Obama
administration’s attempt to create a new Public Interest Trade Advisory Committee (PITAC) that
would regroup experts on a broader range of trade linkages such as public health, development, and
consumer safety.338
Channels and modalities of civil society participation
While many countries have sought to institutionalize the participation of civil society organisations to
promote social and environmental objectives in trade agreements, the exact functions performed by
On the importance of feedback, see Robert Wolfe, “Transparency and public participation in the Canadian trade policy
process”, in Mark Halle & Robert Wolfe (eds.), Process Matters: Sustainable Development and Domestic Trade
Transparency, Earthprint Library, 2007, 21-72.
334
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335

336

In the case of CETA, The Canadian Environment Domestic Advisory Group (CEDAG) is a public advisory committee
comprised of 10 experts appointed by the Minister of Environment and Climate Change, representing environmental NGOs,
indigenous organizations, business associations and think tanks. Government of Canada, “Canadians appointed to
environment
international
advisory
committees,”
2019,
retrieved
on
August
24,
2021
from:
https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/canadian-appointed-advisorycommitees.html
On EU’s DAGs, see Drieghe, Lotte, et al. “Participation of Civil Society in EU Trade Policy Making: How Inclusive Is
Inclusion?” New Political Economy, 2021, pp. 1–16, doi:10.1080/13563467.2021.1879763.
337

J.B. Velut, “What Role for Civil Society in Cross-Regional Mega-Deals? A comparative analysis of EU and US trade
policies”. Interventions économiques, (55), 2016, DOI: https://doi.org/10.4000/interventionseconomiques.2839
338

127

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

non-business actors can vary greatly from one TSD model to another, and even within the same
model, from one FTA to another. These organisations participate at different stages of the trade
policy process and may only play an indirect role in the implementation, e.g. by highlighting potential
risks and opportunities as part of an impact assessment. This section provides preliminary results to
compare different TSD approaches as revealed by the analysis of TSD implementation provisions
in FTAs signed by the US, Canada, Chile and New Zealand. This analysis will be consolidated in the
next phase of the study to zoom in on implementation practices, drawing from targeted interviews
with government officials and civil society stakeholders and a close analysis of implementation
reviews.
Table 21: How do civil society organizations participate? Modalities of public participation under trade
agreements

Pre-negotiation
consultation

Formal consultation
under impact
assessments (ex-ante
assessment and
sustainability impact
assessment)

EU

Ad hoc public
consultations
Civil Society Dialogue

Cooperation,
technical
assistance and
capacitybuilding
provided to
civil society*

Monitoring

Dispute settlement

Exchange of
information
through DAGs;

Exchange of
information through
DAGs;

Public submissions
centralised in Single
Entry Point since 2020

Capacity building
for NGOs
formalized in
some association
agreements, not
explicitly in FTAs.

Consultation for expost impact
assessment;

Yes, for labour
and environmental
standards

Monitoring through
Labour Affairs Council
and Environmental
Affairs Council;

Public submission
process for both labour
and environmental
issues;

Congressional
hearings on specific
FTAs or traderelations

Consultation as part of
DSM (incl. amici curiae)

Environmental
commissions (NAFTA,
Chile-Canada FTA)

Public submission
process for both labour
and environmental
issues in some FTAs

Civil Society Dialogue

Publication of
negotiating texts

Trade Advisory
Committees (LAC and
TEPAC);

US

Canada

Environmental
reviews conducted by
the EPA

Formal consultation
under environmental
assessments (AEs)
and Gender-Based
Analysis Plus (GBA+)
Ad-hoc public
consultation rounds

Gender-based
capacity-building
activities for trade

Monitoring of labour
provisions under
NAFTA/USMCA
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New
Zealand

Ad-hoc public
consultations

Cooperation
through dialogue
(e.g. NZ-Thailand)

No formal mechanism

No formal mechanism

* This category describes explicit references to funding non-state actors in TSD provisions but does not exclude the existence of technical
assistance and capacity-building programs relying primarily on state-to-state cooperative activities.
Sources: TREND database, USTR, Global Affairs Canada, MFAT, and EU Commission.

Table 21 presents an overview of civil society inclusion under the selected countries’ TSD
approaches. Among the different modalities of participation, re-ratification processes tend to be the
least institutionalized. This is understandable to the extent that they primarily involve
intergovernmental negotiations and aim at legislative reforms or treaty ratification that fall under the
purview of national governments. On the other hand, the inclusion of stakeholders can provide nonnegligible leverage in pre-ratification processes.339
6.2.2. Enforcement practices
United States
Enforcement practices of labour provisions
With regards to the enforcement of labour provisions, despite the increasing prominence given to
complaints and dispute resolution in the US approach, there have been relatively few submissions
that have been accepted for review, and only one case that has been subject to arbitration. Rather,
the US approach to enforcement practices has been to work aggressively with partner countries
outside of dispute settlement to resolve labour related problems. The chart below indicates the
history of enforcement practices since NAFTA.
Table 22: US enforcement practices
Country

Years Filed

Petitions

1994 – 2015

13

*12 reports issued; 8 ministerial
agreements

2008

1

*Panel decision in 2017

2010; 2015

2

*Reports issued in 2012 and 2016

Bahrain

2011

1

*Consultations in 2014

Dominican Republic

2011

1

*Report issued in 2013

2012

1

*Monitoring and action plan
adopted in 2015

2016

1

*Report issued and consultations
with contact points held in 2017

Mexico
Guatemala
Peru

Honduras
Colombia

Status

Source: CRS Labour Enforcement Issues in US FTAs (2020)
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For a discussion of pre-ratification processes and the potential contribution of civil society to social reforms, see case
studies 4 (CPTPP) and 5 (US-Cambodia textile trade agreement).
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As Table 22 above shows, there have been a limited number of petitions (20) accepted for review
by the Office of Trade and Labour Affairs (OTLA)340, despite significant interest expressed by
interested stakeholders in enforcing the labour provisions through dispute settlement.341 Of the
petitions accepted for review, only one has proceeded to dispute settlement arbitration, the
Guatemala case, which will be the subject of a case study in Section 7 (Task 6).
The reluctance to utilize dispute settlement dates to NAFTA. In the NAALC, no case ever moved
beyond the initial state of ministerial consultations despite there having been some 40 cases filed
with NAO offices.342 This does not mean, however, that no meaningful progress came of the
ministerial consultations. In Mexico, some of the changes noted by scholars include “the transparent
publication of union registries, the end of pregnancy testing for female job applicants, and the use of
secret ballots in elections.” In the US, important changes included the separation of migration and
labour rights enforcement duties, and changes to the H2A and H2B workers visa systems to prevent
abuses.343
Some scholars have argued that perhaps the most important consequence of the NAALC and its
submissions process was the increase in transnational cooperation between North American
unions.344 Notably, a number of the cases that were filed were results of collaborations between
Mexican and American unions and workers’ organizations. That meant that rather than framing their
relationship as being one of opposing interests, trade unions conceived of themselves as sharing
interests and goals in a global economy, perhaps reducing conflict and resistance to global
integration. The NAALC also spurred unions to develop international departments, and required
American unions to address head on racist attitudes that were held about Mexican workers.345
Reluctance to utilize dispute settlement is also evidenced in the US-Jordan FTA, which included
recourse to the same dispute settlement mechanisms for labour and other provisions in the
agreement. An exchange of letters between the US Trade Representative and the Jordanian
Ambassador reportedly agreed to resolve any potential disputes without resort to trade sanctions.346
Thus, despite the existence of the dispute settlement mechanism, which had long been a tool
advocated for by American unions that were displeased by the alternative labour dispute mechanism
utilized in NAALC, it, too, has never been used. This despite the fact that in 2006, Jordan was subject
to a scathing expose by a US labour rights NGO of its working conditions for migrant workers in its
340
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garment industry. Indeed, the AFL-CIO, along with the National Textile Association, filed a complaint
with the US Department of Labour on multiple issues relating to non-enforcement of International
and Jordanian Labour Law in a manner affecting trade between the parties, but the case was not
accepted. 347
However, of greater interest for the purposes of this analysis are the results and reports that were
achieved from the processes provided for in the enforcement provisions prior to arbitration. What
resulted were in-depth, high quality reports by the full-time, professional staff of the Office of Trade
and Labour Affairs (OTLA). Officials not only conducted desk reviews of submissions, but conducted
primary research, meeting with and interviewing relevant stakeholders including workers, trade
unionists, employers, and other organizations. These reports in themselves generated significant
amounts of information that could be used by government officials in negotiations over changes in
law and practice.
In most instances, the reports were deemed sufficient to compel action in the other Party, and the
Parties arrived at an agreed set of actions to remedy the problems investigated in the reports. In
others, the US government chose to proceed to consultations, such as in the case of Bahrain, basing
the official consultations on the OTLA report’s findings. Consultations took place, and the US
Department of Labour (DOL) reported progress in addressing a number of concerns raised in the
complaint and the reports, while also indicating areas for improvement.348
Analysis of the public submission criteria
The US has promulgated a set of federal regulations that stipulate the procedures for a public
submission for a complaint.349 As noted, an important element of the enforcement process is the
submissions of interested third parties. The submission must include information proving that there
has been harm, and that the actions or inactions constitute a violation of the terms of the
agreement.350 The Department of Labour through OTLA has 60 days from submission to determine
whether it will accept the submission for review. If the review is accepted, the DOL is to keep the
submitter updated on its progress, and information related to the review is to be placed in a public
file.351 DOL must provide a means for information submission to the public, and can conduct a public
hearing, if it decides, which is to be notified to the public in advance.352 The final report is to be
submitted 180 days from the time the submission is accepted.
According to the Federal Regulations, OTLA at the end of the process has the power to recommend
that the Secretary of Labour request Cooperative Labour Consultations with another Party, which
are the first step towards a dispute settlement arbitration.353 Similarly, if those consultations are
unsuccessful, OTLA is also directed to make a recommendation regarding instituting dispute
347
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settlement procedures. But only after engaging in consultations with other relevant US agencies,
such as the USTR and Department of State.354
Canada follows a model that is somewhat similar to the US model, but that remains more closely
aligned with the original NAALC framework, and contains fewer enforceable obligations. Canada’s
approach utilizes “Labour Cooperation Agreements,” which then morphed into Labour Chapters of
free trade agreements.
Enforcement practices of environmental provisions
Thus far, there have been no environmental cases that have gone to dispute settlement panels.
However, the utilization of the specialized environmental Secretariat in some of the FTAs that include
it has been extensive, creating a strong body of research and factual records that can be used by
civil society and governments to help propel enforcement.355
Some scholars have argued that while there has not been recourse to these dispute settlement
procedures, they are important elements of an effective overall environmental strategy that is
supportive of cooperative approaches.356 An example of the extent to which the US Government
uses the threat of dispute settlement as a means of catalysing compliance with specific wildlife
trafficking elements is evidenced by an Annex to the US-Peru agreement, rather than resorting to its
dispute settlement mechanisms357. The authors credit the obligatory “shall” language of the
enforcement provisions for creating clear mandatory obligations that were backed up by potential
trade remedies. What’s more, as Jinnah and Morin argue, “even if formal dispute settlement is
unlikely for violation of environmental provisions, the threat of this possibility can catalyse important
diplomatic approaches to dispute resolution that may not have otherwise been possible.”358
Whereas all the agreements provide for a public submission mechanisms, in some agreements, 359
a specific institutional channel is created whereby public submissions can be submitted for review
by a specially created Secretariat. This is an institution originally created in the NAAEC, which has
received praise from scholars and commentators for its constructive work and institutional
structure.360
If those submissions meet a set of criteria, the secretariat determines if it is worthy of requesting a
response by the other Party. It then decides whether the complaint merits reference to the
Environmental Affairs Council (Council), which is a body composed of ministerial level officers. 361
The Council then decides as to whether the Secretariat should then compile a factual record.
However, it should be noted that the public submission process is not formally connected to the
state-to-state dispute settlement process. However, while this process is not a required precursor
354
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for a dispute settlement process to be instituted, it was envisioned to be the first step.
Like in the labour provisions, the pre-May 10 Agreement FTAs only provide for a monetary
assessment capped at $15 million annually (adjusted for inflation) to be spent towards a fund for
environmental initiatives, with suspension of benefits only as a last recourse in case of non-payment.
The USMCA, in contrast, applies the same dispute settlement procedures.

7. Task 6: Case studies
Based on discussions with DG Trade, five case studies have been selected for the analysis:







The US-Guatemala labour dispute: procedural challenges to the sanction-based model – to
be developed by Dr Kevin Kolben,
Trilateral cooperation for environmental justice: the North American Commission on
Environmental Cooperation (NACEC) and the Sumidero Canyon II case – to be developed
by Ms Daniela Baeza Breinbauer,
Canada’s first public submission under the Canada-Colombia Agreement on Labour
Cooperation – to be developed by Ms Virginie Rouas,
A merger of TSD approaches: the CPTPP and its consistency plans – to be developed by
Dr Kevin Kolben,
How far can pre-ratification processes go and how long can they hold? Environmental
reforms in the US-Peru Trade Agreement – to be developed by Dr Jean-Baptiste Velut.

Below we provide initial results for the first case study, and a preliminary overview of the remaining
four to be completed in the Draft Final Report.

7.1

The US-Guatemala labour dispute: procedural challenges to the sanction-based
model

In 2007, the American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) and
six Guatemalan unions collaborated to bring a complaint against the Guatemalan government for its
failure to “effectively enforce” its labour laws, specifically with respect to freedom of association,
rights to organize and bargain collectively, and acceptable conditions of work. 75 The complaint
brought under CAFTA-DR by the US against Guatemala was the first trade and labour submission
that the US Department of Labour accepted other than complaints brought under the NAALC. It
remains the only submission outside of the NAALC (which is now defunct) that proceeded through
the entire enforcement and dispute settlement process, which took about nine years. During the
process, the Parties suspended the consultations and agreed to a labour law enforcement plan.
However, the US determined that the Guatemalan government did not abide by the enforcement
plan, and proceedings continued. In 2017, an arbitral panel ruled in favour of the Guatemalan
government, determining that the US was unable to show that the actions of Guatemala in question
were “sustained or recurring,” and “in a manner affecting trade.” These were the legal standards
agreed to by the Parties, with the burden of proof falling on the plaintiff to demonstrate that the
violations of labour law met these standards. To address the panel’s interpretation of the language,
and lower the burden of proof in future arbitrations, the US amended the USMCA’s labour chapter
to make it a rebuttable presumption that a measure in question affects trade and investment, unless
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it can be demonstrated otherwise by the respondent country. In addition, the USMCA included a
novel special investigatory and dispute settlement process that specifically addresses freedom of
association violations in specific workplaces. The development of this instrument is in part a result
of the weaknesses of the institutions in the US-Guatemala case.
This case study is particularly helpful as a study of a “legalistic” approach to enforcement and dispute
settlement. It provides the first full-scale observation of how a labour complaint in a trade agreement
proceeds. In this case, the complaint went through a prima facie review by the US Department of
Labour, was approved, proceeded to consultations, was advanced to an arbitral panel, was subject
to negotiation to avoid further arbitration, which failed, and finally after 9 years, resulted in an arbitral
decision. However, the results of the case left many stakeholders normally interested in using trade
to improve working conditions, including Guatemalan stakeholders, dissatisfied.
The case study will review the legal arguments based on the FTA’s text that led to a decision in
favour of Guatemala. However, to better understand the ways in which the dispute proceeded,
including its background political context, the reasons for the alleged failure of Guatemala to adhere
to the Enforcement Plan, and how it led to changed text in the USMCA. It can also be read in light
of, and in contrast to, the EU-Korea Report of the Panel of Experts (2021), and its interpretation of
the EU-Korea FTA’s language on the application of the trade and sustainability chapter to “trade84

related aspects of labour and environmental issues”… “except as otherwise provided…”362
The Draft Final Report will draw on interviews with key stakeholders in the US Trade Representative,
the Department of Labour, Guatemalan government, as well as labour organizations in the US and,
if feasible, Guatemala.
7.1.1. Explanatory value and methodology
The US-Guatemala dispute (Guatemala Case) is an important test case for the US “sanction-based”
approach to the enforcement of TSD provisions. The analysis will therefore delve into the minutiae
of this dispute to examine the wording of TSD provisions (especially Article 16.2.1a of the DRCAFTA), the design of public submission processes (e.g. burden of investigation imposed on the
complaint), the resources allocated to the arbitrary panel etc. To better understand the lessons to
draw from this case, a subsection of this case study will discuss the extent to which the design of
the USMCA’s labour provisions and its “Rapid Response Labour Mechanism” have sought to
address some of the shortcomings of the US enforcement model. To do so, this case study will rely
on legal analysis and interviews with experts and stakeholders.
The Guatemala Case is the sole extant example of a labour provision with recourse to dispute
settlement with sanctions that has gone through the dispute settlement process. 363 For the purposes
of this report, the US approach to labour and environmental disputes is highly “legalized,” in that they
are potentially subject to a process that closely resembles court litigation, and more specifically an
arbitration process in which the Parties are legally bound.
The results of the Guatemala Case are illustrative of the extremely high bar that a complainant had
to meet in order to prevail in a dispute related to labour rights in US FTAs. The high bar is a function
362
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of both the language in the labour chapter’s agreement; the complex nature of labour and human
rights issues; complex institutional and regulatory questions about what constitutes a failure by a
regulatory agency to enforce the law in a sustained way; impact on trade flows (to be demonstrated
by the complaining party).
The US was highly selective in its choice of disputes to bring, despite a number of complaints and
issued reports in other trade agreements. Yet despite its access to a great deal of resources, both
material and human, the US failed in its effort to impose trade remedies on Guatemala for its failure
to enforce its labour laws.
It is important to note that the CAFTA-DR agreement only provided for a maximum penalty of $15
million. Thus, the potential penalty was small. But clearly, both countries believed it worth the
expense and effort to litigate the manner aggressively over a long period of time.
7.1.2. History
The Guatemala case began on April 23, 2008, when the AFL-CIO together with five unions and a
Guatemalan union federation filed a petition with the US Department of Labour’s Office of Trade and
Labour Affairs (OTLA).364 The petition argued that the government of Guatemala had violated several
terms of the CAFTA-DR labour chapter:
1) Article 16.1, the statement of shared commitment, by not “striving to ensure” that the labour
rights and principles derived from the ILO Declaration were recognized and protected by its law;
2) Article 16.2, enforcement of labour laws, because it violated its commitment to “not fail to
effectively enforce its labour laws through a recurring course of action or in action in a manner
affecting trade between the Parties; and
3) Article 16.3, its commitment to ensure that persons have appropriate access to tribunals for
the enforcement of the Party’s labour laws.
Specifically, the petition claimed that various employers from three industries: shipping, agriculture,
and garments, had violated laws related to freedom of association and collective bargaining, through
inter alia


Failing to bargain in good faith,



Unlawfully dismissing union members and failing to reinstate them even after a judicial order,



Murder and assassinations of union officials,



Refusing to bargain with legally recognized unions,



Illegal suspensions and dismissals of elected officials,



Blacklisting and dismissing worker representatives who participated in a factory compliance
program,



Dismissing founding members of workers’ coalitions,



And failure to contribute to a social security fund.
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To make its prima facie case, the AFL-CIO highlighted five cases in which domestic labour laws
were violated “together and individually” in a “recurring course of action or inaction on the part of the
government.” The complaint also made the claim, without evidence presented, that the “failure to
effectively enforce labour laws also affects trade between the United States and Guatemala.”365
OTLA accepted the case for review seven weeks later, on June 12, 2008. The announcement was
made in the US Federal Register, which officially documents regulatory decisions and regulations,
stating that it had considered the six criteria provided for in the federal regulations, and that it had
accepted the submission for several reasons that were delineated in the ruling.
The core takeaway is that under the OTLA’s process, as published in the register, there was no
preliminary fact determination, but rather OTLA determined that if true, the allegations would
constitute a violation of the labour chapter.366 This triggered OTLA’s obligation to “gather information
to assist OTLA to better understand and publicly report on the issues raised by the submission.”367
The review was to be completed, and a public report issued within 180 days.
7.1.3. The 2009 OTLA Report
On January 16, 2009, OTLA issued a 34-page report on the issues raised. The process was labour
and resource intensive. It conducted two visits to Guatemala, meeting with a large number of
stakeholders. The report analysed the claims made in each of the five companies that were subjects
in the complaint. It made a number of findings, including:


Administrative issues: a lack of ability of the Ministry of Labour to exercise its authority to
conduct labour inspections, and a lack of authority to sanction labour law violations;



Judicial measures: a lack of power of the courts to enforce judicial orders;



Impunity for perpetrators of trade union killings;



Lack of inter-agency coordination.

Accordingly, it made a number of fine-tuned and specific recommendations for improving the
effective enforcement of labour laws.368 These included:


Recommendations for increased criminal prosecution and investigations of trade unionist
killings;



Improving the Ministry of Labour’s ability to conduct labour inspections;



Enforcing court orders to reinstate dismissed workers;



Develop and publicly disseminate guidelines to clarify the right to reinstate illegally fired
workers who have accepted severance payments;



Specific recommendations on issuing guidelines on elements of the labour law and social

365

See Public Submission to the Office of Trade and Labour Affairs submitted by AFL-CIO et al, Apr 23, 2008.

366

Id at 34794.

367

Id

368

See OTLA, Public Report of Review of Office of Trade and Labour Affairs US Submission 2008-01 (Guatemala).
136

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

security; and


Promoting effective information sharing across ministries.369

Notably, OTLA did not recommend that the Parties begin the consultation process, noting that OTLA
would continue the informal intergovernmental process, but that it would reassess the situation six
months after release of the report.370
7.1.4. Next steps
On July 30, 2010, approximately a year and a half later, the US Trade Representative and Secretary
of Labour wrote a joint letter to the Guatemalan Minister of Economy and the Minister of Labour and
Social Protection, requesting that the consultation process begin. The letter described that “over the
last 11 months, the United States has conducted an extensive examination of Guatemala’s
compliance with its obligations” under the agreement. Specifically, the letter argued that the
government was in violation of its obligation to effectively enforce Guatemalan labour laws,
specifically with regards to freedom of association and collective bargaining rights. The letter also
highlighted labour-related violence, which was described as “serious and… apparently
deteriorating.”371 Notably, nowhere in the letter did the US government claim that the violations were
in a manner affecting trade or investment between the parties.
Subsequently, after several months of discussions and two formal meetings in 2010, on May 16,
2011 the US exercised the second required step in the dispute settlement process, and requested a
meeting of the Free Trade Commission, pursuant to the dispute settlement chapter of the CAFTADR. That meeting took place on June 7, 2011, but it also failed to resolve the matter. Accordingly,
on August 9, 2011 the US Government filed a formal request that a Labour Dispute Panel be
established. This letter, and how it was written, would become an important issue in preliminary
proceedings of the Panel. The Panel was established, over a year later, on November 30, 2012. In
the meantime, the Parties requested that the Panel be suspended a number of times.
During that time, the Parties continued negotiations, and terms of agreement were memorialized in
an enforcement action plan (The Plan) signed on April 25, 2013. It was also agreed between the
Parties that the dispute settlement request would be deferred for at least six months, with provisions
as to what the conditions would need to be for the Panel to resume its work. The Plan was highly
prescriptive and specific, calling for 13 action points including interagency information exchange,
police assistance and allocation of resources for Ministry of Labour inspectors, enforcement of labour
court orders, transparency of law enforcement statistics, and capacity building support from the US,
among others.
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Despite the highly detailed and prescriptive enforcement agreement, 17 months later, and after
several further suspensions of the Dispute Panel request, the US requested that the Panel move
ahead with the arbitration because the Parties were unable to resolve the matter.372
7.1.5. Arbitration
The Panel resumed work on September 19, 2014. On June 2, 2015, a hearing was held in Guatemala
City. It would not be until September 27, 2016, that the Panel submitted its initial report. On
December 12, 2016, both Parties had submitted comments on the report. The final 288-page Report
of the Panel, nine years after the initial complaint and about three years after the establishment of
the Panel, was finally issued on June 14, 2017.
7.1.6. Legal issues
The Panel’s report is long and complex, and engages in a fine-tuned analysis of the CAFTA-DR text.
In doing so, it draws upon the Vienna Convention on the Law of Treaties (VCLT), WTO decisions,
and other arbitrations with CAFTA countries. The following summary focuses on key aspects that
are relevant for the purposes of this report.
Jurisdictional issues
The first issues the Panel addressed were jurisdictional. In its original complaint in 2011, the US
cited violations of the labour chapter’s provisions that “A Party shall not fail to effectively enforce its
labour laws, through a sustained or recurring course of action or inaction, in a manner affecting trade
between the Parties, after the date of entry into force of this Agreement.”
In the request letter, the US raised the following issues: “The United States has identified a number
of significant failures by Guatemala to effectively enforce labour laws, including: (i) the failure of
Guatemala’s Ministry of Labour to investigate alleged labour law violations; (ii) the failure of the
Ministry of Labour to take enforcement action after identifying labour law violations; and (iii) the
failure of Guatemala’s courts to enforce Labour Court orders in cases involving labour law violations.”
However, in its initial written submission in the dispute process, the US added a third issue: that
Guatemala had failed to register unions or institute conciliation processes with the time required by
law.373
Guatemala made several arguments as to why the initial Panel request should be dismissed. The
Panel, drawing in part on WTO law and the dispute settlement rules specific to CAFTA-DR,374
dismissed most of Guatemala’s arguments for dismissal, however, it did uphold an objection to the
addition of the third issue regarding union registration because it was not specifically referenced in
the initial Panel request.375
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Interpretive issues
The interpretive issues in the case were a kind of terra nova for the Panel, as there had never been
a dispute settlement process that interpreted the terms of the US labour chapter template. In some
ways, the EU language and US template language are similar, such that the Guatemala decision
has instructive value. But in other ways they differ, which could lead to different interpretations of
key terms. Addressing every issue is beyond the scope of this report, thus it will address some key
interpretive terms.
First, the Panel addressed the meaning of “not fail to effectively enforce.“ The Panel held that this
clause “imposes an obligation to compel compliance with labour laws (or, more precisely, not to
neglect to compel or be unsuccessful in compelling such compliance) in a manner that is sufficiently
certain to achieve compliance that it may reasonably be expected that employers will generally
comply with those laws, and employers may reasonably expect that other employers will comply with
them as well”.376
Second, a “sustained or recurring course of action or inaction” means “a line of connected, repeated
or prolonged behaviour by an enforcement institution or institutions.” The Panel pointedly rejected
Guatemala’s claim that such action had to be intentional in nature.377 Perhaps the most pertinent
interpretive decision by the Panel was its interpretation of “In a manner affecting trade between the
Parties.” It is on these grounds that many of the claims, in the end, failed.
In formulating a definition, the Panel took a middle ground between the expansive definition argued
for by the US, and the highly restrictive one argued for by Guatemala. The US argued that a failure
to enforce labour that in a manner affecting trade is one “that has a bearing on, influences or changes
cross-border economic activity, including by influencing conditions of competition within and among
the CAFTA-DR Parties.”378 The US attempted to analogize interpretations of GATT Article IV’s
reference to “affecting trade,” but the Panel found that effort of minimal help.
Guatemala on the other hand argued for a highly exacting test, whereby there must be an
“unambiguous showing that the challenged conduct has an effect on trade between the Parties.”379
This means essentially affecting prices and quantities sold.380 But the Panel rejected this, too,
arguing it was too restrictive.
The Panel, in developing its interpretation of “in a manner affecting trade between the Parties,” chose
to rely heavily on the larger context and objectives of the FTA.381 It specifically relied on a provision
in the Agreement’s preamble that provided that an objective of the agreement was to promote
conditions of fair competition in the free trade area.”382 The Panel then observed that a failure to
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enforce labour laws very well could affect such conditions of fair competition. As a result, the Panel
held that:
“a failure to effectively enforce a Party’s labour laws through a sustained or recurring course
of action or inaction is “in a manner affecting trade between the Parties” if it confers some
competitive advantage on an employer or employers engaged in trade between the Parties.
For the avoidance of doubt, we affirm that this determination does not depend upon the weight
or significance of that employer within its particular economic sector.”383
This decision is significant, because it grounds the definition of a manner affecting trade between
the Parties in one of competitive fairness. Arguably, the definition would have been different had this
objective not been included in the preamble, or if it had been explicitly disassociated from the labour
chapter, or if the Panel had focused on the preamble objectives that more explicitly referenced labour
matters, such as to “enforce basic workers’ rights” and to “build on their respective international
commitments in labour matters.”
In comparison, competitive fairness is not an articulated objective of EU trade agreements, and thus
might not be used as a means of interpreting terms of the agreement. Rather, anti-competitive
practices are explicitly referred to in, for example, sections on competition law384, in their own subject
chapters. It does not frame the whole purpose of the agreements.
Application of the standards
In applying the text as interpreted to the facts, the Panel addressed each of the two claims. First,
that the Guatemalan government failed to compel compliance with court orders to reinstate and
compensate workers unlawfully dismissed in relation to union organization; and second, that it
repeatedly failed to conduct proper inspections in response to bona fide complaints by workers about
employers’ violations of labour laws.385
In beginning its analysis, the Panel complained about the difficulty of completing its task given the
lack of rules of evidence386. This was a particularly challenging issue because much of the evidence
was presented in a manner that concealed the identity of the people whose testimony is relied on.
Moreover, challenges presented themselves as much of the information and identification of
interviewees was redacted and kept confidential from the Panel. The Panel had no power to order
the Parties to un-redact the information387, nor did it have the power to review documents in camera,
or ask a third party to do so.388
Moreover, although NGOs and third parties are able to submit briefs, the Panel is bound by the Rules
of Procedure to only allow to take those into account to the extent that they support the legal or
383
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factual issues raised by the complaining party. In addition, in this instance, the Panel claimed that
none of the supporting briefs had addressed the specific issues at hand, but rather discussed the
larger political, economic, and social context of the dispute.389 This made the public submissions
largely superfluous to the dispute.
On the matter of non-enforcement of court orders, the Panel found that the Guatemalan labour courts
indeed failed to effectively enforce the law in “every instance” that was addressed.390 However,
despite passing this test, the US complaints did not pass the ”in a manner affecting trade test”. The
Panel applied a three-part test to determine if the failure to effectively enforce labour laws was in a
manner affecting trade:
(1) At the relevant time the enterprises in question exported to one or more of the CAFTADR Parties in a competitive market or competed with imports from one or more of the CAFTADR Parties;
(2) What effects, if any, failures to effectively enforce labour laws had on any of those
enterprises;
(3) Whether any such effects conferred some competitive advantage on any such enterprise
or enterprises391.
In applying the test to the shipping companies in question, the court found that the US did not meet
its burden to show that “one or more exporters obtained a competitive advantage from failures to
effectively enforce labour laws against the shipping companies.”392 The Panel appeared receptive to
receiving evidence on the issue, but it found that the US presented “no evidence, even approximate,
about the relative importance of stevedoring costs in total costs for the enterprises exporting from
the Port of Quetzal to CAFTA-DR Parties, or for exporters shipping from a comparable port
elsewhere,” or that any cost savings for shipping companies would have affected conditions of
competition for Guatemalan exporters.”393
In other words, it appears that the US assumed that a failure to enforce would almost automatically
lead to a determination that it was in a manner affecting trade. But the Panel wanted actual evidence
as to how a particular market worked to affect competitive advantage, such that a failure to enforce
labour laws would benefit those companies. And the US presented none according to the Panel.
The Panel then addressed the cases of garment companies that exported to the US that had
dismissed workers after a request for collective bargaining. The issue here focused on whether the
dismissal of employees for attempting to organize a union and bargain collectively necessarily affects
trade. Here, the Panel again laid down a rule for these situations:
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”To prove its case a complainant will generally be required to introduce evidence of the extent
and duration of effects of the failure to enforce on the ability of workers to exercise their rights
to organize.”394
In the case of the garment workers, the Panel found that the in one factory where union leaders were
dismissed, that it could be inferred, despite lack of evidence presented, that Guatemala’s failure to
effectively enforce the law “necessarily conferred some competitive advantage...”395 But in the other
instances, where it was rank and file union members that were dismissed, such an inference could
not be made.396
In the case of a rubber company named in the complaint, the Panel found that there was no evidence
that the company was engaged in CAFTA-DR trade at all. The US argued that even if the company
was not a direct exporter, impunity for the company creates spill-over effects that make the industry
more competitive because it suppresses union rights. However, the Panel did not accept this
argument, because there was no evidence presented by the US to support it,397 nor evidence
provided on what the costs saved to the company were by avoiding a union.398
In sum, it appears that the Panel would have been receptive to some minimal amount of evidence
addressing the ways in which the activity in question affected trade, and specifically how it affects
the competitive advantage of the firm. However, none was proffered. In the end, the Panel found
that because there was only one instance of a failure to effectively enforce the law in a manner
affecting trade, that this instance could not be deemed “sustained or recurring.”399
In the case of the second issue, the failure to conduct proper inspection and the failure to impose
penalties, the US was presented with another challenge: lack of evidence to prove the claims, due
in no small part to the anonymity of the declarations contained in the US submissions.400 The Panel
noted that with little detail and no corroborating evidence, it could not know the motivations of the
declarants, how the declarations were created, and thus if they were spontaneous recollections.401
Finally, in one other instance regarding a subject of the complaint, the Panel simply found that the
Ministry of Labour did not fail to effectively enforce the law, and that it took in fact took reasonable
actions in the circumstances.402
The issues presented by the Panel and the challenges faced by the US are likely to be issues faced
in labour and human rights dispute settlement procedures more generally. That is, how can evidence
be presented to a Panel when the complaint wishes to protect the identities of vulnerable
populations. The Panel here was unwilling to give full benefit of the doubt to anonymous declarations
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Art 495.

398

Art 496.

399

Art 504.

400

Art 535.

401

Id at 535.

402

Art 585.
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without other corroboration. The Panel suggested that rules of evidence would help, as would
discretion to the panel to conduct its own unreacted review, or appoint outside parties of its choosing.
These are factors to consider in future dispute settlement procedures.

7.2

Trilateral cooperation for environmental justice? The North American
Commission on Environmental Cooperation (NACEC) and the Sumidero Canyon
II case

In 2011, the Comité Pro-Mejoras de la Ribera Cahuaré, a community organization based in the
Chiapas region in Mexico filed a submission under NAFTA’s environmental side agreement
(NAAEC) asserting that the Mexican government was failing to effectively enforce its environmental
laws with regard to the extracting activities of a limestone quarry operating in the Sumidero Canyon
National Park. In its submission (which followed a first incomplete submission in 2010), the nongovernmental organization claimed that the company’s operations were not only causing damage to
the canyon and affecting biodiversity in a protected area but also impairing air quality, leading to
respiratory health problems in the community of Ribera Cahuaré. In 2012, the North American
Commission on Environmental Commission (CEC) requested a response from the Mexican
government, which advised against further investigation on the matter. The CEC’s independent
Secretariat decided that the matter justified the publication of a “factual record” written by
independent experts, which was submitted for comments to the three NAFTA members, before being
published in 2015. The CEC’s report cited several studies that confirmed that the factory was causing
harm to both human health and the environment. The final report was presented to the National
Human Rights Commission, which recommended the closure of the company. At the end of 2019,
the company finally closed its doors after more than fifty years of operations in the region.
7.2.1. Explanatory value and methodology
This case study is an important example of the potential benefits, as well as the concrete challenges
of public submission processes for the enforcement of environmental provisions in FTAs. It is of
particular interest on several grounds that are particularly relevant to the TSD review: the absence
of sanctions in the NAAEC, the independence of the Secretariat vis-à-vis Parties to the agreement;
the empowering effects that the CEC can have on civil society organizations; and the linkages
between trade, the environment and human rights.
Here, one will first detail the enforcement mechanisms foreseen under NAFTA’s environmental side
agreement (NAAEC). We will then present a detailed analysis of the CEC’s Submission of
Enforcement Matter (SEM) process that will build upon the comparative analysis performed in Task
5. It will then offer a thorough analysis of the case, mapping out the different institutional actors
(supranational, national, local) and policy stakeholders (community organizations, private actors)
involved in this case, taking into consideration the complex political factors that led to the closure of
the limestone factory to assess the extent to which it was caused by the case. The Civil Society
response will likewise be crucial to assess the extent to which the sequence of events were
satisfactory or not from a stakeholder perspective - considering feedback on the process such as
satisfaction with speed of enforcement, and depth of implementation. Finally, and similarly to the
US-Guatemala case study presented above, the team will also assess - to the extent possible whether the outcome influenced environmental enforcement provisions contained within the new
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US-Mexico agreement. To do so, the study will rely on legal analysis, desk research and interviews
with North American experts on the case, including at the CEC.

7.3

Canada’s first public submission under the Canada-Colombia Agreement on
Labour Cooperation

Canada’s trade agreements allow stakeholders to file complaints for non-compliance with labour
laws in one of the Parties to the agreement. This is the case in the Canada-Colombia FTA and its
side agreement on labour cooperation. Aside from the public submissions filed under NAFTA’s
labour and environmental side agreements, no other Canadian trade agreement had been used by
stakeholders until 2016, when the Canadian Labour Congress and five Colombian labour
organisations filed a public submission accusing the Colombian government of failing to comply with
its commitments under the Canada-Colombia trade agreement, including its obligations to protect
freedom of association and the right to collective bargaining, as well as the enforcement of domestic
labour laws. The case was accepted by the Canadian National Administration Office (NAO) for
review in July 2016, which issued its report six months later, confirming “serious and systemic
precarious labour conditions for Colombia workers,” before requesting consultations at the
ministerial level. This case study will be conducted through legal analysis, desk research and
interviews with North American experts on the case, including at the CEC. To better understand the
strengths and shortcomings of the Canadian model, we conduct a brief analysis of the US-Colombia
Labour Action Plan.
7.3.1. Explanatory value and methodology
To this day, no in-depth study has been published describing the impact that Canada’s submission
process might have had on its trading partner. The case of Colombia is also particularly interesting
to the extent that it comes on the heels of years of bilateral cooperation to help improve the
enforcement of workers’ rights, not only by Canada, but also by the US (US-Colombia Labour Action
Plan) and by the EU. This case can therefore explore the effectiveness of the Canadian model of
cooperation and sanctions. It should also shed light on the nature of the Canadian submission
process outside of NAFTA on key topics including: the relatively short period between the NAO
review and the publication of its report; the resources allocated to such disputes at the NAO; the
communication strategy (or lack thereof) with civil society stakeholders.

7.4

A merger of TSD approaches? The CPTPP and its consistency plans

The Trans-Pacific Trade Partnership, later renamed Comprehensive and Progressive Agreement for
Trans-Pacific Trade Partnership after the Trump administration withdrew from the agreement, was
once described as containing “the strongest labour provisions of any trade agreement in history”
(USTR, 2016). As discussed under Tasks 4 and 5, the CPTPP’s labour and environmental provisions
went further than the TSD commitments that Australia, New Zealand, the US, Japan, Canada and
Chile had made in previous trade negotiations. Yet, a major part of its innovative TSD design was
not to be found within the text of the agreement, but rather in the side “consistency plans” negotiated
with some of the countries with the most serious records of human rights and labour rights violations:
Vietnam, Malaysia and Brunei. These consistency plans outlined the political reforms that each
country needed to adopt before they could join the CPTPP. Thus, Vietnam’s consistency plan
focused on freedom of association and the right to collective bargaining, protection against
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employment discrimination and forced labour; Malaysia’s reform agenda was also designed to
address freedom of association, along with the rights of migrant workers; while Brunei was asked to
stop interfering with union registration, end child labour, protect migrant workers and put in place a
minimum wage.
7.4.1. Explanatory value and methodology
These three labour consistency plans constitute three case studies in one to understand the impact
that trade negotiations can have at the pre-ratification phase under different cultural and political
systems. Through legal analysis, process-tracing based on desk research and targeted interviews
with experts and former officials, this analysis will help to understand the extent to which these
reforms actually took place and whether the protection of workers’ rights in these countries has
shifted from de jure to de facto standards. In this prospect, the minutiae of pre-ratification processes
will be scrutinised with an emphasis on the timeline of negotiations and reforms and the framework
established for monitoring during the negotiating phase. The analysis will also discuss the future of
the CPTPP labour consistency plans, i.e. whether they continue to be enforced and under what
conditions. This is also an important case to determine whether Vietnam’s recent labour reforms
were driven by TPP negotiations, the prospect of ratifying the EU-Vietnam FTA, or both. In the latter
case, this could provide evidence that TSD reforms can be most impactful when trade negotiations
are conducted not as part of an “FTA race” but as parallel or joint approaches by TSD advocates like
the US, Canada, New Zealand, Japan, Chile and EU.

7.5

How far can pre-ratification processes go and how long can they hold?
Environmental reforms in the US-Peru Trade Agreement

On May 10, 2007, the new Democratic majority in the US Congress negotiated a bipartisan
agreement with the Republican administration of George W. Bush with the aim of promoting “fully
enforceable labour and environmental standards in US trade agreements.”403 Although covering a
very wide scope with regard to trade-negotiating objectives, the so-called “May 10 Agreement” drew
a list of very specific provisions to revise the US-Peru FTA negotiated by the Bush administration a
few years earlier, with a focus on strengthening its environmental provisions. Preceding the US
ratification of the agreement, these reforms entailed not only strict compliance with MEAs, including
CITES, but also clear prescriptions for the drafting of a far-reaching, non-reciprocal annex on forest
sector governance that went beyond any FTA ever negotiated by the US. Capitalizing on its
bargaining leverage, the US government managed to negotiate a targeted side agreement under
which the Peruvian government agreed, among other concessions, to reform its prosecution
procedures to deter the harvest and trade of timber products, increase the ranks of its enforcement
personnel, especially in national parks and indigenous regions, strengthen its monitoring system
under CITES, and improve the management of forestry concessions. Once the agreement went into
force (2009), the Peruvian government proceeded to fulfill its obligations under the US-Peru FTA.404
More than ten years later, however, the implementation and enforcement of the agreement is under
403

US Ways & Means Committee, « May 10th Agreement », Trade Resource Center, available from:
https://waysandmeans.house.gov/media-center/tpp-focus
404

Clint Peinhardt, Alisha A. Kim, Viveca Pavon-Harr; Deforestation and the United States–Peru Trade Promotion
Agreement. Global Environmental Politics 2019; 19 (1): 53–76.
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question, as illustrated by the US government requesting consultations with its Peruvian counterpart
in early 2019 for a failure to comply with the forest governance provisions of the US-Peru FTA – and
more specifically its obligation to preserve the independency of its Agency for the Supervision of
Forest Resources and Wildlife (OSINFOR).405
7.5.1. Explanatory value and methodology
This case study is an important case study illustrating the promises and the limitations of far-reaching
environmental reforms negotiated during the pre-ratification phase. It also sheds light on the
distinction between output, outcome and impact, and on the challenges of monitoring the
implementation of trade-induced domestic reforms over time. Finally, this case study is instructive in
the advisory role that civil society groups can play – or not – at different stages of the trade policy
process. In this case, non-business stakeholders were partly consulted during the first phase of
negotiations undertaken by the Bush administration and the Peruvian government of Alan García,
before being excluded – especially indigenous communities – from the rapid drafting of the annex
on forest sector governance. Additionally, civil society groups were also empowered by the inclusion
of specific language relating to the importance of public participation in enforcement. To study both
the process and outcomes of these pre-ratification processes, we will rely first, on a fine-grained
analysis of the legal provisions of the US-Peru FTA and its annex on forest sector governance
(output); second, on a study of the series of Peruvian domestic reforms (outcomes) ex-ante and expost, relying partly on desk research and interviews with state officials in both the US and Peru; and
third, on an assessment of deforestation and biodiversity trends, building upon the mixed methods
used by Peinhardt et al. (2019), including satellite imagery, deforestation data (FAO) and targeted
interviews with stakeholders and state officials.406

405

United States Requests Consultations Regarding Peru's Environmental Obligations Under Bilateral Trade Agreement.
(2019). American Journal of International Law, 113(2), 400-404. doi:10.1017/ajil.2019.11.
406 Clint

Peinhardt, Alisha A. Kim, Viveca Pavon-Harr, ibid.
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Annex
Table 1a: Ratification and implementation of MEAs and labour conventions
Trade
agreements

Commitment to ratify
MEAs
Cooperation to promote
the ratification of MEAs
with an impact on trade407

Commitment to
implement MEAs

Commitment to ratify
labour conventions

Commitment to the
effective implementation
of MEAs in Parties’ laws
and practices408

Make continued and
sustained efforts towards
ratifying the fundamental
ILO Conventions and
other up-to-date ILO
Conventions409

Commitment to effectively
implement in their laws
and practices specific
MEAs412

Exchange of information
on the Parties’ respective
situation and
advancements regarding
the ratification of priority
ILO Conventions and
other up-to-date ILO
conventions413

Commitment to effectively
implement in their laws
and practice specific
MEAs416

Exchange of information
on the Parties’ respective
situation and
advancements as regards

EU-South
Korea FTA

EU-Colombia/
Peru/Ecuador
Trade
Agreement

EU-Central
America
Association
Agreement

Ensure the ratification of
the amendment to Article
XXI of CITES and the
Rotterdam Convention415

407

EU-South Korea FTA, Chapter 13, Article 13.11; Annex 13, Point 1(c).

408

EU-South Korea FTA, Chapter 13, Article 13.5(2).

409

EU-South Korea FTA, Chapter 13, Article 13.4(3).

Commitment to
implement labour
conventions
In accordance with their
ILO membership
obligations and the 1998
ILO Declaration,
commitment to respecting,
promoting and realising, in
the Parties’ laws and
practices, the principles
concerning the
fundamental rights410
Commitment to effectively
implementing the ILO
Conventions that Korea
and the EU Member
States have ratified
respectively411
Commitment to the
promotion and effective
implementation in the
Parties’ laws and practice
and in their whole territory
of internationally
recognised core labour
standards as contained in
the fundamental ILO
Conventions414
Commitment to effectively
implement in the Parties’
laws and practice the
fundamental ILO
Conventions contained in

410

The following fundamental rights are listed: freedom of association and the effective recognition of the right to collective
bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition of child labour; and the
elimination of discrimination in respect of employment and occupation.
411

EU-South Korea FTA, Chapter 13, Article 13.4(3).

412

EU-Colombia/Peru/Ecuador Trade Agreement, Title IX, Article 270(2). This provision cites the following MEAs: the
Montreal Protocol, the Basel Convention, the Stockholm Convention on Persistent Organic Pollutants, CITES, the CBD,
the Cartagena Protocol on Biosafety to the CBD, the Kyoto Protocol to and the Rotterdam Convention on the Prior Informed
Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade. Article 270(3) provides that
the Trade Committee may recommend the extension of the application of paragraph 2 to other MEAs following a proposal
by the Sub-committee on TSD.
413

EU-Colombia/Peru/Ecuador Trade Agreement, Title IX, Article 269(4).

414

EU-Colombia/Peru/Ecuador Trade Agreement, Title IX, Article 269(3).

415

EU-Central America Association Agreement, Part IV, Title VIII, Article 287(3) & (4).

416

EU-Central America Association Agreement, Part IV, Title VIII, Article 287(2) & (4). These provisions cite the following
MEAs: the Montreal Protocol the Montreal Protocol, the Basel Convention, the Stockholm Convention on Persistent
Organic Pollutants, CITES, the CBD, the Cartagena Protocol on Biosafety to the CBD, the Kyoto Protocol to and the
Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in
International Trade.
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Trade
agreements

Commitment to ratify
MEAs

Commitment to
implement MEAs

Commitment to ratify
labour conventions
the ratification of the other
ILO Conventions417

Commitment to the
effective implementation
in the Parties’ laws and
practices of the MEAs to
which they are party419

Consider ratification and
implementation of other
up to date ILO
Conventions420

418

Promote and implement in
the Parties’ laws and
practices the
internationally recognised
core labour standards421
Commitment to effectively
implement the
fundamental and priority
ILO Conventions that the
Parties have ratified and
the 1998 ILO Declaration

EU-Ukraine
Association
Agreement

EU-Georgia
Association
Agreement

Commitment to
implement labour
conventions
the 1998 ILO Declaration

Regular exchange of
information on the Parties’
situation and
advancements regarding
MEAs ratifications423

Commitment to effectively
implement in the Parties’
law and practice the
MEAs to which they are
party425

Parties may cooperate in
exchanging views and
best practices on
promoting the ratification
of MEAs of relevance in a
trade context424

Parties may cooperate in
exchanging views and
best practices on
promoting the effective
implementation of MEAs
of relevance in a trade
context426

Consider ratification of the
remaining ILO priority and
other up-to-date
conventions
Regular exchange of
information on the Parties’
respective situation and
developments in this
regard427
Parties may cooperate in
exchanging views and
best practices on
promoting the ratification
of fundamental, priority

417

EU-Central America Association Agreement, Part IV, Title VIII, Article 286(3).

418

EU-Central America Association Agreement, Part IV, Title VIII, Article 286(2).

419

EU-Ukraine Association Agreement, Title IV, Chapter 13, Article 292(2).

420

EU-Ukraine Association Agreement, Title IV, Chapter 13, Article 291(3) & (4).

Consider ratification and
implementation of other
up to date ILO
Conventions422
In accordance with their
ILO membership
obligations and the 1998
ILO Declaration,
commitment to respecting,
promoting and realising in
the Parties’ laws and
practices and in their
whole territory the
internationally recognised
core labour standards, as
embodied in the
fundamental ILO
conventions429
Commitment to effectively
implement in the Parties’

421

EU-Ukraine Association Agreement, Title IV, Chapter 13, Article 291(2). The following fundamental rights are listed:
freedom of association and the effective recognition of the right to collective bargaining; the elimination of all forms of
forced or compulsory labour; the effective abolition of child labour; and the elimination of discrimination in respect of
employment and occupation.
422

EU-Ukraine Association Agreement, Title IV, Chapter 13, Article 291(3).

423

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 230(3).

424

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 239(e).

425

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 230(2).

426

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 239(e).

427

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 229(4).

429

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 229(2). The provisions cites: freedom of association
and the effective recognition of the right to collective bargaining; the elimination of all forms of forced or compulsory labour;
the effective abolition of child labour; and the elimination of discrimination in respect of employment and occupation.
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Trade
agreements

Commitment to ratify
MEAs

Commitment to
implement MEAs

Commitment to ratify
labour conventions
and other up-to-date ILO
conventions428

Regular exchange of
information on the Parties’
situation and
advancements as regards
ratifications of MEAs432

Commitment to effectively
implement in the Parties’
law and in practice the
MEAs to which they are
party434

Parties may cooperate in
promoting the ratification
of MEAs of relevance in a
trade context433

Parties may cooperate in
promoting the effective
implementation of MEAs
of relevance in a trade
context435

Consider the ratification of
the remaining ILO priority
and other up-to-date
conventions436
Parties may cooperate in
promoting the ratification
of fundamental, priority
and other up-to-date ILO
conventions437

EU-Moldova
Association
Agreement

Commitment to
implement labour
conventions
law and practice the
fundamental, the priority
and other ILO conventions
they ratified430
Parties may cooperate in
exchanging views and
best practices on
promoting the effective
implementation of
fundamental, priority and
other up-to-date ILO
conventions431
In accordance with their
ILO membership
obligations and the 1998
ILO Declaration,
commitment to respecting,
promoting and realising in
the Parties’ laws and
practices and in their
whole territory the
internationally recognised
core labour standards, as
embodied in the
fundamental ILO
conventions438
Commitment to effectively
implement in the Parties’
law and in practice the
fundamental, the priority
and other ILO conventions
they ratified439
Parties may cooperate in
promoting the effective
implementation of
fundamental, priority and

428

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 239(e).

430

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 229(3).

431

EU-Georgia Association Agreement, Title IV, Chapter 13, Article 239(e).

432

EU-Moldova Association Agreement, Title V, Chapter 13, Article 366(3).

433

EU-Moldova Association Agreement, Title V, Chapter 13, Article 375.

434

EU-Moldova Association Agreement, Title V, Chapter 13, Article 366(2).

435

EU-Moldova Association Agreement, Title V, Chapter 13, Article 375.

436

EU-Moldova Association Agreement, Title V, Chapter 13, Article 365(4).

437

EU-Moldova Association Agreement, Title V, Chapter 13, Article 375.

438

EU-Moldova Association Agreement, Title V, Chapter 13, Article 365(2). The provisions cites: freedom of association
and the effective recognition of the right to collective bargaining; the elimination of all forms of forced or compulsory labour;
the effective abolition of child labour; and the elimination of discrimination in respect of employment and occupation.
439

EU-Moldova Association Agreement, Title V, Chapter 13, Article 365(3).
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Trade
agreements

Commitment to ratify
MEAs

Commitment to
implement MEAs

Commitment to ratify
labour conventions

Commitment to consult
and cooperate, including
through information
exchange on each Party's
respective views on
becoming a party to
additional MEAs.441

Commitment to effectively
implement in the Parties’
law and practices, in their
whole territory, the MEAs
to which they are party.

Make continued and
sustained efforts to ratify
the fundamental ILO
Conventions if the Parties
have not yet done so.

Commitment to consult
and cooperate, including
through information
exchange on the
implementation of MEAs
to which a Party is
party.442

Exchange of information
on their situations and
advances regarding the
ratification of the
fundamental as well as
priority and other ILO
Conventions that are
classified as up to date by
the ILO443

EU-Canada
CETA

EU-Japan
EPA

Exchange of information
on the Parties’ situation
and advancements
regarding ratification,
acceptance or approval
of, or accession to, MEAs,
including their
amendments, which each
Party considers
appropriate to be bound
by.447

Commitment to effectively
implement in the Parties’
law, regulations and
practices the MEAs to
which they are party.
Exchange of information
on implementation of
MEAs
Commitment to effectively
implement the UNFCCC
and the Paris
Agreement.448

Make continued and
sustained efforts on its
own initiative to pursue
ratification of the
fundamental ILO
Conventions and other
ILO Conventions which
each Party considers
appropriate to ratify.
Exchange of information
on the Parties’ situations
as regards the ratification
of ILO Conventions and
Protocols, including the

440

EU-Moldova Association Agreement, Title V, Chapter 13, Article 375.

441

EU-Canada CETA, Chapter 23, Article 24.4.

442

EU-Canada CETA, Chapter 23, Article 24.4.

443

EU-Canada CETA, Chapter 23, Article 23.3(4).

Commitment to
implement labour
conventions
other up-to-date ILO
conventions440
Commitment to respect,
promote and realise the
fundamental principles
and rights at work in
accordance with ILO
membership obligations
and the 1998 ILO
Declaration444
Ensure that the Parties’
labour law and practices
promote specific
objectives of the ILO
Decent Work Agenda445
Commitment to effectively
implement in the Parties’
law and practices in their
whole territory the
fundamental ILO
Conventions that they
have ratified
respectively446
Respect, promote and
realise in the Parties’
laws, regulations and
practices the
internationally recognised
principles concerning the
fundamental rights at work
Commitments to
effectively implement in
the Parties’ laws,
regulations and practices
ILO Conventions ratified
by the Parties.451

444

EU-Canada CETA, Chapter 23, Article 23.3(1). The provisions cites: freedom of association and the effective recognition
of the right to collective bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition of
child labour; and the elimination of discrimination in respect of employment and occupation.
445

EU-Canada CETA, Chapter 23, Article 23.3(2). The following objectives are cited: health and safety at work,
establishment of acceptable minimum employment standards for wage earners, and non-discrimination in respect of
working conditions.
446

EU-Canada CETA, Chapter 23, Article 23.3(4).

447

EU-Japan EPA, Chapter 16, Article 16.4.

448

EU-Japan EPA, Chapter 16, Article 16.4.

451

EU-Japan EPA, Chapter 16, Article 16.3.
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Trade
agreements

Commitment to ratify
MEAs

Commitment to
implement MEAs

Parties may initiate
cooperative activities of
mutual benefit in area of
cooperation with a view to
promoting the ratification
of MEAs with relevance to
trade.452

Cooperate on traderelated aspects of MEAs,
including through the
exchange of views and
information on the
implementation of CITES
and through technical and
customs cooperation.449
Effectively implement, in
the Parties’ respective
laws, regulations or other
measures and practices
in their territories, the
MEAs to which they are
party.
Commitment to effectively
implement the UNFCCC,
its Kyoto Protocol, and
the Paris Agreement.453

EU-Singapore
FTA

Parties may initiate
cooperative activities,
such as cooperation with
a view to promoting the
effective implementation
of MEAs with relevance to
trade.454

Commitment to ratify
labour conventions

Commitment to
implement labour
conventions

fundamental ILO
Conventions.450

Make continued and
sustained efforts towards
ratifying the fundamental
ILO conventions, and
information exchange in
this regard.
Consider the ratification of
other ILO conventions,
taking into account
domestic circumstances,
and information exchange
in this regard.455
Parties may initiate
cooperative, such as the
exchange of views on the
promotion of the
ratification of fundamental
ILO Conventions and
other conventions of
mutual interest, as well as
on the effective
implementation of ratified
conventions.456

In accordance with ILO
obligations and the 1998
ILO Declaration,
commitment to respect,
promote and effectively
implement the principles
concerning the
fundamental rights at
work.457
Commitment to effectively
implementing the ILO
Conventions that the
Parties have ratified.
Make continued and
sustained efforts towards
effectively implementing
the fundamental ILO
conventions, and
information exchange in
this regard.
Consider the effective
implementation of other
ILO conventions, taking
into account domestic
circumstances, and
information exchange in
this regard.458
Parties may initiate
cooperative, such as the
exchange of views on the
promotion of the
ratification of fundamental
ILO Conventions and
other conventions of

449

EU-Japan EPA, Chapter 16, Article 16.12.

450

EU-Japan EPA, Chapter 16, Article 16.3.

452

EU-Singapore FTA, Chapter 12, Article 12.10.

453

EU-Singapore FTA, Chapter 12, Article 12.6.

454

EU-Singapore FTA, Chapter 12, Article 12.10.

455

EU-Singapore FTA, Chapter 12, Article 12.3(4).

456

EU-Singapore FTA, Chapter 12, Article 12.4.

457

EU-Singapore FTA, Chapter 12, Article 12.3(3). The provisions cites: freedom of association and the effective
recognition of the right to collective bargaining; the elimination of all forms of forced or compulsory labour; the effective
abolition of child labour; and the elimination of discrimination in respect of employment and occupation.
458

EU-Singapore FTA, Chapter 12, Article 12.3(4).
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Trade
agreements

EU-Vietnam
FTA

EU-UK Trade
and

Commitment to ratify
MEAs

Commitment to
implement MEAs

Commitment to ratify
labour conventions

In the Committee on
Trade and Sustainable
Development and on
other occasions,
exchange of information
and experiences on the
Parties’ respective
situation and progress
with regard to the
ratification of MEAs or
their amendments.460

Commitment to effectively
implement in the Parties’
domestic law and practice
the MEAs to which they
are a party.462

Make continued and
sustained efforts towards
ratifying, to the extent it
has not yet done so, the
fundamental ILO
conventions.

Parties may work together
in sharing experience on
promoting the ratification
and implementation of
MEAs of relevance to
trade.461

Cooperate on the
implementation of the
UNFCCC, the Kyoto
Protocol and the Paris
Agreement.463

Exchange of information
on the Parties’

Commitment to effectively
implementing the
UNFCCC, the Kyoto
Protocol, and the Paris
Agreement.

Consider the ratification of
other ILO up-to-date
conventions, taking into
account its domestic
circumstances.
Exchange of information
with regard to the
ratifications of
fundamental and other
ILO conventions.466

Adopt and implement
appropriate effective
measures consistent with
the Parties’ commitments
under international
treaties leading to a
reduction of illegal trade
in wildlife.464

Parties may work together
in sharing experience on
promoting the ratification
and implementation of
fundamental, priority and
other up-to-date ILO
conventions.467

Parties may work
together in sharing
experience on promoting
the ratification and
implementation of MEAs
of relevance to trade.465
Commitment to effectively
implement the MEAs,
protocols and

Make continued and
sustained efforts to ratify
the fundamental ILO

459

EU-Singapore FTA, Chapter 12, Article 12.4.

460

EU-Vietnam FTA, Chapter 13, Article 13.5(3).

461

EU-Vietnam FTA, Chapter 13, Article 13.14(1)(d).

462

EU-Vietnam FTA, Chapter 13, Article 13.5(2).

463

EU-Vietnam FTA, Chapter 13, Article 13.6.

464

EU-Vietnam FTA, Chapter 13, Article 13.7(3)(a).

465

EU-Vietnam FTA, Chapter 13, Article 13.14(1)(d).

466

EU-Vietnam FTA, Chapter 13, Article 13.4(3).

467

EU-Vietnam FTA, Chapter 13, Article 13.14(1)(d).

Commitment to
implement labour
conventions
mutual interest, as well as
on the effective
implementation of ratified
conventions.459
In accordance with ILO
obligations and the 1998
ILO Declaration,
commitment to respect,
promote and effectively
implement the principles
concerning the
fundamental rights at
work.468
Commitment to effectively
implement in the Parties’
domestic laws and
regulations and practice
the ILO conventions they
ratified.469
Parties may work together
in sharing experience on
promoting the ratification
and implementation of
fundamental, priority and
other up-to-date ILO
conventions.470

In accordance with the
ILO Constitution and the
1998 ILO Declaration,

468

EU-Vietnam FTA, Chapter 13, Article 13.4(2). The provision cites: freedom of association and the effective recognition
of the right to collective bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition of
child labour; and the elimination of discrimination in respect of employment and occupation.
469

EU-Vietnam FTA, Chapter 13, Article 13.4(4).

470

EU-Vietnam FTA, Chapter 13, Article 13.14(1)(d).
154

Comparative Analysis of Trade and Sustainable Development (TSD) Provisions for Identification
of Best Practices to Support the TSD Review

Trade
agreements

Commitment to ratify
MEAs

Cooperation
Agreement

situations regarding the
ratification and
implementation of MEAs,
including their protocols
and amendments and
each Party's respective
views on becoming a
party to additional
MEAs.471

Commitment to
implement MEAs
amendments ratified by
the Parties in their law
and practices.472
Commitment to effectively
implement the UNFCCC
and the Paris
Agreement.473
In line with relevant
MEAs, including CITES,
implement effective
measures to combat
illegal wildlife trade,
including with respect to
third countries.474

Commitment to ratify
labour conventions
Conventions if the Parties
have not yet done so.475
Exchange of information
on the Parties’ situations
and progress regarding
the ratification of ILO
Conventions or protocols
classified as up-to-date by
the ILO and of other
relevant international
instruments.476

Commitment to
implement labour
conventions
commitment to respect,
promote and effectively
implement the
internationally recognised
core labour standards, as
defined in the fundamental
ILO Conventions.477
Commitment to
implementing all the ILO
Conventions ratified by
the Parties and the
different provisions of the
European Social
Charter.478
Continue to promote,
through its laws and
practices, the ILO Decent
Work Agenda and in
accordance with relevant
ILO Conventions and
other international
commitments.479
Cooperation in traderelated aspects of
implementation of
fundamental, priority and
other up-to-date ILO
Conventions.480

471

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 400(3).

472

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 400(2).

473

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 401(2).

474

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 402.

475

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 399(3).

476

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 399(4).

477

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 399(2). The provision cites: freedom of association and the effective
recognition of the right to collective bargaining; the elimination of all forms of forced or compulsory labour; the effective
abolition of child labour; and the elimination of discrimination in respect of employment and occupation.
478

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 399(5).

479

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 399(6). The provision cites: decent working conditions for all, with regard
to, inter alia, wages and earnings, working hours, maternity leave and other conditions of work; health and safety at work,
including the prevention of occupational injury or illness and compensation in cases of such injury or illness; and nondiscrimination in respect of working conditions, including for migrant workers.
480

EU-UK TCA, Part 2, Title XI, Chapter 8, Article 399(8).
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Table 2a: Third-Party FTAs
United States

Canada

New Zealand

Chile

USMCA 2018

Modernized Chile
FTA 2019

CPTPP 2018

Modernized Canada FTA
2019

Korea 2007

CPTPP 2018

Korea 2015

CPTPP 2018

Panama 2007

USMCA 2018

Taiwan 2013

Indonesia 2017

Peru 2006

Ukraine 2016

Chinese Taipei 2013

Argentina 2017

Oman 2006

CETA 2016

Hong Kong 2010

Uruguay 2016

Colombia 2006

Korea 2014

Malaysia 2009

Pacific Alliance 2014

Bahrain 2005

Honduras 2013

ASEAN 2009

Thailand 2013

CAFTA-DR 2004

Panama 2010

AANZFTA 2009

Hong Kong 2012

Morocco

Jordan

China 2008

Vietnam

2004

2009

Australia

Peru 2008

Trans Pacific Strategic
Economic Partnership
2005

Malaysia 2010

Singapore 2003

Colombia 2008

Thailand 2005

Turkey 2009

Chile 2003

Costa Rica 2001

Japan 2007

Jordan 2000

Chile 1996

Colombia 2006

US-Cambodia Textile
Trade Agreement

Israel 1996

Trans Pacific Strategic
Economic Partnership
2005

NAFTA 1994

NAFTA 1994

China 2005

2004

2011

US 2003
Korea 2003
Mexico 1998
Canada 1996
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Links to FTAs
Australia-Korea FTA – https://www.dfat.gov.au/trade/agreements/in-force/kafta/official-documents/Pages/fulltext-of-kafta
Australia-Peru FTA – https://www.dfat.gov.au/trade/agreements/in-force/pafta/full-text/Pages/fta-text-andassociated-documents
Japan-Mongolia FTA – https://www.mofa.go.jp/a_o/c_m2/mn/page3e_000298.html
Canada-Chile
FTA
–
https://www.international.gc.ca/trade-commerce/trade-agreements-accordscommerciaux/agr-acc/chile-chili/fta-ale/index.aspx?lang=eng
Canada-Jordan
FTA
–
https://www.international.gc.ca/trade-commerce/trade-agreements-accordscommerciaux/agr-acc/jordan-jordanie/fta-ale/index.aspx?lang=eng
Canada-Panama
FTA
–
https://www.international.gc.ca/trade-commerce/trade-agreements-accordscommerciaux/agr-acc/panama/fta-ale/index.aspx?lang=eng
CPTPP
–
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-inforce/comprehensive-and-progressive-agreement-for-trans-pacific-partnership-cptpp/comprehensive-andprogressive-agreement-for-trans-pacific-partnership-text-and-resources/
Chile-Colombia FTA – http://sice.oas.org/Trade/CHL_COL_FTA/CHL_COL_ind_s.asp
NAFTA – http://sice.oas.org/trade/nafta/naftatce.asp
New Zealand-Hong Kong FTA – https://www.mfat.govt.nz/assets/Trade-agreements/Hong-Kong-ChinaCEP/NZ-HK-CEP.pdf
New Zealand-Korea FTA – https://www.mfat.govt.nz/assets/Trade-agreements/Korea-NZ-FTA/NZ-KoreaFTA-consolidated-text.pdf
New Zealand-Malaysia FTA – https://www.mfat.govt.nz/assets/Trade-agreements/Malaysia-NZ-FTA/mnzftatext-of-agreement.pdf
Switzerland-Central
America
FTA
–
https://www.efta.int/media/documents/legal-texts/free-traderelations/central-america/EFTA-Central-America-free-trade-agreement.pdf
Switzerland-Georgia
FTA
–
https://www.efta.int/sites/default/files/documents/legal-texts/free-traderelations/georgia/EFTA-Georgia-FTA-Main-Agreement.PDF
US-CAFTA DR FTA – https://ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republiccentral-america-fta/final-text
US-Chile FTA – https://ustr.gov/trade-agreements/free-trade-agreements/chile-fta/final-text
US-Panama FTA – https://ustr.gov/trade-agreements/free-trade-agreements/panama-tpa/final-text
US-Peru FTA – https://ustr.gov/trade-agreements/free-trade-agreements/peru-tpa/final-text
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USMCA
–
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canadaagreement/agreement-between
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